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HEPATITIS C 


A ‘Silent Epidemic’ Strikes U.S. Prisons 

by Silja J.A. Talvi 


I t’s been called the nation’s most 
insidious virus. A “silent epi- 
demic” that has swept the nation, 
hepatitis C is now the most common, 
chronic, blood-borne infection in the U.S. 
Because the virus often causes no no- 
ticeable symptoms for up to 20 or 30 years 
after infection, most of those who are 
infected have no idea they are living with 
hepatitis C. 

It’s conservatively estimated that 
some 4 million Americans are now in- 
fected with hepatitis C (HCV). By 
comparison, less than 1 million Ameri- 
cans are infected with HIV, the virus that 
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causes AIDS. And the nation’s 2 million 
prisoners aren’t even included in that es- 
timate. While the number of new HCV 
infections in the nation has declined over 
the last decade, the incremental progress 
that has been made on educating and test- 
ing the general public is now severely 
threatened by what amounts to stagger- 
ing infection rates behind bars. 

By many accounts, the nation’s prison 
populations are harboring the highest con- 
centrations of hepatitis C in the country. 
From state to state, between 20% to 60% 
of the current national prison population 
is believed to harbor the virus, which can 
lead to chronic liver disease, cirrhosis and 
liver cancer. There is no vaccine — or fool- 
proof cure — for HCV. In response, state 
prison administrators have been imple- 
menting varied and divergent approaches 
to address the rates of infection. 

Some state prison systems, including 
Oklahoma’s, have gone so far as to adopt 
a “don’t ask, don’t tell” policy as a way of 
avoiding costs affdiated with treatment of 
HCV. Faced with 28% and 37% infection 
rates among male and female inmates, re- 
spectively, the Texas state prison system 
took a different approach and drafted a 
plan last year to provide HCV testing, 
monitoring and treatment to those with 
chronic infections. 

Other state correctional systems, in- 
cluding those in New York , Washington, 
Colorado and California, say they provide 
testing upon request, and treatment if a 
prisoner can pass certain criteria. But pris- 
oners and their advocates insist that too 
little is being done, too late. The bottom 
line, they say, comes down to money, and 
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not the welfare of prisoners — or the com- 
munity at large. 

“Prisoners are going in expecting to 
do 1 0- 1 5 years, and they’re ending up with 
a death sentence,” says Jackie Walker, 
AIDS Information Coordinator for the 
National Prison Project of the American 
Civil Liberties Union (ACLU), in Wash- 
ington, D.C. “They’re not getting the 
[medical] treatment that they deserve to 
receive.” 

Often, says Walker, prison officials 
cite the high cost of treatment to prison- 
ers as the reason for the denial of HCV 
treatment. And treatment is expensive. 
Only two antiviral drugs are currently ap- 
proved for use in treating HCV : interferon 
and ribavirin. Standard treatment per per- 
son, per year, can run from $8,000-520,000. 

Unlike HIV, however, HCV medica- 
tions are usually given over the course 
of one year. Nor is drug therapy guaran- 
teed to work. According to the Centers 
for Disease Control and Prevention 
(CDC), interferon has a 1 0-20% success 
rate when used alone. Combination 
therapy, using both drugs, is effective 
30-40% of the time. Both interferon and 
ribavirin are further known to have po- 
tentially severe side effects. 

Yet not every prisoner infected with 
HCV requires, or wants treatment, say 
those involved in advocating for the medi- 
cal rights of prisoners. Many simply want 
to be informed of their status, to receive 
information about the virus, and to be 
monitored to make sure that the virus is 
not progressing to life-threatening lev- 
els. 
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Hepatitis C (continued) 

“This is an area where, ultimately, the 
patient should be able to choose whether 
to go on the treatment. But in [the prison 
system], that’s not the way it works,” says 
Jack Beck, a Supervising Attorney of the 
Prisoner’ s Rights Proj ect of the Legal Aid 
Society in New York. “If someone knows 
what the risks and benefits are, they 
should be able to receive treatment as 
long as it’s within medical guidelines. And 
that is not currently the case.” 

Beck, who has been involved in a 
case against the “New York Department 
of Correctional Services” (DOCS) for 
over a decade relating to the care of 
HIV-positive prisoners, says that while a 
seroprevalence study within the NY state 
prison system is still pending, he and oth- 
ers believe that upwards of 30 to 40% of 
all inmates are infected, amounting to 
roughly 25,000 prisoners. Co-infection of 
HIV and HCV, according to Beck, is also 
very high among the prisoners. 

But only slightly over 100 inmates 
are currently receiving treatment, says 
Beck, out of more than 70,000 prisoners 
statewide. That number is as low as it is, 
he says, because the diagnostic process 
in prison can drag on for months, and the 
criteria for treatment is very difficult to 
meet. “I believe part of the strategy [of 
prison officials] is to ‘filter’ as much as 
possible, and to restrict the number of 
people on therapy, because if they really 
started treating all the people who are in- 
fected, the cost would be phenomenal.” 
The “New York State Department of Cor- 
rectional Service” did not provide a 
response to this allegation or to general 
questions about treatment policies. 

Beck and other advocates for pris- 
oners say that not treating inmates in 
need of care is both a violation of the 8th 
amendment (prohibiting “cruel and un- 
usual punishment”), as well as a violation 
of a landmark 1976 Supreme Court ruling 
in Estelle v. Gamble, which determined 
that prisoners have a right to adequate 
medical care for serious medical needs. 

Of those infected with HCV, about 
85 percent develop chronic, life-long in- 
fections, according to the CDC. Fully 70 
percent of those infected will develop 
chronic liver disease, and 15 percent will 
develop cirrhosis of the liver. People at 
particular risk for infection include past 
or present injection drug users (IDUs), 


medical care workers exposed to con- 
taminated blood, and those who 
received blood transfusions before 
1992, when a screening test was widely 
implemented. According to the CDC, 
roughly 20 percent of recent cases of 
HCV infection are due to sexual activ- 
ity. Unsterilized tattoo or piercing 
equipment, as well as intranasal drug 
use also puts people at higher risk for 
HCV. 

Some 10,000 deaths a year are cur- 
rently attributed to chronic HCV 
infection, and the CDC has predicted 
that this number will triple in the next 
20 years. HCV infection is also the 
most common reason for liver trans- 
plantation in the U.S. One transplant 
can easily cost over a quarter-million 
dollars. 

Purely from an economic stand- 
point, Beck insists, it doesn’t make 
sense to ignore treatment while pris- 
oners are incarcerated. “Treatment is 
not effective at the end stages [of this 
disease],” he says. “If you don’t take 
this opportunity, these people are go- 
ing to be out on the street, and we’re 
going to have these terrible expenses 
with liver failure and the costs associ- 
ated with that.” 

Research presented at the 1999 
National HIV Prevention Conference 
in Atlanta confirms the basis for these 
concerns. According to study commis- 
sioned by the National Commission on 
Correctional Health Care, and pre- 
sented by Dr. Theodore Hammett of 
AN Associates, one-third of all people 
with HCV infection in 1996— some 1 .4 
million people— had passed through a 
correctional facility in that year. An- 
thony Nicholas Ware, a 42-year-old 
prisoner serving a 22-year-sentence at 
the medium-security Luther Luckett 
Correctional Complex in La Grange, 
Kentucky, hopes that he will receive 
treatment before his HCV infection 
worsens significantly. Already, says 
Ware, he gets severely fatigued, and 
suspects that his infection has pro- 
gressed to the middle, or moderate 
fibrosis stage. 

Ware, who has joined a lawsuit 
against the DOC, can only guess at 
the status of his HCV infection because 
the prison has yet to perform a re- 
quested liver biopsy. Ware says that 
he has been requesting additional test- 


January2001 


2 


Prison Legal News 



ing and treatment for his HCV since 1997. 
That situation is echoed by Raymond 
James Hannum, a prisoner at F.C.I. 
Coleman in Florida. 

Hannum, who has been moved three 
times since entering the federal prison 
system, says that he has been pleading 
to be treated for his HCV infection for six 
years, with no success. Hannum admits 
that his blood is tested regularly, but says 
that requests for a liver biopsy-which 
would indicate the extent to which the 
infection has progressed-have thus far 
been denied. Hannum’s medical records 
clearly indicate that he has been classi- 
fied with “chronic persistent hepatitis C.” 

“Generally, in terms of health care, 
it’s better to be in the federal system than 
the state system. There’s a greater level 
of oversight,” says Walker of the ACLU’s 
National Prison Project. But Walker says 
that the regular number of letters she re- 
ceives from federal prisoners indicate an 
obvious problem surrounding the treat- 
ment of HCV infection. “I’m just not 
seeing that prisoners in federal prisons 
are receiving [adequate] treatment for 
hepatitis C.” 

“Not knowing you have HCV is one 
thing, but the F.B.O.P. is well aware of my 
problem, so there is no excuse for 
non-treatment in my case,” says Hannum. 
“I can tell you exactly why I’m not get- 
ting treatment: Money.” The Federal 
Bureau of Prisons did not respond to gen- 
eral questions about testing and treatment 
procedures. In the past, the Bureau has 
commented that prisoners are tested for 
HCV infection if they shows signs of in- 
fection, and that treatment is available to 
those who qualify. 

Back in Kentucky, Ware’s requests 
to treat himself with herbs and 
vitamins--on the advice of his 
full-blooded Native American herbalist 
mother— were thwarted. Despite his 
doctor’s approval, says Ware, he could 
not obtain the prison’s permission to or- 
der liver-cleansing products like milk 
thistle from outside vendors. 

Alan S. Rubin, a Louisville-based 
attorney representing Ware and roughly 
50 other prisoners in their complaint 
against the Luther Luckett Correctional 
Complex, says the prison has always main- 
tained that treatment is available, but that 
no one was able to meet strict treatment 
criteria. That exclusionary criteria, ob- 
tained by this reporter, includes those 
who are HIV-positive, and those who 
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have a history of illicit drug use in the 
preceding 12 months. 

Already, says Rubin, at least two 
people have died behind bars at this 
prison because of complications from 
HCV. And he continues to receive letters 
on a weekly basis from prisoners who are 
learning that they’re HCV-infected and 
want to be monitored and treated. 

“It’s not right,” says Rubin, who 
points to testimony from Kentucky’s De- 
partment of Corrections that one-third of 
prisoners are likely infected with HCV. “In 
the next 5-10 years, if something doesn ’t 
change, we’re going to see the death rates 
from liver disease skyrocketing among 
prisoners and among those who have 
been recently paroled.” 

Rubin has won a single, significant 
legal victory on the issue of HCV treat- 
ment in the case of Michael Paulley, an 
Army veteran serving a 20-year sentence 
at Luther Luckett. Paulley tested positive 
for HCV and had already developed cir- 
rhosis of the liver when he was seen by a 
hepatitis specialist, Dr. Cecil Bennett, at 
the Louisville Veterans Affairs Medical 
Center. 

Although the VA was willing to pay 
for Paulley’s treatment, the Corrections 
Department denied him that opportunity, 
saying that he did not meet the prison’s 
medical guidelines for drug therapy. 
Rubin, in turn, argued that the Correc- 
tions Department was using those 
guidelines as a pretext for denying all pris- 
oners treatment for HCV for fear of the 
costs involved. 

In March, 2000 Federal Judge John 
Heybum II agreed with the findings of 
his Magistrate Judge, and issued an in- 
junction ordering the prison to allow 
Paulley to be treated. 

“Money, not medicine, was the driv- 
ing force behind the department’s 
decision,” wrote Magistrate Judge C. 
Cleveland Gambill in his findings to Judge 
Heybum. 

Warden Larry Chandler’s office did 
not respond to a request for an interview. 

“Prisoners have a moral and legal 
right to medical care,” says Dr. Bennett, 
who specializes in treating hepatitis in 
Louisville, and who advocates that all 
prisoners, as a first step, should be tested 
for HCV infection and told of their status. 

In the Luther Luckett Correctional 
Facility— as in most other state prisons in 
the country, according to those who ad- 
vocate for prisoner’s rights— no formal 
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prevention or peer education program 
currently exists which is specifically 
geared toward HCV. This, despite the fact 
that many prisoners nationwide are ap- 
parently getting infected for the first time 
behind bars, whether from unprotected 
sex with other prisoners, or from unclean 
drug or tattoo needles. Interviewed by 
phone from prison, Ware explains that he 
only discovered his HCV status after go- 
ing through the state’s Open Records 
Act and paying for copies of all of his lab 
work. “There it was: hepatitis C,” says 
Ware. “I thought, ‘Oh my God, where did 
I get that?” 

That situation, says Judy Greenspan 
of the prisoner’s advocate group, Cali- 
fornia Prison Focus (CPF), is being seen 
in some of California’s prisons as well. 
“Mostly, we’ve found that when prison- 
ers have tested [positive for HCV], they 
haven’t been told,” says Greenspan. 
“People find out, for instance, when 
they’re told they’re not eligible for a job 
in the kitchen because they have hepati- 
tis. That’s the first they hear that they 
even took the test. Obviously, they’re 
doing some sort of routine screening, 
somewhere. But most people are not be- 
ing informed of their status.” 

Terry Thornton, Communications Di- 
rector for the California Department of 
Corrections, explains that prisoners are 
medically evaluated upon entry to the 
CDC, and may request medical attention 
when they have health questions or con- 
cerns. “Hepatitis testing is done when 
medically appropriate as indicated by his- 
tory, physical examination, laboratory 
testing showing abnormalities, or by in- 
mate request,” she explains. 

The California state prison system 
is, in fact, one of the few that has taken 
the initiative of completing a comprehen- 
sive seroprevalence study of HCV. A 
March 1996 research study, completed in 
cooperation with the California Depart- 
ment of Health Services, demonstrated 
that the rates of infection among incom- 
ing prisoners were 54.5 percent for 
women, and 39.4 percent for men. Among 
HIV-positive men, 61 .3% were found to 
be co-infected with HCV, while 
HIV-positive women were found to have 
an astounding 85% co-infection rate with 
HCV. 

Greenspan says that those who are 
infected with HCV are finding it difficult 
to get treatment— or to receive adequate 
dosages— for their infections. Already, she 
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Hepatitis C (continued) 

says, two HIV-positive women have died 
gruesome deaths behind bars in the last 
year from complications owing to HCV 
infection. 

But treatment for HCV is available in 
California state prisons, answers 
Thornton, and includes treatment for 
those who are co-infected with HIV. 

“Inmates are treated on a 
case-by-case basis,” says Thornton. “We 
treat patients for hepatitis C, if they have 
otherwise healthy medical parameters and 
continue to do well while on the hepatitis 
medications. Many have successfully 
completed such therapy.” 

But budgetary restrictions are likely 
to prevent the implementation of more 
widespread treatment. In fiscal year 99/ 
00, the Department of Corrections was 
funded $325,000 to provide interferon 
treatment. By the Department’s own esti- 
mates, it costs $ 1 2,000-$20,000 per year, 
per patient, to treat HCV. Even on the low 
end of that scale, only 27 prisoners would 
be eligible for a full course of interferon 
treatment, out of a current state prison 
population of over 161,000 men and 
women. 

Thornton says that the Department 
of Corrections is currently seeking ap- 
proval to supplement the existing health 
care budget, in order to cover additional 
costs for diagnosis, treatment and pre- 
vention. 

For her part, Greenspan worries that 
more prisoners will die behind bars in the 
interim. “The tragedy about the Hepatitis 
C epidemic is that we’re finding out about 
it in the sundown years of the AIDS ac- 
tivist movement,” says Greenspan. “The 
mass activism [around HIV] has faded, 
and trying to get people motivated about 
this issue is difficult because most people 
infected [with HCV] have a history of in- 
jection drug use, are mostly poor people 
of color, and people who are in prison.” 

“For many people who are in an out 
of the prison system, the only time they 
access medical care is on the inside. 
That’s their reality,” adds Greenspan. “If 
the system doesn’t want to provide medi- 
cal care, then they shouldn’t lock up so 
many people.” 

Walker, of the ACLU’s National rison 
Project, insists that Americans have to 
begin thinking of prisons “as part the 
community,” on both humanitarian and 
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public health grounds. “The majority of 
people are not in there for extreme, vio- 
lent crimes,” she says. “The majority are 
in there for non-violent crimes, doing time 
for 5, 10, 15 years. These are people who 
are going to be returning to our commu- 
nities. Do we want people coming back 
out sicker than they were when they went 
in?” | 

Silja J A. Talvi is a Seattle-based journalist 
who has written for such publications as the 
Christian Science Monitor, MoJo Wire 
(www.motheriones.CQm) and The Progres- 
sive. A shorter version of this article was first 
written for High Times. 


Louisiana Prison System 
Exceeds Administrative 
Statutory Authority 

T ie Court of Appeals of Louisi- 
ana for the First Circuit has held 
the Department of Public Safety and Cor- 
rections (DPSC) exceeded its statutory 
authority when it referred prisoners to a 
“Special Court” for the additional forfei- 
ture of good time when they had already 
received two authorized penalties for 
Schedule B disciplinary violations. 

Terry A. Rivera, Sr. and Joseph Romero 
are Louisiana state prisoners who received 
Schedule B disciplinary infractions for De- 
fiance/Aggravated Disobedience and 
Possession of Contraband, respectively. At 
separate disciplinary hearings, each re- 
ceived custody changes to maximum 
security/working cell block and failure to 
earn (F.T.E.) 30 days good time. Addition- 
ally, each was referred to “Special Court.” 
At separate “Special Court” hearings, each 
received an additional forfeiture of 1 50 days 
good time. Both sued the Department of 
Public Safety and Corrections (DPSC) in 
state court alleging that the punishment 
exceeded statutory authority and the “Spe- 
cial Courts” were the result of an improperly 
adopted DPSC Rule. 

La. R. S . 15:571.4 provides the penal- 
ties and minimal due process procedures 
the DPSC must apply in disciplining pris- 
oners. It also requires that the DPSC 
comply with the Administrative Procedure 
Act (APA), La. R.S. 49:950, et seq., in pro- 
mulgating its disciplinary rules involving 
the forfeiture of good time. The APA, in 
turn, sets forth extensive procedures re- 
quired for the adoption of rules. This 
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includes a requirement that all new rules 
be published in the Louisiana Register. 

Under the Disciplinary Rules for Adult 
Prisoners (the Rules) adopted by DPSC 
February 15, 1993, and published in the 
Louisiana Register, Vol, 1 9, No. 5, pp. 648-59, 
Schedule B disciplinary violation penalties 
are limited to one or two of the following: 
“(a) reprimand; (b) loss of minor privileges 
for up to four weeks...; (c) loss of major 
privileges...; (d) extra duty-up to eight days 
for each violation; (e) disciplinary deten- 
tion/isolation-up to 10 days for each 
violation; (f) loss of good time-up to the 
amount earned by the inmate for one 
month; (g) quarters change; (h) job change; 
(i) loss of hobbycraft-up to six months; (j) 
custody change from minimum to medium; 
(k) custody change from minimum or me- 
dium custody status to maximum ....” 

The prisoners alleged that they had 
been subject to three penalties, one more 
than is authorized; that the penalty of loss 
of 1 50 days good time is not available for 
Schedule B disciplinary infractions; and 
that the rules allowing for reference to “Spe- 
cial Court” were unlawfully promulgated. 
The DPSC argued that the “Special Court” 
good time forfeiture and the F.T.E. forfei- 
ture constituted two parts of the same 
penalty and that the “Special Court” was 
authorized by Department Regulation No. 
B-04-005, which was based on La.R.S. 
15:57 1.4(B) and (C). 

Commissioner Allen J. Bergeron, Jr., 
to whom the case was originally submit- 
ted, recommended that the 150 days of 
good time be restored. The cases were con- 
solidated and the DPSC’s motion for 
rehearing granted. Upon rehearing, the 
Commissioner found the forfeiture of 1 50 
days good time was an imposition of pen- 
alties beyond those authorized by law. 
Judgment for the prisoners was signed by 
the district court judge. The DPSC ap- 
pealed. 

The court of appeals held that the 
Rules set forth in detail the specific penal- 
ties allowed for disciplinary infractions. 
Referral to “Special Court” is not an avail- 
able penalty and is not a component of an 
available penalty. Therefore, referral to 
“Special Court” which resulted in the for- 
feiture of an additional 1 50 days of good 
time was an unauthorized third penalty. 

The court of appeals held that La.R. S 
15:571. 4(B) and (C) does authorize the for- 
feiture of up to 1 80 days good time for any 
prisoner who commits a serious disciplin- 
ary offense. However, the DPSC did not 
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comply with the APA in promulgating De- 
partment Regulation B-04-005— the rule 
which gives effect to La. R.S. 15:571 .4(B) 
and (C). B-04-005 is a rule within the mean- 
ing of La. R.S. 49:951(6). It is therefore 
subject to the APA. “No rule shall be in 
effect, nor may it be enforced, unless it is 
adopted in substantial compliance with the 
provisions of the” APA. 

The court also held that, even though 
the amended version of La. R.S. 15:57 1 .4 
b(4) authorities the forfeiture of up to 180 
days good time in some instances, “au- 
thority to act by one sub-section of a 
statute does not negate a requirement by 
another sub-section.” Because B-04-005 
was not published and adopted in accor- 
dance with APA, it had no force. Thus the 
DPSC exceeded its statutory authority in 
imposing additional penalties on the pris- 
oners. 

The judgment of the district court, in 
favor of the prisoners, was affirmed and 
the DPSC was ordered to pay all costs of 
the appeal. See: Rivera v. State, 727 So. 2d 
609(La.App.lCir.l998).B 


“I know what a dump 
truck is, and I’m no 
dump truck! As an inno- 
cent man, I too have been 
to prison.” 

FRANK PRANTIL 

Attorney At Law 
801 K Street, Penthouse 
Sacramento, CA 95814 
(916)446-4669 


Over 36 years of criminal defense 
experience 

TralAtlnmgy B Writs m Appeals 


400 felony jury trials and 20 murder 
trials. I will review your case and 
tell you honestly what your chances 
for a writ of habeas corpus 


U.S. S.Ct. Upholds PLRA Automatic 
Termination Law 


O n June 19, 2000, a divided U.S. 
supreme court upheld the con- 
stitutionality of 18 U.S.C. § 3626(e)(2). In 
1996 congress enacted the Prison Litiga- 
tion Reform Act (PLRA). Among the 
PLRA’s provisions are 18 U.S.C. § 
3626(b)(2) which allows for the “immedi- 
ate termination” of prospective relief in 
civil actions challenging prison condi- 
tions. As PLN has reported, this has 
allowed prison officials to terminate doz- 
ens of injunctions and consent decrees 
around the country. Section 3626(e)(2) 
provides for the termination of prospec- 
tive relief 30 days after a party files a 
motion under § 3626(b)(2). 

The underlying case began as a class 
fiction suit challenging conditions of con- 
finement at the Pendleton Correctional 
Facility (PCF) in Indiana. At trial, the dis- 
trict curt held that conditions at PCF 
violated the Eighth amendment and is- 
sued an injunction ordering widespread 
improvement of barbaric and inhumane 
conditions-. See: French v. Owens, 538. F. 
Supp. 9 1 0 (SD IN 1 982) and 777 F.2d 1 250 
(7th Cir. 1985). 

In 1997 PCF officials filed a motion 
under 18 U.S.C. § 3626(b)(2) to terminate 
the court’s injunction. Section 3626(b)(2) 
states: “In any civil action with respect to 
prison conditions, a defendant or inter- 
venor shall be entitled to the immediate 
termination of any prospective relief if the 
relief was approved or granted in the ab- 
sence of a finding by the court that the 
relief is narrowly drawn, extends no fur- 
ther than necessary to correct the violation 
of the federal right, and is the least intru- 
sive means necessary to correct the 
violation of the federal right.” 

18 U.S.C. § 3626(e)(2) is the PLRA’s 
automatic termination provision and the 
subject of this case. The statute states: 
“Any motion to modify or terminate pro- 
spective relief made under subsection (b) 
shall operate as a stay during the period 
(A)(ii) beginning on the 30th day af- 
ter such motion is filed, in the case if a 
motion made under paragraph ( 1 ) or (2) of 
subsection (b); and 

(B) ending on the date the court en- 
ters a final order ruling on the motion.” 

The defendant prison officials moved 
for immediate termination of the PCF in- 
junction 30 days after they filed their 


motion under 18 U.S.C. § 3626(b)(2). The 
district court enjoined the automatic stay 
provision holding that it violated due pro- 
cess and the separation of powers 
doctrine. The court of appeals for the 
Seventh circuit affirmed the ruling on 
separation of powers doctrine and did not 
reach the due process issue. See: French 
v. Duckworth, 178 F.3d437 (7th Cir. 1999). 
The supreme court granted review to re- 
solve a circuit split on the 
constitutionality of 18 U.S.C. § 3626(e)(2), 
the automatic stay provision. The su- 
preme court held that § 3626(e)(2) is 
constitutional and does not violate the 
separation of powers doctrine. 

Justice O’Connor delivered the su- 
preme court’s 5-4 opinion. Joining her were 
justices Scalia, Thomas, Rehnquist and 
Kennedy. The court noted that other 
courts had already upheld the constitution- 
ality of § 3626(e)(2) by finding that courts 
had the equitable power to enjoin opera- 
tion of the automatic stay provision. 

See: Ruiz v. Johnson, 178 F.3d 385 (5th 
Cir. 1999)and Hadixv. Johnson, 144F.3d 
925 (6th Cir. 1998) and Watson v. Ray, 192 
F.3d 11 53 (8th Cir. 1999). 

_ __ Asm matter of statutory construc- 
tion the court held that courts lack the 
authority to suspend operation of the 
automatic stay provision as that would 
thwart congress’s purpose of curbing 
judges equitable discretion that “was one 
of the PLRA’s principal objectives.” 

Having held that a motion to termi- 
nate injunctive relief in prison litigation 
must be given immediate effect within 30 
days of filing, the court went on to hold 
that § 3626(e)(2) does not violate the sepa- 
ration of powers doctrine by encroaching 
on the judicial power set forth in Article 
III, § 1 of the U.S. constitution. 

The court rejected the prisoners’ ar- 
gument that § 3626(e)(2) usurps judicial 
power because it requires district courts 
to suspend prospective injunctive relief 
which is a final judicial order. The court 
held that under Plaut v. Spendthrift Farm 
Inc., 514 U.S. 21 1 on the judicial power 
set forth in Article III, § 1 of the U.S. con- 
stitution. 

The court rejected the prisoners’ ar- 
gument that § 3626(e)(2) usurps judicial 
power because it requires district courts 


Prison Legal News 


5 


January 2001 




PLRA Upheld (continued) 

to suspend prospective injunctive relief 
which is a final judicial order. The court 
held that under Plaut v. Spendthrift Farm 
Inc., 5 14 U.S. 2 1 1 ( 1 995) congress could 
not reopen dismissed suits seeking 
money damages. But, congress can do 
so with regards to altering the prospec- 
tive effect of previously entered 
injunctions. “Prospective relief under a 
continuing, executory decree remains 
subject to alteration due to changes in 
the underlying law.” 

The court held that § 3626(e)(2) is 
constitutional, supposedly, because it 
does not “tell judges when, how or what 
to do.” The court glossed over the fact 
that the PLRA requires termination of 
consent decrees and injunctions relating 
to prison conditions unless the court 
holds the relief previously granted is nar- 
rowly drawn and remains necessary to 
prevent constitutional violations. “The 
PLRA’s automatic stay provision assists 
in the enforcement of § 3626(b)(2) and (3) 
by requiring the court to stay any pro- 
spective relief that, due to the change in 
the underlying standard, is no longer en- 
forceable, i.e., prospective relief that is 
not supported by the findings specified 
in § 3626(b)(2) and 

“By establishing new standards for 
the enforcement of prospective relief in § 
3626(b), congress has altered the relevant 
underlying law. The PLRA has restricted 
court’s authority to issue and enforce 
prospective relief concerning prison con- 
ditions, requiring that such relief be 
supported by findings and precisely tai- 
lored to what is needed to remedy the 
violation of a federal right.” The court 
noted the constitutionality of 18 U.S. C. § 
3626(b)(2), the actual termination provi- 
sion, which is not at issue in this case, 
has been upheld by all the circuit courts 
to consider the issue. The supreme court 
has denied review in those cases. 

The court did not decide, and explic- 
itly left open, the question of whether the 
30 day time limit which § 3626(e)(2) gives 
the courts to decide termination motions 
is so brief that it violates due process. 
The court also pointedly did not decide 
whether time constraints on judicial ac- 
tion could ever be so severe as to violate 
the separation of powers doctrine., “The 
PLRA does not deprive courts of their 
adjudicatory role, but merely provides a 


new legal standard for relief and encour- 
ages courts to apply that standard 
promptly.” 

The supreme court reversed the Sev- 
enth circuit’s ruling in this case and 
remanded it for further proceedings. Jus- 
tices Breyer, Stephens, Souter and 
Ginsburg dissented. The dissent would 
have upheld the appellate court ruling and 
held that the courts have equitable power 
to suspend or stay the automatic termi- 
nation provision. The dissent noted that 
class action prison reform litigation is fre- 
quently complex and simply cannot be 
resolved within the 30 days allowed by § 
3626(e)(2). See: Millerv. French, 120 S.Ct. 
147LE2d326 (2000). ■ 

Florida X-Wing 
Guard Acquitted in 
Valdes Beating 

T he first of five Florida State Prison 
guards to be tried in connection with 
the beating death of “X-Wing” prisoner Frank 
Valdes was acquitted by ajuiy in a rural county 
dominated by the state “corrections” indus- 
try- 

In the October 1999 PLN we reported, 
that “X-Wing” prisoner Frank Valdes was 
beaten to death July 17, 1 999 by Florida State 
Prison (FSP) guards during a cell extraction. 
Nine FSP guards were suspended pending 
investigation. 

In the April 2000 issue of PLN we re- 
ported that four of the X-Wing guards were 
indicted February 2, 2000 on second degree 
murder charges. The four, Capt. Timothy 
Thornton, Sgt. Chuck Brown, Jason Griffis 
and Robert Sauls, are scheduled to be tried in 
February. 

A fifth X-Wing guard, Montrez Lucas, 
3 1 , was charged in November 1 999 with ag- 
gravated battery, malicious battery on an 
inmate and coercion to falsify reports, in con- 
nection with a confrontation he had with 
Valdes the day before he was fatally beaten. 

State’s Attorney (and State Senate can- 
didate) Rod Smith orchestrated the Lucas trial. 
Smith could have asked the court for a change 
of venue, but decided to try tire case before a 
jury in Bradford County, home to FSP and 
three other major state prisons. Smith main- 
tained that he could seat an “impartial” jury in 
Bradford County. 


The court took the unusual step of re- 
quiring potential jurors to fill out a detailed 
questionnaire before jury selection. Of the 63 
prospective jurors to complete the question- 
naire, 36 said that they worked for the 
Department of Corrections or had a friend or 
relative who did. One potential juror, Catherine 
Reddish, a 30-year-old elementary school 
teacher, replied that her aunt, uncle and grand- 
father worked for the DOC, as well as many of 
her friends. 

‘ ‘I will not take the side of an inmate who 
has already killed an officer over the correc- 
tional officer,” Reddish wrote, noting that 
Valdes was on death row for killing a prison 
guard in 1 987. “I believe that correctional of- 
ficers have a dangerous job and they should 
be able to protect themselves.” 

Potential juror Stephen F. Smith, 50, a 
partner in a local nursery who once worked as 
a pharmacist at FSP where his brother also 
works, filled out a questionnaire. 

“I don’t know this case at all,” Smith 
claimed (despite extensive local press cover- 
age), “but I have seen the goon squad at work.” 
He called the allegations against Montrez 
Lucas “disgusting if true,” but also sounded 
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an empathetic note, adding that “officers have 
very little recourse in enforcing behavior modi- 
fication.” 

Many of the 63 potential jurors, includ- 
ing some who are currently employed by the 
DOC, responded to the questionnaire with 
assurances that they could remain impartial 
and had formed no opinions in the case. 

Lucas, a former instructor at the guard”s 
training academy, was charged with beating 
Valdes July 16, 1999, the day before Valdes 
was killed, and with coercing fellow guards 
to falsify official “incident reports” to cover 
up the incident. He was cleared by a 
six-person jury after two hours of delibera- 
tions. 

After the verdict was announced, Lucas 
sobbed loudly and hugged his attorney. 
“Glory be to God,” Lucas said as he walked 
to his car a free man and drove off alone. 

His trial could be a preview of the July 
trial — in the same county — of four other 
guards accused of killing Valdes. Those 
guards have always maintained that Valdes 
“beat himself to death” when he repeatedly 
flung himself off his bunk onto the floor. 

However, two autopsies show Valdes 
was undeniably beaten to death. He suffered 
a broken collarbone, nose, shoulder, jaw and 
breastbone. Twenty-two of his 24 ribs were 
also broken. He also suffered a bruised scro- 
tum that swelled to the size of an orange, 
facial fractures and cuts to his intestines and 
liver. There was a deep bruise on his right 
side that clearly showed the outline of a boot 
print. 

Can another Bradford County jury re- 
turn a guilty verdict against four guards 
accused of murdering a cop-killing prisoner? 
Or might their judgement be colored by be- 
liefs like: “correctional officers have a 
dangerous job and should be able to protect 
themselves,” and “officers have very little re- 
course in enforcing behavior modification” 
on trouble-making prisoners? PLN will report 
the outcome of the February murder trial. 

SaJCEStSr. Petersburg Times, Palm Beach 
Post, The Associated Press ■ 
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Wisconsin Supermax 
Bans Local Paper 

W hen the southwestern Wiscon- 
sin town of Boscobel cel- 

ebrated the grand opening of a 509-bed 
supermax prison in September 1 999, the fes- 
tive atmosphere was likened to a carnival or 
state fair — so happy were the townspeople 
to bring in jobs, jobs, jobs. Venders hawked 
sodas, sausages and supermax T-shirts to 
about 1 8,000 curiosity-seekers who stood in 
lines for up to two hours for a chance to 
gawk atthe gleaming new cathedral of incar- 
ceration. Boscobel’s pipe-smoking council 
president cheerfully hauled trailer-loads of 
tourists from parking lots to the prison in his 
John Deere. About 3,000 school children, 
some as young as the fourth grade, toured 
the facility on class outings. 

Two months later, the supermax in- 
gested its first prisoner. By August 2000, 278 
of Wisconsin’s worst-of-the-worst were en- 
tombed in its bowels, watched 
24-hours-a-day by a TV surveillance system 
that focuses an unblinking eye on every 
cell. 

Three 12-foot-high razor wire fences 
stand between the prison and the town. The 
center fence is electrified. A barren zone out- 
side the fence line is crisscrossed with 
microwave motion detection beams. And 
even though the prison’ s interior yard is open 
only to authorized staff (the prisoners never 
get to walk there), the yard is festooned with 
heavy cables strung from poles to thwart 
helicopter landings. 

With $47.5 million worth of high-tech 
super-security protecting them, 
Boscobelians don’t have to worry much 
about prisoners breaking out. But they worry 
nonetheless — about their weekly news pa- 
per going in to the joint. 

In fact, they worried so much about 
Boscobel prisoners reading about their pan- 
cake breakfasts or who went to so-and-so’s 
house for lunch and bridge, they convinced 
Warden GeraldBerge to declare the Boscobel 
Dial contraband. 

Berge said he’s not aware of any pris- 
oners actually having a subscription to the 
Dial. Be said the ban was meant to prevent 
prisoners from using information in the pa- 
per to prey on vulnerable townsfolk. 

Chris Ahmuty from the Wisconsin 
ACLU calls the policy silly. Unless the prison 
can demonstrate that allowing prisoners to 
read the Dial leads to security breaches, 
says Ahmuty, the policy is unconstitutional. 
Source: Milwaukee Journal Sentinel ■ 
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From the Editor 

Paul Wright 


J anuary 1 5, 200 1 , marks the end of 
PLN’s matching grant fundraiser. 
PLN still hasn’t reached the full $ 1 5,000 
grant maximum. If you haven’t donated 
yet to the matching grant fundraiser 
please do so now. We will report the 
fundraiser’s results in the March, 2001, 
issue of PLN. 

On November 14, 2000, the Ninth cir- 
cuit court of appeals, sitting in Portland, 
Oregon, heard oral argument in PLN v. 
Cook. The suit is PLN's challenge to the 
Oregon DOC’s ban on third class non 
profit mail. The ban has effectively kept 
PLN out of Oregon prisons for the past 
four years. PLN lost the case on summary 
judgment before judge Malcolm Marsh 
in Portland. The appeals court panel, 
judges Beezer, Rhymer and Graber, was 


well prepared for the case: Oregon is the 
only state whose prisons ban third class 
non profit mail. PLN has successfully liti- 
gated the issue in Washington and Utah. 
PLN's Seattle attomies, Sam Stiltner and 
Janet Stanton, brief and argued the case. 
Joseph Bringman, of the Seattle firm 
Perkins Coie filed an amicus brief on sup- 
porting PLN on behalf of the Washington 
ACLU, the National Lawyers Guild, In- 
dependent Press Association, Americans 
for Religious Liberty and American Hu- 
manist Association. 

The outcome of the case will deter- 
mine the rights of prisoners to receive 
mail and the rights of publishers to send 
mail to prisoners at the postage rates au- 
thorized by congress. PLN will report the 
court’s ruling as soon as it is issued. 


We ask that prisoner subscribers 
notify PLN if their PLN subscription is 
censored by prison officials. Prisoners 
should also exhaust their administrative 
remedies whenPZAGs censored and send 
PLN the results if that is unsuccessful. 

As a reminder, PLN now accepts 
credit card orders by phone for books, 
back issues and subscriptions. PLN’s 
phone number, (360) 805-1037, is on page 
two of every issue. 

The past several issues of PLN have 
seen a higher than normal amount of typo’s 
and spelling errors. PLN is transitioning to a 
new layout person who is still getting the hang 
of it. We should be back to the normal amount 
of typo’s shortly. 

Enjoy this issue of PZJVand encour- 
age others to subscribe. ■ 


Qualified Immunity Denied in CO Rape Case 


I n an unpublished ruling, the Tenth 
Circuit has denied qualified immu- 
nity to prison officials who failed to protect 
a prisoner from being raped by another 
prisoner. 

Marvin Gray, a “large and powerful 
individual with a violent past,” was a pris- 
oner at Colorado’s Limon Correctional 
Facility (LCF) in 1993. He had a known 
history of violence, including raping other 
prisoners, and at least one previous dis- 
ciplinary conviction for rape. In July of 
1993, the defendant prison officials were 
informed that “Gray had brutally raped 
another inmate at LCF.” Instead of remov- 
ing Gray from population they transferred 
him to another cellhouse were he was 
double-bunked with James Mervin. Gray 
then choked, beat and raped Mervin. Gray 
was isolated the next day. 

Mervin then filed a § 1 983 suit alleg- 
ing a violation of his Eighth Amendment 
right to be free from both physical and 
sexual assault by other prisoners. The 
defendants, without contesting that the 
allegations established a violation of a 
constitutional right, moved for summary 
judgment based on qualified immunity. 
The District Court denied the motion and 
the defendants appealed. 

The Court of Appeals began its 
analysis by noting that, unlike other sum- 
mary judgment reviews, appeals involving 


qualified immunity must follow the 
two-prong test of Siegert v. Gilley, 1 1 1 
S.Ct. 1789 (1991). There must be an al- 
leged violation of a constitutional right 
and the violated right must be a right 
clearly established at the time of the inci- 
dent. Since the defendants did not 
contest that there was a violation of a 
constitutional right, the first prong was 
met. 

Regarding the second prong, the de- 
fendants claimed the law establishing a 
prisoner’s right to safety in prison was 
not clearly established until the 1994 
United States Supreme Court decision in 
Fanner v. Brennan, 1 14 S.Ct. 1970, a year 
after Mervin was raped. The Court re- 
jected this argument holding that “[t]he 
law is well-settled that the Eight Amend- 
ment requires prison officials to take 
reasonable measures to guarantee the 
safety of the inmates. Hudson v. Palmer, 
104 S.Ct. 3194, 3200 (1984). Suffering 
physical assaults while in prison is not 
part of the penalty that criminal offend 
ers pay for their offenses against soci- 
ety. Rhodes v. Chapman, 101 S.Ct. 3292, 
2399 (1981). ” The Court further held that 
the two-prong test of Wilson v. Seiter, 1 1 1 
S.Ct. 2321 (1991) was also met. That is, 
Mervin’s allegations showed conditions 
posing a substantial risk of serious harm 
and the defendants acted with deliberate 


indifference to his health or safety. The 
Court also held that the Farmer defini- 
tion of deliberate indifference did not 
absolve the defendants from liability. The 
Court even went so far as to clarify the 
“deliberate indifference” and “malicious 
and sadistic” standards of liability then 
noted that the defendants had “confused 
these differing standards.” 

“After the Tenth Circuit denied the 
defendants qualifief immunity the case 
was scheduled for trial. The DOC agreed 
to dettle the case for $70,000.00, accord- 
ing to the Denver Post. David Lane, 
Mervin’s lawyer, said the DOC had ini- 
tially offered to settle the suit for $ 1 ,000.00. 
Lane said “we’d accept the offer if DOC 
Secretary Zavaras would agree to spend 
one night sharing a cell with Marvin 
Gray.” Apparently not spending a night 
with Gray was worth, $69,000.00, in Colo- 
rado taxpayers money to Zarvaras. Lane 
commented “Prisoners’ civil rights cases 
are the lowest priority in our court sys- 
tem. It’s one resaon why this kind of 
unconcionaable prison brutality contin- 
ues. We allow the system to get away 
with it.” 

(Readers should note that this is an 
unpublished decision.) See: Mervin v. 
Furlong, Case No. 99-1135 (10th Cir. 2000). 
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Alabama Ad Seg Publication Ban Struck 

Down 


O n March 20, 2000, a Federal 
Magistrate recommended de- 
claratory relief striking down a ban on 
subscription publications in the Alabama 
Department of Corrections’ (DOC) Admin- 
istrative Segregation (Ad Seg) unit. 

This recommendation follows a previ- 
ous ruling where the Court held, after a 
bench trial, that the Ad Seg ban on the 
receipt of subscription magazines and news- 
papers violated the First Amendment. Both 
declaratory and injunctive relief were or- 
dered. The Magistrate examined 
Administrative Regulation 433 (AR433), in 
effect since 1987, and five facility-specific 
versions known as Standard Operating Pro- 
cedures (SOPS), “policy statements issued 
at the institutional level to implement the 
[AR].” While the SOPS were very incon- 
sistent, and sometimes even conflicted with 
AR 433, the Magistrate held the SOPS to 
extend no more broadly than the AR itself 
which generally authorized only one reli- 
gious book, one additional book or 
magazine from the facility library, and one 
Alcoholics Anonymous and Narcotics 
Anonymous book while in Ad Seg. 

The bulk of the original order was spent 
analyzing John Spellman’s claims under the 
standard of review for constitutional claims 
set forth in Turner v. Safley, 107 S.Ct. 2254 
(1987). In Turner, the Supreme Court held 
that a prison regulation impinging on con- 
stitutional rights is valid if it is “reasonably 
related to legitimate penological interests.” 
The Turner court established a four prong 
analytical framework: ( 1 ) whether there is a 
valid, rational connection between the regu- 
lation and a legitimate governmental 
interest put forward to justify it; (2) whether 
there are alternative means of exercising the 
asserted constitutional right that remain 
open to the prisoners; (3) whether, and the 
extent to which, accommodation of the as- 
serted right will have an impact on staff, 
prisoners, and the allocation of prison re- 
sources generally; and (4) whether the 
regulation represents an exaggerated re- 
sponse to prison concerns. 

Against this framework the Magistrate 
concluded that AR 433 is not reasonably 
related to legitimate penological interests, 
and a “permanent, across-the-board, and 
(in some cases) lifetime prohibition of all 
subscription publications in administrative 
segregation-where there are virtually no 
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alternative publications available, and 
[where] there is no punitive justification for 
the restriction-offends the Constitution 
even under the most deferential standard.” 

AR 433 was subsequently amended 
on January 10, 2000. While the DOC claimed 
the case was now moot, the Magistrate dis- 
agreed recommended against injunctive 
relief as moot. The newly amended AR 433 
now allows Ad Seg prisoners to receive up 
to four subscription publications (any com- 
bination of newspapers and magazines) 
while housed in Ad Seg. Subscriptions in 
excess of four must be cancelled within 30 
days of arriving in Ad Seg. 

While the parties agreed to this result, 
the bulk of the 2000 recommendation cen- 
ters around a single disputed phrase that 
limits prisoner Ad Seg subscriptions to pris- 
oners “who have been authorized while 
housed in general population to subscribe 
[to] and receive personal newspapers and/ 
or magazines ...” Essentially, the phrase 
identifies qualified prisoners as all prison- 
ers formerly in general population, which 
is redundant. 

The plaintiffs want the phrase re- 
moved because of the legitimate fear that it 
“has been, and may be in the future, misin- 
terpreted and used to do mischief by those 
applying the amended regulation.” The de- 
fendants argue that it must remain because 
a “prison official at some point wrote this 
phrase, whatever its intended meaning.” 
They also claim it informs new prisoners 
that if they had been subscribing to more 
than four publications while in general 
population that they must cancel the ex- 
cess subscriptions. The magistrate 
disagreed but recommended against declar- 
ing the phrase in violation of the 
Constitution holding that there is no imme- 
diate threat to the plaintiffs and thus it has 
not ripened into an actual controversy suit- 
able for declaratory judgment. The 
defendants did not appeal the original rul- 
ing striking down the Ad Seg publication 
ban. 

The successful result of this litigation 
was due to the efforts of the Southern Pov- 
erty Law Center and Rhonda Brownstein. 
Readers should note that at this point only 
Washington enforces a ban on publica- 
tions in their control units. See: Spellman 
v. Hopper, Case No. 95 F. Supp. 2d 1267 
(MD AL 1999) ■ 
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Eleventh 
Amendment 
Immunity for Illinois 
Sheriff Denied 

D enial of a county Sheriffs mo- 
tion for dismissal of an arrestee's 
civil rights suit was affirmed when the Sev- 
enth Circuit upheld a district court's ruling 
that an Illinois Sheriff is a county officer 
and Eleventh Amendment immunity did 
not apply. 

Mario DeGenova was arrested in 
October 1996 by DuPage County Deputy 
Sheriffs. DeGenova told the officers he 
suffered a serious cardiac condition and, 
even though he was holding his chest and 
breathing irregularly, DeGenova did not 
obtain medical treatment until his release 
the following evening. 

DeGenova claims that as a result of the 
delay, he suffered serious medical harm and 
filed suit pursuant to 42 U.S.C. § 1 983 against 
the Sheriff in his official Capacity. 

The Sheriff moved to dismiss the claim 
arguing that he is a State officer when he 
manages the jail and the Eleventh Amend- 
ment bars suits for damagesagainst the 
states. The district court denied the motion 
finding that the Sheriff is a county official 
and Eleventh Amendment immunity does 
not apply. 

On appeal, the Seventh Circuit relied 
on McMillian v Monroe County, Ala- 
bama. 117 SCt 1734 (1997), where the 
Court recognized that since "both the role 
of the sheriffs and the importance of coun- 
ties vary from State to State, there is no 
inconsistency created by court decisions 
that declare sheriffs to be county officers 
in one State and not in another." 

The appellate court found that the 
Illinois Constitution states that a sheriff 
is a county officer and the Illinois Supreme 
Court has long held that sheriffs are 
county officers: thus, the county sheriff 
does not act on behalf of the State of Illi- 
nois when he performs general law 
enforcement duties. 

The district court's denial of Eleventh 
Amendment immunity was therefore up- 
held. See: DeGenova v Sheriff of DuPage 
County, 209 F3d 973 (7th Cir2000). ■ 
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AZ Medical Copayment Not Retroactive 

by James Quigley 


A federal district court in Arizona 
neld that Ariz. Rev. Stat. (ARS) 
§ 31-201.01, which includes a so-called 
medical copayment provision, cannot be 
applied to state prisoners who are incar- 
cerated for offenses committed prior 
to-the statute’s effective date. In an un- 
published ruling the state was 
permanently enjoined from applying the 
law to the prisoner/plaintiff. 

In 1990, Gerald Souch was commit- 
ted to the Arizona Department of 
Corrections (ADOC). From the outset, he 
was provided the usual cursory medical 
treatment of Tylenol, Ibuprofen, aspirin, 
etc., for a back injury he sustained in a 
motor vehicle accident prior to his incar- 
ceration. At some point, the ADOC began 
regularly charging him $3.00 medical 
copayments for treatment. 

In May 1997, Souch filed a 42 U.S.C. 
§ 1983 civil rights action against several 
ADOC doctors, alleging the treatment he 
was receiving was constitutionally defi- 
cient. He further contended that he was 
“wrongfully charged fees for medical ser- 
vices.” 

Two years later, the district court en- 
tered summary judgment for the 
defendants on Souch ’s Eighth Amend- 
ment claim. However, the court afforded 
the defendants an opportunity to renew 
their motion on the medical copayment 
issue, and the parties briefed the matter 
anew. 

The defendants argued that the $3 .00 
medical copayments charged against 
Souch “were reasonable and proper pur- 
suant to ARS § 31-201.01.6.” Souch 
countered that his offense date placed him 
outside the law’s purview, and as a result, 
the charges were improper. In other 
words, the retroactive application of the 
statute violated due process. 

As a threshold matter, the district court 
rejected Souch’s claim to the extent that he 
sought $50.00 per day in damages, on the 
theory that the claim was barred by the Elev- 
enth Amendment. According to the court, 
Souch’s exclusive remedy in this respect was 
in Arizona state court. 

In analyzing the statute, the court deter- 
mined that § 3 1 20 1 .0 1 .6., the section governing 
medical copayments, was not enacted until 
April 1994. The court also found a similar situ- 


ation had been addressed by a state court in 
Zutherv. State , 303 Ariz. Adv. Rep. 34 (Aug. 
31, 1999), that was material. 

In Zuther, an Arizona appellate court 
construed the application of ARS § 
31-228, as it Was being applied to a pris- 
oner sentenced in 1992. At the time, § 
31-228 required the ADOC to furnish ev- 
ery prisoner paroled or discharged with 
“not less than fifty dollars in cash,” as 
“gate money.” in 1993, however, ARS § 
31-237 (a) was enacted, which shifted the 
funding source for gate money to prison- 
ers’ accrued wage accounts. 

The Zuther court noted that unless 
they are merely procedural, statutes are 
not generally applied retroactively. Since 
§ 31-237 affected, soner property rights, 
i.e. wages, the court determined that the 
law was substantive. It concluded that the 
1993 changes to §§ 31-237 and 31-228 
“cannot have retroactive effect” and can 
only be applied “to those prisoners who 
commit a felony after January 1, 1994.” 

In Souch‘s case, the district court 
found that under the haw in effect at the 
time he was sentenced, the ADQC pro- 
vided prisoners with cost-free medical 
care. The court also found, “[sjimilar to 
Zuther, ”that§ 31-201.01.6 “is not merely 
procedural,” as it too affects property 
rights. “For the same reasons articulate ... 
in Zuther, " the court concluded that § 
31-201.01 “cannot have retroactive ef- 
fect,” and can only be applied “to persons 
who commit a felony after its enactment.” 

Not surprisingly, the defendants filed 
a motion, pursuant to Ped.R.Civ.P. 59 (a) 
and (e), to alter or amend the judgment 
entered on Dec. 15, 1999, and pursuant to 
Fed.R.Civ.P. C2 (b) and (c), for a stay. The 
defendants argued that the court lacked 
jurisdiction to adjudicate Souch’s state 
law claim, and that the district court mis- 
applied the law. 

After thoroughly reviewing the statute’s 
legislative history, the court determined “that 
the Arizona Legislature intended the 1 994 and 
subsequent medical fee acts to have prospec- 
tive application based upon the date of one’s 
offense.” Even if this were not the case, the 
court concluded that because § 31-201.01.6 
affects prisoner property rights and is there- 
fore substantive, it “should have only 
prospective application.” 


Although the government pleaded 
that the judgment would “plunge the 
ADOC into an administrative morass,” 
the court found the argument “not per- 
suasive in the least.” The court reasoned 
that until Zuther was no longer good law, 
the defendants would not likely prevail 
on the merits, and the judgment should 
not be stayed. For the time being, § 
31-201.016 remains unconstitutional as 
applied to Souch, and those similarly situ- 
ated ADOC prisoners who assert a claim. 
This is an unpublished opinions. See: 
Souch v. Howard, No. CIV 97- 1157 PRH, 
(D. Ariz. Mar. 14, 2000)* 

Morrissey Protections 
Required for WA 
Community Custody 
Revocation 

I n a case of first impression, the 
Washington state court of appeals held 
that an individual facing community custody 
revocation is entitled to the procedural pro- 
tections established in Morrissey v. Brewer, 
408,U.S.471, 92 S.Q. 2593 (1972), but that 
counsel is not required. 

Samuel McNeal filed a personal restraint 
petition seeking relief from the revocation of 
his community custody. The court found that 
the case was moot as applied to him because 
he had already served the time imposed as a 
result of the revocation and no relief could be 
provided. The court decided to address the 
issue, however, finding that it is of continuing 
and substantial interest. 

At the outset, the court rej ected the state ’ s 
argument that RCW 9.94A.205(3) limits the 
due process required for community custody 
revocation hearings to those protections es- 
tablished in Wolff v. McDonnell, 4 1 8 U.S,. 539, 
94 S.Q. 2963 ( 1 974). The courtthen observed 
that Young v. Harper, 520 U.S. 143, 1 17 S.Q. 

1 148 ( 1 997), established that individuals who 
are conditionally released from prison in an 
early-release program which closely resembles 
parole are entitled to the procedural protec- 
tions outlined in Morrissey. 

The court cited several reasons why 
Washington state prisoners who are released 
on community custody must be afforded 
Morrissey protections before their conditional 
liberty may be terminated, including: (1) 
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Iowa Segregation Suit Settled 

by James Quigley 


Morrissey 's description of a parolee’s inter- 
est in continued liberty “is equally applicable 
to an individual in community custody": (2) 
the Morrissey procedures do not interfere 
with the State’s interests: and (3) any secu- 
rity or logistical burdens placed upon the State 
by the Morrissey protections are outweighed 
by the significant liberty at stake. 

The court rejected the state’s attempts 
to distinguish community custody from pa- 
role, concluding that the individual’s liberty 
interest is not altered by the differences cited 
by the state and finding the state’s argument 
to be “a distinction without a difference.” 
However, the court expressly limited its hold- 
ing to community custody revocation 
hearings, holding that it “does not apply to 
programs like work release, halfway houses 
and other programs where die [prisoner] re- 
mains confined in part in a state facility.” 

The court also held that due process 
does not require the State to permit counsel 
to participate in community custody revoca- 
tion hearings, concluding that the Morrissey 
requirements are sufficient to protect against 
a wrongful revocation of community custody. 

Against this backdrop, the court granted 
McNeal’s personal restraint petition, conclud- 
ing that he was not afforded the protections 
required by Morrissey because he did not 
get a copy of the sheriffs report: have an 
opportunity to present witnesses: or receive 
an adequate notice of rights. See: In re 
McNeal, 994 P.2d 890 (Wash.App.Div. 1 2000). 


Send Us Your News 

Prison Legal News can’t report 
something if we don’t know 
about it. Send PLN your prison- 
related: Newspaper clipping 
(include the name and date of 
the publication), unpublished 
court rulings, DOC memos, 
academic studies, copies of the 
state or federal legistration, 
etc.. Most newspapers cover 
prisons as “local” news. If you 
want PLN to report more news 
from your state, clip your local 
papers and send us your news. 
Our office staff lacks the time to 
mail each person a “thank you” 
note. But you can be sure we 
appreciate every bit of source 
materaial that readers send. 


federal district court in Iowa 
eld that after nearly a decade 
of unconstitutional conditions, state 
prison officials have finally submitted an 
acceptable plan to remedy substantive 
due process violations relating to extraor- 
dinarily long-term lockup, and various 
Eighth Amendment violations in a segre- 
gation unit. In lieu of injunctive relief, the 
court afforded prison officials an oppor- 
tunity to implement their plan. 

In July 1990, George Goff was con- 
fined to Iowa State Penitentiary (ISP) 
when he brought a 42 U.S.C. § 1983 ac- 
tion alleging constitutional violations 
from various conditions of confinement 
in the segregation unit. In 1995, a class 
was certified, and two years later, follow- 
ing a trial, the court issued an extensive 
order setting forth findings of fact and 
conclusions of law. 

In its order, the court found signifi- 
cant constitutional violations: (1) 
“extraordinarily long lockup sentences” 
that violated substantive due process; 

(2) inadequate mental health treatment, 
in violation of the Eighth Amendment; 

(3) deprivation of exercise, in violation of 
the Eighth Amendment; and (4) “pande- 
monium and bedlam” that also violated 
the Eighth Amendment. As a result of 
these findings, the court ordered ISP of- 
ficials to develop a remedial plan. 

On July 1, 1999, after rejecting the 
government’s first three plans, the court 
found the current submission “much 
closer” to what it had in mind. The 
two-year delay in reaching this juncture 
was attributable largely to the Iowa 
legislature’s failure to allocate funds to 
make improvements possible. 

In a lengthy opinion, the court dis- 
cusses plan four and the prisoners’ 
objections, in light of existing law, most 
notably the limits placed on prospective 
relief by the Prison Litigation Reform Act. 
18 U.S.C. § 3626 (1997). According to the 
court, “[t] he time has come to rule on the 
defendants’ plan and craft additional, 
narrowly drawn relief where necessary to 
fully correct the constitutional violations 
found in this case.” Each of the four ma- 
jor areas was addressed separately. 

First, the court examined “the condi- 
tions and procedures related to lockup 
sentences” at ISP that combined to cre- 


ate an atmosphere that some prisoners 
were “incapable of extricating themselves 
from.” For example, the court noted some 
prisoners “had accumulated lockup time 
of up to 50 years.” According to the court, 
such conditions violate substantive due 
process. 

To correct the situation, ISP officials 
adopted a new disciplinary policy that 
includes “a matrix setting specific ranges 
of sanctions” for disciplinary violations, 
and a 720-day cumulative limit. In addi- 
tion, a general amnesty was granted, on 
July 1, 1998, to all prisoners in segrega- 
tion, and automatic periodic status 
reviews are now set “at least once every 
six months.” The state also created a pro- 
gram designed “to train administrative law 
judges” to ensure compliance with the new 
disciplinary policy. 

Naturally, the prisoners objected for 
a variety of reasons: 

For one thing, the new policy in- 
creased the maximum authorized 
punishment for a single incident from 30 
to 365 days, and most significantly, it 
eliminated “periodic breaks,” and virtu- 
ally all privileges, such as personal phone 
calls, property, and contact visits. A par- 
ticularly vexing problem was a “log book 
entry system,” which allowed guards to 
record behavioral comments without no- 
tice to the prisoners. These unassailable 
notations tended to extend a prisoner’s 
time in the hole, and the system was prone 
to abuse. Lastly, due to overcrowding, 
prisoners sometimes had to wait 
“months” for a cell to become available in 
general population before they could be 
released from the cellhouse. 

The court analyzed the situation 
within the statutory framework of 18 
U.S.C. § 3626, and found allegations that 
officials were “doing a poor job of imple- 
menting the new policies” particularly 
troubling. Based upon Eighth Circuit pre- 
cedent, the court also found punitive 
isolation of “more than 30 consecutive 
days” amounts to “cruel and unusual 
punishment.” To address the latter, the 
court ordered the plan “modified to allow 
a two-day (48 hour) ‘breath of air’ after 
every thirty days served” in the hole. 
Overall, the plan was approved as “pro- 
gressive,” but the court allowed for 
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Iowa Seg (continued) 

contempt proceedings, should implemen- 
tation fall short. 

With respect to the mental health is- 
sue, the court had found ISP officials were 
acting with deliberate indifference to- 
wards “mentally ill or mentally 
disordered” prisoners in segregation. 
According to the court, there was no on- 
going “screening for mental illness,” and 
“treatable mental disorders receive almost 
no treatment at ISP.” 

To alleviate the problem, state offi- 
cials plan to open “a 200-bed special 
needs unit at ISP,” and “add a doctorate 
level psychologist to the staff.” In addi- 
tion, prisoners in critical need are 
transferred to the Medical and Classifi- 
cation Center (IMCC) at Oakdale for 
treatment until they are “stabilized.” 

The prisoners objected that at the 
time the court found the conditions un- 
constitutional, there were three full-time 
psychologists on staff. Now, the number 
has dropped to one. They further argued 
that longer segregation terms, coupled 
with elimination of “breaks,” have actu- 
ally made the situation “much worse.” 

As far as the court was concerned, 
the government’s plan, especially the 
200-bed special needs unit, “should rem- 
edy the violation relating to medical 
treatment for the mentally ill and mentally 
disordered lockup” prisoners. However, 
the court was concerned with the interim 
treatment, and the agency’s inability to 
maintain its desired level of staff psy- 
chologists. To correct the perceived 
shortfall, the court ordered officials to fill 
and maintain vacant positions, but oth- 
erwise rejected the prisoners’ suggestion 
that psychological staffing be increased. 

Next, the court considered the lack 
of “meaningful opportunity” for ISP 
lockup prisoners “to exercise during the 
long, cold, winter months.” 

According to ISP officials, the new 
200-bed special needs unit “will include 
indoor exercise facilities and covered out- 
door facilities,” once it opens. In the 
meantime, a total of 12 cells in three 
lockup cellhouses have been “renovated” 
by removing the plumbing and installing 
chin-up bars. Officials also indicated that 
“additional exercise equipment” would be 
purchased, “subject to security con- 
cerns.” 


The prisoners objected that ISP offi- 
cials have known about these violations 
for two years and “they should be re- 
quired to specifically state now what 
additional equipment will be added.” 
They further urged the court to require 
officials to add roofs to cover existing 
“outside exercise pens.” 

The court declined to adopt the pris- 
oners’ suggestions, but did order ISP 
officials to “construct indoor exercise fa- 
cilities in all lockup cellhouses and 
covered outdoor exercise areas in the 
200-bed special needs unit.” The court 
further directed officials to “maintain” an 
adequate number of indoor exercise cells 
to accommodate the number of prisoners 
in lockup, and to outfit the cells “with 
such exercise equipment of their choice” 
to allow prisoners “to engage in aerobic 
exercise.” 

Lastly, the court examined “the pan- 
demonium and bedlam” mentally stable 
prisoners were forced to endure as a re- 
sult of constant banging and screaming, 
especially in Cellhouse 220, which was 
commonly known as “the bug range.” 

Generally, it was recognized that the 
government’s plan to remedy the mental 
health violations would have a salutary 
affect on the “pandemonium and bedlam” 
issue. In addition, officials indicate that 
the new classification system “has al- 
ready taken care of ... the situation” by 
removing mentally unstable prisoners to 
the special needs unit at IMCC. The pris- 
oners offered no objections. 

Once again, the court concluded that 
the 200-bed special needs unit “will go a 
long way towards remedying the viola- 
tion,” but the court voiced concern about 
“what should be done until the special 
needs unit is operational.” Based upon 
substantial evidence, the court found the 
opportunities for chaos had “decreased 
to some extent.” Since the conditions 
were apparently now acceptable the court 
declined to grant any further relief. 

In conclusion, the court was clearly 
“encouraged by the positive changes at 
ISP,” and it was satisfied that the addi- 
tional relief order was in accordance with 
the limitations imposed by the PLRA in 
1 8 U.S.C. § 3626(a). The court denied the 
prisoners’ “request for injunctive relief,” 
but left the door open for “such relief later 
if deemed appropriate.” See: Goff v. 
Harper, 59F.Supp.2d910(S.D.Iowa 1999). 


Right to Associate 
Still Viable 

T he U.S. court of appeals for the 
Second Circuit held that genu- 
ine issues of fact, as to the 
reasonableness of an official denial of a 
prisoner’s request to form a legal defense 
center, precluded summary judgment for 
prison officials. The court, however, fur- 
ther held that the officials were entitled 
to qualified immunity. 

In May 1995, Jason Nicholas, a New 
York state prisoner confined to 
Woodbourne Correctional Facility 
(WCF), sought permission from local 
prison authorities to form a Prisoners’ 
Legal Defense Center (Center). The orga- 
nization would disseminate information 
to the public and the media on prison is- 
sues, lobby government on behalf of 
prisoners’ issues, and “provide legal as- 
sistance to selected prisoners.” 
Ultimately, Nicholas’ requests, including 
administrative appeals, were denied. 

In October 1995, Nicholas brought 
suit, pursuant to 42 U.S.C. § 1983, against 
two WCF officials and the N.Y. Depart- 
ment of Correctional Services (DOCS). He 
alleged an assortment of First Amendment 
violations (free speech, assembly, peti- 
tion, access to court, political expression., 
and association), plus equal protection 
and due process claims. He sought pre- 
liminary and permanent injunctions, 
declaratory judgment and monetary dam- 
ages. Eight months later, Chief Judge 
Griesa dismissed the complaint, pursuant 
to 28 U.S.C. § 1915 (d) , as frivolous. 

In an unpublished opinion, a panel 
of the Second Circuit held that Nicholas’ 
complaint stated an arguable claim under 
Jones v. N. C. Prisoners ’ Labor Union, 
Inc., 433 U.S. 1 19, 132 (1977), fora viola- 
tion of his First Amendment associational 
rights. In all other respects, however, the 
finding of frivolousness was affirmed. The 
case was remanded on the one issue, as 
to the individual defendants. 

In August 1997, Nicholas’ filed an 
amended complaint in which he reiterated 
his First Amendment, due process, and 
equal protections claims, but he added 
the DOCS deputy commissioner as a de- 
fendant. This time the defendants 
answered the complaint, and responded 
to Nicholas’ motion for a preliminary in- 
junction with “a letter brief,” which the 
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district court found lacking. In an order 
requiring- further response to the motion, the 
district court pointedly asked “why tire Cen- 
ter would interfere with a penological 
objective”? 

The defendants then responded with a 
motion for summary judgme nt, which in- 
cluded an affidavit stating the Center 
“conflicted with an already existing group and 
would result in duplication of services.” This 
response was also deemed inadequate, and 
the district court ordered further response, 
cautioning the defendants that failure to do 
so in writing would result in the issuance of a 
preliminary injunction. Finally, afterNicho- 
las moved for summary judgment and 
appointment of counsel, the defendents filed 
an affidavit by the DOCS assistant commis- 
sioner in charge of security, who claimed ‘ “the 
Center would ‘undermine the safety and se- 
curity’ of the facility; it would ‘foster, and 
perhaps even instigate, adversarial conflicts’ 
within the facility, and ‘incite collective sub- 
versive activities’; it ‘would be worse than a 
“gang,”’ and would ‘trigger serious conflict’ 
in the facility, because the ‘subservience’ it 
would generate ‘inevitably leads to extortion 
and violence.’” This conclusory rhetoric was 
good enough for the district court, and sum- 
mary judgment was entered in favor of the 
defendants. 

On appeal, the court noted that tire re- 
maining claim is the infringement onNicholas’ 
associational rights, and under Jones, such 
rights “may be curtailed” only upon a show- 
ing that “legitimate penological objectives” 
would be adversely impacted. According to 
the Court, the appropriate methodology for 
ascertaining whether a valid penological ob- 
jective was being advanced is the analytical 
framework set forth in Turner v. Safley, 482 
U.S. 78 (1987). Since the district court “did 
not acknowledge the applicability of Turner, 
must less address each Turner factor,” tire 
court concluded that unresolved genuine is- 
sues of fact precluded summary judgment. 

Nevertheless, the defendants had as- 
serted a qualified immunity defense in then- 
answer to the complaint, and had briefed the 
issue on appeal, hi this respect, the court 
determined “the First Amendment right of 
association to form an inmate legal services 
organization was not clearly established at 
the time permission to form the Center was 
denied;” therefore, the defendants were ac- 
corded to qualified immunity from damages. 

The case was remanded for a proper 
consideration of Nicholas' equitable claims. 
However, the court “expressed no view as to 


the extent, if any, that a First Amendment as- 
sociational right could protect the right to 
associate for the purpose of discussing 
law-related issues.” The district court was also 
instructed to rule on Nicholas’ motions for 
injunctive relief and appointment of counsel. 

On remand from the appeals court, the 
district court denied Nicholas’ motion for a 
Preliminary Injunction seeking establishment 
of the legal center.. The court held Nicholas 
has not shown a likelihood of prevailing on 
the merits. The court also denied the defen- 
dants’ motion for summary judgment, holding 
that disputed issues of fact required a trial. 
See: Nicholas v. Miller, 189F.3d 191 (2ndCir. 
1999) ■ 

Construction Contractor 
Not Liable Under § 1983 
for Disabling Fire Safety 
Equipment 

A federal district court in Illinois 

x\has dismissed a private con- 
struction contractor from a suit alleging a 
prisoner was injured in a fire after the 
contractor’s employees removed and dis- 
abled fire safety and prevention 
equipment in the prison. The court re- 
fused to dismiss prison officials from the 
suit. 

Eutes White, an Illinois state prisoner, 
was injured in a prison fire which started 
when he fell asleep while smoking. The 
wing White was living in was in the pro- 
cess of extensive renovation by a private 
contractor. Both of the smoke evacuation 
fans in the wing had been removed and 
the fire alarm and smoke alarm systems 
were not functional. According to White, 
because of the faulty smoke evacuation 
and alarm systems, and the guards’ un- 
willingness to assist him for an 
unreasonably long period of time, he re- 
ceived severe bums over a large part of 
his body and suffered from severe smoke 
inhalation. White sued guards, other 
prison officials, the private contractor and 
the contractor’s employees pursues to 42 
U.S.C. § 1983. 

The defendants filed motions to dis- 
miss for numerous reasons, including an 
expired statute of limitations. The court 
found that, although the second amended 
complaint was filed after the statute of 
limitations had run out. White was en- 
titled to equitable tolling of the statute of 
limitations because he had filed the suit 
within four months of the injury and 
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Not Liable (continued) 

diligently sought to discover the identi- 
ties of the added defendants, but was 
prevented from doing so because the 
court denied his motions for discovery 
and delayed in ruling on his motion to 
proceed in forma pauperis (IFP). Only af- 
ter the court ruled on the IFP motion and 
appointed counsel did White have a 
chance to discover the identities of the 
guards and private contractor employees. 
Therefore, he was entitled to equitable 
tolling pursuant to Holmberg v. 
Armbrecht, 327 U. S. 392 (1946). 

White alleged that the guards took 
45 minutes to arrive at his cell after the 
fire started then stood outside his cell 
laughing and joking while he was burn- 
ing inside. He also alleged that other 
defendants knew of the inoperative fire 
safety and prevention equipment and, 
despite their ability to do so, failed to 
ensure the system was operational. These 
allegations were sufficient to show delib- 
erate indifference to obvious risk of 
serious harm and defeat the defendants’ 
contention that White had failed to state 
a claim upon which relief can be granted. 

The contractor claimed that it was 
not acting “under color of state law” as 
required by § 1983. To establish liability 
for a private entity under § 1983, the plain- 
tiff must show that the party was 
performing a function traditionally the 
exclusive prerogative of the state. It is 
not sufficient to show that the private 
entity had a contract with the state. A 
private entity is a state actor only “when 
exercising power possessed by virtue of 
state law and made possible only because 
the wrongdoer is clothed with the author- 
ity of state law. Polk County v. Dodson, 
454 U.S. 3 12 (1983). " “Construction work, 
whether to improve a state facility or any 
other type of building, is certainly not a 
function traditionally restricted to state 
authorities.” Therefore, the contractor 
was not a state actor and could not be 
sued under § 1983. 

The court denied the state defen- 
dants’ motion to dismiss but granted the 
private contractor’s motion to dismiss 
them from the suit. Readers should note 
that private contractors who are not li- 
able under § 1983 may still be liable for 
injuries they cause under state tort law. 
See: White v. Cooper, 55 F.Supp2d 848 
(N.D.III. 1999). ■ 


Guard Reinstated After Nazi Flag Flap 

by Ronald Young 


N ew York state prison guard Edward 
Kuhnel was suspended from his job 
on December 12, 1996, two days after a pic- 
ture of a Nazi flag flying outside his home 
appeared in a local newspaper. Pursuant to 
the grievance procedure outlined in the col- 
lective bargaining agreement between the 
prison guards union and the State of New 
York, Kuhnel’s suspension was submitted to 
arbitration. Both parties agreed that tire arbi- 
tration procedure would be final and binding. 
The arbitrator concluded that the Department 
ofCorrectional Services (DOCS) had not sus- 
tained its burden of proof, determined that 
Kuhnel was not guilty of violating tire charges 
contained in the notice of discipline, and rein- 
stated Kuhnel with full back pay and benefits. 

Kuhnel works as a guard at the Eastern 
Correctional Facility outside Ellenville, NY. 
When first confronted about flying the Nazi 
flag, Kuhnel said he was flying it because he 
liked the colors. Prison officials didn’t buy it, 
and the State has since attempted to fire him. 
He’s even been paid more than $105,000 to 
stay home. “There are certain rights one gives 
up to become a law enforcement officer,” 
DOCS Commissioner Glenn Goord said at the 
time of the incident. “One of them is your First 
Amendment right to display, as repugnant as 
it may be, a racist banner from your front porch 
for all the world to see. Any citizen is free to 
do that; but, if you choose to do so, you can- 
not be aNew York state collection officer.” 

The arbitrator of the case thought other- 
wise. The State’s notice of discipline charged 
Kuhnel with violating sections of the employee 
manual, which relate to conduct that reflects 
discredit upon the DOCS or its personnel; 
and association with organizations or persons 
that conflict with or interfere with the impartial 
and effective performance of his duties. The 
arbitrator, however, concluded that there was 
no connection between the off-duty miscon- 
duct and Kuhnel’s employment absent 
evidence that his conduct harmed the DOCS 
business, adversely affected Kuhnel’s ability 
to perform his job, or caused co-workers not 
to work with him. Regarding the second 
charge, the arbitrator determined that other 
than flying the flag, the State provided no 
evidence of Kuhnel’s affiliation with the 
Neo-Nazi party’s objectives or activities. He 
was not shown to have financially contrib- 
uted to this party, attended meetings, 
distributed literature or espoused its philoso- 
phy. 


Kuhnel commenced an Article 75 pro- 
ceeding to confirm the arbitration award; the 
State cross-petitioned to vacate the award on 
the grounds that it was irrational and violated 
public policy. The State Supreme Court 
granted the petition to confirm the award and 
denied the State’s cross-petition. 

A mid-level state appeals court, with 
two justices dissenting, affirmed. The ma- 
jority held that the award was rational and 
did not violate a strong public policy of 
the State. In analyzing the public policy 
challenge, the majority determined that it 
could not invade the province of the ar- 
bitrator and thus could examine only the 
arbitration agreement or award, without 
engaging in factfinding. It then reviewed 
the collective bargaining agreement and 
concluded that Kuhnel’s reinstatement is 
expressly authorized under the parties’ 
agreement. Turning to the award, the 
majority concluded that there is no pub- 
lic policy of the State which prohibits, in 
an absolute sense, the presence within 
the prison system of those who embrace 
bigoted views as evidenced by their pub- 
lic speech. 

The State appealed, but the State Ap- 
peals Court affirmed, setting aside several 
arguments proffered by the State. The court 
noted, “Had this dispute not been arbitrated 
we indeed would be required to engage in a 
substantive weighing of Kuhnel’s rights 
against the State’s right to mitigate against 
potential disorder if he returned to work. To 
do so, however, would require us to invade 
the province of the arbitrator under the guise 
of public policy, and to re-examine and 
re-determine the merits of this case. By sub- 
mitting the issue of Kuhnel’s conduct to 
arbitration, the parties placed upon the arbi- 
trator the responsibility of passing on the 
implications of Kuhnel’s offensive conduct 
under the collective bargaining agreement. 
We must honor the choice of the parties to 
have their controversy decided in that forum. 
See: In the Matter of New York State Correc- 
tional Officers and Police Benevolent 
Association, Inc., v. State of New York, No: 
201,94N.Y. 2d 32 1 , 726 NE. 2d 462 (CA NY 
1999) 

[Source: Middletown Times Herald Record] 
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T his column is intended to pro 
vide “habeas hints " for prison- 
ers who are considering or handling 
habeas corpus petitions as their own at- 
torneys (“in pro per"). The focus of the 
column is habeas corpus practice un- 
der the AEDPA — the 1996 habeas 
corpus law which now governs habeas 
corpus practice throughout the U.S. 

One of the hardest issues to under- 
stand when dealing with the AEDPA is 
how state habeas corpus fits into the pic- 
ture. On the one hand, the AEDPA is a 
federal statute and doesn’t technically 
have any effect on state habeas corpus. 
However, you can’t file for federal ha- 
beas corpus until you first exhaust your 
state remedies, so what happens on state 
habeas corpus has a huge effect on the 
AEDPA — so much so that a habeas 
corpus petitioner who doesn’t have the 
state law bases covered is almost certain 
to get thrown out at one of the bases in 
federal court. 

Below I discuss two important, in- 
ter-related areas in which the outcome 
on state habeas corpus affects federal 
habeas corpus petitions: (1) state proce- 
dural defaults; and (2) tolling of the 
AEDPA statute of limitations during the 
time that a “properly filed” state petition 
is pending. 

1 . 

State Procedural Defaults 

One of the basic limits on federal ju- 
risdiction in habeas corpus is that the 
federal courts will stay out of making 
decisions about what state law is or 
should be. Hence, the “adequate and 
independent state ground” rule B which 
says that a federal court will not get in- 
volved in any case whose outcome is 
controlled by a state law ruling that is 
both “adequate” and “independent” of 
federal law. 

A state procedural ground is “ad- 
equate” if it is based on a rule that is 
firmly established and strictly or regu- 
larly followed. An aspect of this rule is 
that the state cannot deny a habeas cor- 
pus claim on the basis of a procedural 
rule that was not clearly established and 
consistently followed at the time that the 
petitioner’s default occurred. Another is 


Habeas Hints 

by Kent Russell 

that the state cannot bar federal review 
by reliance on a rule that the state can 
either follow or not follow, depending 
solely on the court’s discretion; rather, 
any state procedural rule that is going to 
bar federal habeas corpus relief must be 
based on standards that were well known 
consistently followed at the time of the 
alleged default. 

A state rule is “independent” when 
the state court denies a claim solely on 
the basis of the state procedural rule, and 
no decision on federal law is “intertwined” 
with the state law decision. For example, a 
state procedural rule that prohibits claims 
to be made on state habeas corpus that 
were already made and denied on direct 
appeal is intertwined with federal law, be- 
cause the state courts can never bind 
federal courts when it comes to interpret- 
ing the federal Constitution. In contrast, 
a state habeas corpus denial based solely 
on lateness or untimeliness of a state ha- 
beas corpus petition is generally an 
“independent” state ground that will bar 
federal review as long as the rule also 
meets the “adequacy” test. 

To see how these principles work in 
practice, we’ll use atypical example. Let’s 
say there is a state law that requires you 
to file a state habeas corpus petition in 
the state trial court within 6 months of the 
date that you were sentenced. And let’s 
suppose that you don’t file your state 
habeas corpus petition until 7 months af- 
ter you were sentenced. In this example, 
you were one month too late under the 
state’s timing rule, so if your petition is 
denied on this ground, it’s a denial based 
on a “state procedural default”. 

Now, suppose further that the ground 
for your petition was ineffectiveness of 
counsel, namely that your lawyer failed 
to raise a defense which most likely would 
have succeeded. To win on your ineffec- 
tiveness of counsel claim, you will have 
to show that your lawyer’s performance 
was deficient and that this deficiency 
caused you prejudice by affecting the 
outcome of your case. If your petition is 
denied because you didn’t show deficient 
performance and/or prejudice, this is a 
denial “on the merits”. 

What’s the difference? Simply put, a 
state court denial on the merits does not 
bar federal review, but a state denial on 


the basis of a state procedural default 
kills your federal habeas corpus claim 
unless you can show “cause and preju- 
dice” for the default. Thus, short of 
actually winning on state habeas corpus, 
the best thing that can happen to your 
state petition is that it is denied on the 
merits, which means that you’ve prop- 
erly exhausted your state remedies and 
you can go on to federal habeas corpus 
and have your claim heard in federal 
court. However, if the state petition is 
denied on the basis of a “state proce- 
dural default” that is both “adequate” and 
“independent” according to the defini- 
tions explained above, you won’t be able 
to have your petition considered at all in 
federal court unless you can manage to 
establish “cause and prejudice” for the 
default. 

Applying these principles results in 
the following general rules that are appli- 
cable in all federal courts: 

1. If the state court denies a peti- 
tion both on the basis of a state 
procedural default that is “adequate” and 
“independent”, and also denies the claim 
on the merits, federal habeas corpus re- 
lief is prohibited because the reliance on 
the state procedural bar is enough to kill 
the claim in federal court, regardless of 
whether it has any merit or not. 

2. If a state court denies the claim 
on two procedural grounds, only one of 
which is “independent”, then federal re- 
view is not prohibited, since it cannot be 
said that the sole basis for the state’s 

-denial of the. claim. was a state ground 
that was both adequate and independent. 

3. If (as is common) the state court 
denies the claim with just the word “de- 
nied” or the phrase “the petition is 
denied”, that is considered a ruling on 
the merits which does not preclude fed- 
eral review, because unless the state court 
specifically relies on a state procedural 
default to deny the claim — and merely 
saying “denied” doesn’t meet that test 
— federal review is not barred. 

4. If different state courts use dif- 
fering bases for denying the state habeas 
corpus petition, the decision by the last 
state court (usually the state supreme 
court) is controlling. For example, if the 
state trial court or appellate court denies 
your state habeas corpus petition on the 
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brings into play all the rules for determin- 
ing state procedural defaults that are 
summarized in SubSec 1 , above. 

For example, let’s suppose again that 
a prisoner files his state habeas corpus 
petition within 1 1 months after his con- 
viction becomes “final” under the 
AEDPA; that it’s prepared on the proper 
form and “filed” by the state court clerk; 
and that it’s denied several months later 
by the state supreme court on the basis 
that it’s “untimely”. If the prisoner hap- 
pens to be in one of the circuits applying 
the majority rule, his federal petition will 
be timely under the AEDPA so Jong as it 
is filed within a month after the denial by 
the state’s highest court, because all the 
time the petition was in the state courts 
will not be counted against him under the 
AEDPA. However, if the prisoner is in a 
circuit applying the minority rule (for ex- 
ample, a California prisoner), then his state 
petition won’t have been “properly filed”, 
he won’t get any AEDPA tolling for the 
months he was in state court, and his fed- 
eral petition will be too late under the 
AEDPA. That makes the timeliness of an 
AEDPA petition depend in large measure 
on what state you happen to be in, but 
that’s where we are under existing circuit 
case-law, or until the U.S. Supreme Court 
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Habeas Hints (continued) 

basis of a procedural default but the state 
supreme court denies it on the merits (for 
example, by just saying “denied”), then 
this is a ruling on the merits that does not 
preclude federal review. Conversely, if a 
lower court denies your petition on the 
merits but the state supreme court denies 
it on the basis of a procedural default, 
then the claim is defaulted in federal court 
unless you can show cause and preju- 
dice. 

2 . 

“Properly Filed” State Court 
Petitions 

The AEDPA allows tolling of the 1- 
year statute of limitations for state court 
habeas corpus petitions, but only if they 
are “properly filed”. So, taking our ex- 
ample, if you’ve got a month left on the 
federal AEDPA statute of limitations and 
you file for state habeas corpus, you’ll 
still have a month left after the state su- 
preme court denies your petition within 
which to file a timely federal habeas cor- 
pus petition under the AEDPA. 
Conversely, if your state petition is not 
“properly filed” then you will not get any 
reprieve from the AEDPA statute of limi- 
tations for any of the time you are in state 


court on state habeas corpus, and the 
AEDPA statute of limitations will expire 
while you’re trying to exhaust your state 
court remedies. 

Hence, and because it’s very com- 
mon that state habeas corpus petitions 
will be filed when there’s only a little time 
left on the AEDPA statute of limitations, 
whether or not your state petition is 
deemed “properly filed” will often be a 
decisive factor in whether the door to the 
federal court will be shut by the time you 
finish the required exhaustion of state rem- 
edies. 

Given the. importance of the term _ 
“properly filed” you would think that this 
phrase would have been clearly defined 
in the AEDPA. Wrong. Congress either 
forgot or chose not to explain the phrase 
Aproperly filed@ petition. As a result, 
the circuit courts are split. A majority of 
the courts (2 nd 3 ,d , 5 th , 10 th ) merely require 
that you file the petition on the proper 
form and that it be stamped “filed” by the 
state court clerk. However, a minority of 
the circuits, including (unfortunately) the 
9 th Circuit, which governs California and 
the Western states, hold that whether or 
not your petition is “properly filed” is a 
question of state law that depends on 
whether the state court denies it on the 
basis of a “state procedural default”. That 
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forces all the circuits to get on the same 
page. 

Applying the above principles, I rec- 
ommend the following “habeas hints”: 

• Make sure you bone up on your 
state’s procedural rules, especially those 
imposing filing deadlines, and make ev- 
ery effort to comply with these rules so 
that you don’t get hit with a denial of 
your state petition based on a state pro- 
cedural default. 

• If your state petition is denied on 
the basis of a state procedural default, 
file for federal habeas corpus anyway and: 
(a) Try to show in federal court that the 
state procedural rule relied on was not 
adequate (because it wasn’t a rule that 
was firmly established and regularly fol- 
lowed at the time you supposedly 
defaulted) and/or that it was not “inde- 
pendent” of federal law; (b) Include facts 
in your federal petition showing “cause 
and prejudice” for the default (for ex- 
ample, that your claim is based on newly 
discovered evidence, or ineffectiveness 
of your trial or appellate counsel that was 
not discovered until after the state dead- 
line, etc.) 

• If you are a California prisoner 
who is denied AEDPA tolling because the 
California Supreme Court found your pe- 
tition untimely (usually this is done by a 
citation to the “Robbins” or 
“Clark”cases), argue that the time limits 
for filling non-capital habeas corpus pe- 
titions are not firmly established or 
consistently applied in California, so that 
they are not “adequate” to preclude re- 
view on federal habeas corpus. (See, e.g., 
LaCrosse v. Kernan, 211 F.3d 468; Mo- 
rales v. Calderon, 85 F.3d 1387.) ■ 

Kent Russell specializes in criminal de- 
fense, appeals, and habeas corpus. He is 
the author of the ACalifornia Habeas 
Handbook@ which explains habeas 
corpus and the AEDPA, and can be pur- 
chased ($20) from the Law Offices of 
Russell and Russell, 2299 Sutter Street, 
San Francisco, CA 94115. 

DC Prisoners Sue VA 
Over Restraints 

S ince 1998, about 1 ,200 District 
of Columbia prisoners have 
been caged at the Sussex II 
high-security state prison in Virginia 
when D.C. closed its aging Lorton 
Correctional Complex. On August 29, 
2000 a class action lawsuit filed on 


behalf of those prisoners claims they suf- 
fer “cruel degradation and humiliation” 
when they are shackled to bare metal beds 
for long periods. The suit, filed in U. S. 
District Court in Richmond, Virginia, seeks 
injunctive relief barring the use of 
“four-point restraints” at the Sussex II 
prison. 

Eric R. Lotke, executive director of 
D.C. Prisoners’ Legal Services Project, 
Inc., told the Richmond Times-Dispatch 
that “they take these guys, they strip them 
down to their underwear, they lay them 
down on a flat... metal slab. And they tie 
them down by all of their extremities, their 
wrists, their ankles, [a] strap across their 
thighs and another strap across their 
chest and they leave them there,” said 
Lotke. 

Larry T raylor, a PR flack for the V ir- 
ginia DOC, said the method of restraint 
meets constitutional standards and those 
set by the American Correctional Asso- 
ciation. He denies that Virginia prisons 
use restraints as punishment. 

“Inmates nationwide are notorious 
for complaining about prison conditions 
to the news media,” Traylor told the 
Times-Dispatch, “while at the same time 
refusing to substantiate those same com- 
plaints through prison authorities.” 

Lotke said prisoners are strapped 
down for as lon7 as three days, with 
15-minute breaks every six hours to eat 
or use the toilet. And “if you have to use 
the toilet in between the breaks, that’s 
just tough luck - you just go ahead and 
go on yourself.” 

He said that even when let up for a 
break, the prisoners are kept in wrist, belly 
and ankle chains. “One guy they didn’t 
even let up. They let one arm loose so he 
could try and feed himself,” Lotke said. 

Traylor admits that prisoners are re- 
strained, but only to protect themselves, 
other prisoners, staff or state property 
-never for punishment. “We are serious 
about our responsibility to protect the 
commowealth’s inmate population,” he 
said. 

But Lotke counters the DOC claim 
that restraints are used only to “protect” 
and not for punishment. He said that one 
five-pointed DC prisoner was convicted 
of assaulting a guard when the guard 
yanked on a phone cord running into the 
prisoner’s cell and the prisoner pulled 
back. 

In another case, Lotke said that a 
prisoner who banged on his cell door 
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DC Prisoners (continued) 

because he didn’t get butter with his bread 
was charged with attempted destruction of 
state property. 

“It’s not a case of inmates being held 
accountable for their own misdeeds. It is a 
case of mean people looking for excuses to 
do mean things,” said Lotke. 

PLN readers in other Virginia prisons 
have described the routine use of 
“four-points” to punish prisoners, especially 
those alleged to have masturbated or dis- 
played their genitals to female guards. And 
Jamie Fellner, associate counsel with Human 
Rights Watch, alleged similar use of restraints 
as punishment at the Red Onion State Prison: 

“The use of four/five point restraints as 
a disciplinary sanction is... prohibited,” Ms. 
Fellner wrote inaJune 27 letter to Red Onion’s 
warden. “National correctional standards as 
well as international human rights law strictly 
limit the use of restraints to emergency situa- 
tions.” 

She added, “there is no question that 
the use of restraints to punish, deter, or ‘cor- 
rect the behavior’ of inmates who have 
engaged in offensive conduct would be a vio- 
lation of those standards.” 

Sources: Richmond Times-Dispatch , Reader 
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Administrative Exhaustion Required in 
Third Circuit; U.S. S. Ct. Grants Review 


he Court of Appeals for the 
Third Circuit ruled that tire PLRA 
requires exhaustion of administrative remedies 
for all prisoner-initiated prison-condition fed- 
eral court actions, even if“available” remedies 
exclude the specific relief sought. Applying 
the rule to both Bivens and § 1 983 actions, the 
court held that there is no futility exception to 
this PLRA requirement. The Supreme Court 
has also granted review to reslove the circuit 
split on this issue. 

Federal prisoner Douglas Nyhuis 
brought a Bivens action alleging violations of 
his property rights, seeking monetary, declara- 
tory and injunctive relief, but without fust 
having exhausted the Bureau of Prisons’ 
“available” administrative remedies. He ar- 
gued that because two of tire three forms of 
relief he had sought have no BOP administra- 
tive remedy available, his pursuit of such 
remedies would have been for the most5 part 
futile and the PLRA’ s exhaustion requirement 
in 42 USC § 1 997(e)(a) should not bar his ac- 
tion. 

Recognizing the split in the circuits re- 
garding remedies that amounted only to an 
‘ ‘empty formality”, the Third Circuit sided with 
the Sixth and Eleventh Circuits, holding that 
“[n]o one can know whether administrative 
remedies will be futile; the only way to find 
out is to try.” Although Nyhuis was distin- 
guished because the remedies sought were 
“mixed” — that is, some having admittedly 
“available” administrative remedies and some 
not — the court affirmed the district court’s 
denial of the futility exception in this case by 
holding that there is no futility exception in 
any case. 

The court analyzed four arguments. 
First, it determined that a remedy would be 
“[unjavailable” only if no administrative pro- 
cedure existed at all, not just if a procedure did 
not apply under the facts of the complaint. 
Second, it concluded that an exemption for 
claims of only monetary relief would frustrate 
Congress’s intent to stem frivolous litigation. 
Third, the court found that its “bright-line rule” 
would relieve federal courts of some of the 
burden of having to leam complex adminis- 
trative procedures. Lastly, it followed general 
exhaustion policies of letting the administra- 
tive process work and of conserving judicial 
resources. See: Nyhuis v. Reno, 204 F.3d 65 
(3rd Cir., 2000). 


In a separate ruling, the Third Circuit re- 
visited the exhaustion question in a§ 1983 
complaint seeking monetary damages for 
guards’ intentional acts of violence. Holding 
that such violence was a “prison condition” 
for purposes of PLRA exhaustion rules, the 
court reinforced its Nyhuis rule for § 1 983 ac- 
tions by adding federal/state comity 
considerations to its reasoning. 

The court did, however, permit a pris- 
oner to appeal from an order of dismissal 
without prejudice when he declares his posi- 
tion to stand on his complaint or where he 
cannot cure the defect in the complaint. See: 
Booth v. Owner, 206 F. 3d 289 (3rd Cir., 2000). 

On October 30, 2000, the US Supreme 
Court granted review in Both v. Turner. The 
Court agreed to answer the question: “Does 
42 USC 1977 e(a), which, as ameneded by 
PLRA, provides that prisoners must exhaust 
‘such administrative remedies as are available’ 
before bringing federal action, require prison- 
ers seeking only monetary damages to 
exhaust administrative remedies if monetary 
are not available underapplicable 
administraive process?” The Court will 
reslove the circuit split on this issue. PLN has 
consistently advised its readers to exhaust all 
administrative remedies within the prison sys- 
tem to avoid procedual hurdles. PLN will report 
tire ruling when it is issued later this year. See: 
Booth v. Turner, S. Ct. caseNo.: 99-1964. ■ 

Build Jails, Not Schools: 
Ohio Prison Building Corruption 
by Bill Dunne 

T ie apparatus of repression pro- 
vides frequent examples of the cor- 
ruption endemic to late capitalism. It is hugely 
expensive, miniminaly accountable, and has 
no clear product by which to gauge its perfor- 
mance. Military fraud and waste are cliche. 
Endless police scandals regularly crop up 
around the country. The prison-industrial com- 
plex is no exception. Why, for example, should 
a for-profit prison get an $8. 1 million subsidy 
at tire expense of impoverished city schools? 
Wiry should a jail cell cost $180,000? The 
jailing of Northeast Ohio’s V Group, a cabal of 
companies owned by Paul Voinovich, brother 
of former Republican governor and now U.S. 
senator George Voinovich, suggests some an- 
swers. 



January 2001 


18 


Prison Legal News 



The Dayton Daily News describes the 
V Group as “a Cleveland based architectural 
and construction management business”. In 
August, 1995, the Group brought the City of 
Youngstown and Corrections Corporation of 
America (CCA) together to build CA’s 
1 500-bed Northeast Ohio Correctional Facil- 
ity. According to CCA vice president David 
Meyers, the V Group also negotiated a proper- 
ty tax abatement for the prison and oversaw 
construction. Philip Hamilton, a former V 
Group lobbyist with close ties to both Paul 
and George Voinovich, was hired as a CCA 
lobbyist to facilitate the deal. An agreement 
was signed in March, 1 996. The V Group was 
paid $3.5 million for its services and also prof- 
ited from buying and selling CCA stock. 

Youngstown schools were in serious fi- 
nancial trouble at the time, ultimately being 
placed in fiscal emergency status in Septem- 
ber, 1996. The schools being financed by 
property taxes, abatements such as CCA’s 
were a particular burden. Existing state law 
gave schools a say in property tax abatements 
of greater than 1 0 years and more than 75%. 
Apparently anticipating the Youngstown 
school district’s crisis would lead it to use 
that provision to block CCA’s 3 year, 100% 
abatement, V Group executive Frank Fela re- 
negotiated the abatement to 1 0 years and 75%. 
The change gave CCA an additional $2.3 mil- 
lion tax break and froze the schools out. 

At the same time, state education offi- 
cials, including state superintendent of public 
instruction John Goff and executive director 
of the Ohio school boards association War- 
ren Russel, were working to expand local 
school boards ’ influence over the abatements 
as part of broader education reforms. They 
persuaded state legislators to include a pro- 
vision in the 1996budgetbillthatwouldallow 
fiscal emergency schools such as 
Youngstown’s to bring abatements before a 
special commission required to weigh their 
impact on troubled schools. The measure elic- 
ited no opposition and was “well received” 
in committee hearings. 

On June 20, 1 996, governor Voinovich 
vetoed only the abatement provision in ex- 
pansive school reform legislation contained 
in a 259 page state budget bill. No one who is 
admitting it called for the veto and there is no 
record of any work by the governor’s staff 
recommending it. Verily, it was the governor 
himself who instructed John Goff and asso- 
ciates to devise legislation to rescue 
Youngstown and other ailing schools, albeit 
before the CCA deal. 


Politician Voinovich would only say 
about the veto that existing law gave schools 
enough power over abatements. He still re- 
fuses to say more. The veracity of this 
rationale depends on the definition of 
‘ ‘enough’ ’. But for it not to be a lie, Voinovich ’ s 
definition makes him an advocate of fatter 
profits for powerful business interests too 
rich for market discipline at the expense of 
thinner education for children too poor for 
private school. Or maybe it was merely nepo- 
tism he favored. He did know his brother was 
involved in the prison’s construction, accord- 
ing to senator Voinovich’s spokesman Mike 
Dawson. 

V Group involvement in the design and 
construction of the Jefferson County Jail in 
Steubenville, Ohio, further illuminates prison 
business’as usual. Jefferson County hired the 
V-Grouptodesigna 140-bedjailin 1992. Con- 
struction began in 1995 and continued 
contemporaneously with the CCA project. It 
was completed 19 months late and the jail 
eventually opened 15 months late in Janyary, 
1 998. The jail ultimately cost $25 million, $ 1 0 
million over estimates. 

IRS, FBI, and EPA investigations, doz- 
ens of counts in indictments, and at least four 
plea bargains with associated ratting, among 
other evidence, suggest the jail shenanigans 
began with the very land on which the jail 
was built. According to these sources, the 
site selected was near a landfill into which 
demolition debris from the site could be 
dumped, for which Paul V oinovich would re- 
ceive “tipping fees”. Both the land and the 
landfill were owned by Robert Vukelic. 

In 1995, Vukelic paid some 
$170,000 in bribes to officials of the North 
Ohio Valley Air Authority (NOVAA), which 
worked with the Ohio EPA in regulating land- 
fills, for help increasing the landfill, a authorized 
capacity. Phone records showing over 500 
calls from NOVAA to the V Group between 
December, 1992, and December, 1995, plus 
more calls to the then V Group and future 
CCA lobbyist in Columbus (state capital) 
Philip Hamilton tie the V Group tighter to the 
grafters. So does the indictment of NOVAA 
employee Vince Zumpano for attempting to 
bribe a Jefferson County commissioner to se- 
cure a contract for the V Group in 1993. 
Zumpano fingered Paul Voinovich as in- 
volved in the bribery scheme. 

V ukelic sold the land to the county at an 
inflated price, and his trucking companies 
transported tons of trash from the expanded 
landfill. The V Group, former vice president of 


which Clark Miller is one of Vukelic’s 
unindicted coconspirators in a 37 count in- 
dictment spawned by the jail job, was 
responsible for overseeing the clearing. It is 
accused of adding hundreds of thousands of 
dollars to the project’s cost by approving in- 
adequate debris removal. 

In addition to the criminal indictment, 
the construction problems prompted a civil 
suit. Filed in federal court for the Southern 
District of Ohio, the suit allegations charge 
the V Group with cost overruns, delays, 
shoddy workmanship, and fraud. V Group de- 
nies everything, of course. It claims all the 
phone calls were consultations” about envi- 
ronmental matters relating to the project, that 
none of its executives had any relationship at, 
all to the snitch, that all the problems were the 
fault of the county commissioners. 

The jury saw things differently. Though 
some fraud allegations are still pending, the 
jur/ awarded a$ 13.3 millionjudgementagainst 
two V Group companies in December, 1999. 
That led the pair to file in U.S. Backmptcy 
Court for Chapter 1 1 protection from credi- 
tors, preventing final resolution of the actual 
award and effectively ducking the plaintiffs. 

The damage done to Youngstown 
schools by the $8. 1 million diversion will stand. 
Absent additional evidence, it is “legal”. Af- 
ter all the wrangling in the looser, less 
sophisticated scheme is done, the mis, mal, 
and non feasance that evaporated $ 1 0 million 
from Jefferson County, coffers will also stand. 
The ‘ ‘beef ’ will be left with a few little fish. But 
there is residual value in such corruption slop- 
ping out of its dark corporate comers: it shows 
us where to look for it before it can stand. 

Sources: The Dayton Daily News, The 
Columbus Dispatch, The Plain Dealer ■ 
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Sodexho Bows to 
Pressure, Announces 
Sale of CCA Stock 


University Cancels 
Sodhexo-Marriott 
Contract 

S tudents from Evergreen State 
College in Olympia, Washing- 
ton, declared victory August 14, 2000 
in a two-month struggle to keep a cater- 
ing company with ties to the for-profit 
prison industry from taking over the 
school’s food service contract. 

In July, school administrators an- 
nounced that the college was in final 
negotiations with Sodexho-Marriott 
Services over a 7- 1 0 year contract. How- 
ever, those negotiations broke down 
after a student group called “Not With 
Our Money” threatened to organize a 
boycott of school cafeterias. 

Evergreen is the latest in a series of 
confrontations between 

Sodexho-Marriott and college students, 
who say the company’s violation of 
workers’ rights and financial ties with 
scandal-ridden Corrections Corporation 
of America make it an unfit provider of 
campus dining services. 

Sodexho-Marriott’s parent corpo- 
ration, the Paris-based Sodexho 
Alliance, is a major stockholder in CCA, 
the worlds largest for-profit imprison- 
ment corporation. Evergreen professor 
Peter Bohmer is convinced that student 
and faculty objections to the 
Sodexho-CCA connection killed the 
contract.” 

“A large part of the Evergreen fac- 
ulty, students and staff at this college 
find it morally reprehensible to buy food 
from a corporation so closely connected 
to the use of prisoners for profit. This 
victory is 100 percent due to student 
organizing, and to administration and 
company fears of massive protests in 
the Fall,” Bohmer said. 

Evergreen’s Not With Our Money 
campaign has received broad support. 
In July, Sodhexo-Marriott was ousted 
from the State University of New York 
at Albany following student-led pro- 
tests there. 

Source: Not With Our Money Cam- 
paign press release. ■ 

For more info, contact Kevin Pranis at: 
kpranis@nomoreprisons . org 


B owing to pressure from angry U.S. 
and Canadian student activists, 
Paris-based Sodexho Alliance (SA) an- 
nounced plans to sell its 8 percent stake in 
Corrections Corporation of America, as 
soon as CCA completes a corporate re- 
structuring. 

But in a statement released October 9, 
2000. Not With Our Money! a coalition of 
student activists opposed to prison profi- 
teering, expressed skepticism about the 
company’s pledge and called on Sodexho 
to divest itself of all private prison hold- 
ings (including recently acquired U.K. 
Detention Services and Corrections Cor- 
poration of Australia) by April 1 , 200 1 . 

SA’s North American subsidiary, 
Sodexho-Marriott Services has been the 
target of protests on 50 of the 500 colleges 
and universities where the company oper- 
ates dining hails and snack shops. At four 
campuses — State University ofNY at Al- 
bany, Evergreen State College (WA), 
Goucher College (MD) and James Madi- 
son University (VA) — the protests have 
cost the company lucrative dining service 
contracts. SA’s chairman, Pierre Bellon, ac- 
knowledge the student protests in a press 
release announcing the company’s plans 
to sell off CCA stock. 

“Today, we face a challenge in North 
America over the issue of for-profit pris- 
ons,” Bellon said. “A handful of activists 
have called into question the integrity of 
Sodexho Alliance and Sodexho Marriott 
Services with a series of baseless and in- 
flammatory accusations...” 

Bellon goes on to defend SA’s private 
prison investments, at one point referring 
to prisoners as a “special needs group” 
and claiming that the company’s “goal was 
to improve their living conditions, offering 
innovative training and work programs to 
help them prepare for their return to soci- 
ety.” Nonetheless, he said, the company 
will sell off its CCA shares. But not imme- 
diately. 

“Sodexho Alliance has obligations to its 
shareholders to manage its investments 
prudently,” Bellon said, “and with CCA 
shares at historically low price levels, and 
the company in the midst of a turnaround 
effort under new management, now is not 


the right time to sell that stake. However, 
we commit today that once the contem- 
plated recovery plans have been carried 
out by the new CCA management, 
Sodexho will divest its shares.” 

Arizona State University senior Matt 
May says that Bellon’s announcement 
may be little more than a PR ploy. “I smell 
a rat, and not just the kind that leaves 
droppings in their cafeterias,” says May, 
referring to health code violations that 
plagued Sodexho-Marriott’s SUNNY din- 
ing hails in Albany, NY. 

Pari Zutshi, a junior at Hampshire 
College (MA), points out that Sodexho 
recently increased its global private 
prison investments by taking over 100 
percent ownership of Corrections Corpo- 
ration of Australia and U.K. Detention 
Services. “If you follow the international 
press,” says Zutshi, “you know that 
Sodexho has been criticized for short- 
changing asylum seekers in Britain 
through their voucher system and exploit- 
ing child labor at the Olympic Stadium in 
Australia. If that’s how they treat refu- 
gees and kids, imagine what those prisons 
must be like.” 

Until Sodexho sells off all of its prison 
holdings, Zutshi and May and their fel- 
low student activists will keep fighting to 
kick the company off college campuses. 
They are also organizing for an Interna- 
tional Day of Action scheduled for April 
4, 2001 — just three days after the divest- 
ment deadline imposed on Sodexho by 
Not With Our Money!. 

Sources: Not With Our Money! and 
Sodexho Alliance press releases. ■ 
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Florida X-Wing Guard Acquitted in 
Valdes Beating 


T he first of five Florida State Prison 
guards to be tried in connection with 
the beating death of "X-Wing" prisoner Frank 
Valdes was acquitted by a j ury in a rural county 
dominated by the state "corrections" indus- 
try. 

In the October 1999 PLN we reported 
that "X-Wing" prisoner Frank Valdes was 
beaten to death July 1 7, 1 999 by Florida State 
Prison (FSP) guards during a cell extraction. 
Nine FSP guards were suspended pending 
investigation. 

In the April 2000 issue of PLN we re- 
ported that four of the X-Wing guards were 
indicted February 2, 2000 on second degree 
murder charges. The four, Capt. Timothy 
Thornton, Sgt. Chuck Brown, Jason Griffis 
and Robert Sauls, are scheduled to be tried in 
February. 

A fifth X-Wing guard; Montrez Lucas, 
3 1, was charged in November 1 999 with ag- 
gravated battery, malicious battery on an 
inmate and coercion to falsify reports, in con- 
nection with a confrontation he had with 
Valdes the day before he was fatally beaten. 

State's Attorney (and State Senate can- 
didate) Rod Smith orchestrated the Lucas trial. 
Smith could, have asked the court for a change 
of venue, but decided to try the case before a 
jury in Bradford County, home to FSP and 
three other major state prisons. Smith main- 
tained that he could seat an "impartial" jury 
in Bradford County. 

The court took the unusual step of re- 
quiring potential jurors to fill out a detailed 
questionnaire before jury selection. Of the 63 
prospective jurors to complete the question- 
naire, 36 said that they worked for the 
Department of Corrections or had a friend or 
relative who did. One potential juror, Catherine 
Reddish, a 30-year-old elementary school 
teacher, replied that her aunt, uncle and grand- 
father worked for the DOC, as well as many of 
her friends. 

"I will not take the side of an inmate who 
has already killed an officer over the correc- 
tional officer," Reddish wrote, noting that 
Valdes was on death row for killing a prison 
guardin 1987. "I believe that correctional of- 
ficers have a dangerous job and they should 
be able to protect themselves." 

Potential juror Stephen F. Smith, 50, a 
partner in a local nursery who once worked 
as a pharmacist at FSP where his brother also 
works, filled out a questionnaire. 


"I don't know this case at all," Smith 
claimed (despite extensive local press cover- 
age), "but I have seen the goon squad at 
work." He called the allegations against 
Montrez Lucas "disgusting if true," but also 
sounded an empathetic note, adding that 
"officers have very little recourse in enforc- 
ing behavior modification." 

Many of the 63 potential jurors, includ- 
ing some who are currently employed gay 
the DOC, responded to the questionnaire with 
assurances that they could remain impartial 
and had formed no opinions in the case. 

Lucas, a former instructor at the guard's 
training academy, was charged with beating 
Valdes July 16, 1999, the day before Valdes 
was killed, and with coercing fellow guards to 
falsify official "incident reports" to cover up 
the incident. He was cleared by a six-person 
jury after two hours of deliberations. 

After the verdict was announced, Lucas 
sobbed loudly and hugged his attorney. 
"Glory be to God," Lucas said as he walked to 
his car a free man and drove off alone. 

His trial could be a preview of the Febru- 
ary trial -- in the same county -- of four other 
guards accused of killing Valdes. Those 
guards have always maintained that Valdes 
"beat himself to death" when he repeatedly 
flung himself offhis bunk onto the floor. 

However, two autopsies show 
Valdes was undeniably beaten to death. 
He suffered a broken collarbone, nose, 
shoulder, jaw and breastbone. Twenty- 
two of his 24 ribs were also broken. He 
also suffered a bruised scrotum that 
swelled to the size of an orange, facial 
fractures and cuts to his intestines and 
liver. There was a deep bruise on his right 
side that clearly showed the outline of a 
boot print. 

Can another Bradford County jury 
return a guilty verdict against four guards 
accused: of murdering a cop-killing pris- 
oner? Or might their judgement be colored 
by beliefs like: "correctional officers have 
a dangerous job and should be able to 
protect themselves," and "officers have 
very little recourse in enforcing behavior 
modification" on trouble-making prison- 
ers? PLN will report the outcome of the 
February murder trial. ■ 

Sources: St. Petersburg Times, Palm 
Beach Post, The Associated Press 
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States of Confinement: Policing, Detention, and Prisons 

Edited by Joy James. (New York: St. Martin ’s Press, 2000). 352 Pages 
Reviewed by Mumia Abu-Jamal 


R ussian novelist Fyodor 

Dostoyevsky once opined that 
the nature of a civilization could be dis- 
cerned by examining its prisons. If that is 
so, James has assembled a wide variety of 
essays that are reflecting an America that 
is a deeply repressive society. 

The essays, penned by activists, 
scholars, lawyers and scholar-activists, 
address issues such as the death penalty, 
racism in the so-called Criminal Justice sys- 
tem, the prison industrial complex, how 
gender impacts confinement, political re- 
pression, and the role of the police, from a 
number of perspectives that are uniformly 
critical of the existing regime. 

Contributors include those known 
and unknown, like the son of the late, ex- 
ecuted Julius and Ethel Rosenberg, 
Robert Meeropol, scholar-activist Angela 
Y. Davis, anti-death penalty lawyers Steve 
Hawkins and Dan Williams, scholar Man- 
ning Marable, journalist Salim Muwakkil, 
Puerto-Rican activist Jose Lopez, the late 
environmentalist Judi Bari, and others. 

The essays strike this writer as co- 
gent, serious, and well thought out. They 
are also occasionally remarkably brilliant 
in their analysis, critique and proposed 
solution to a given social problem. 

Some writers document a social real- 
ity, and by so doing illustrate an underlying 
pattern of systemic inequality, as did Marc 
Mauer director of the Sentencing Project. 
In an essay entitled “Young Blacks and 
the Criminal Justice System,” Mauer de- 
tails the racial disparity that is at the very 
heart of the prosecution and sentencing of 
drug offenses: 

“A 1995 survey of prosecutions for crack 
cocaine offenses conducted by the Los Angeles 
Times revealed that not a single white offender 
had been convicted of a crack cocaine offense 
in the federal courts serving the Los Angeles 
metropolitan area since 1986, despite the fact 
that whites comprise a majority of crack users 
during the same period, though, hundreds of 
white crack traffickers were prosecuted in state 
courts. While federal prosecutors contend that 
they target high-level traffickers, the Times 
analysis found that many African-Americans 
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charged in federal court were low-level dealers 
or accomplices in the drug trade. The conse- 
quences of this prosecutorial discretion are quite 
serious because federal mandatory sentencing 
laws require five-and ten-year minimums even 
for first offenders. The study found that whites 
charged with crack offenses and prosecuted in 
California state courts received sentences as 
much as eight years less than the federal courts 
(Mauer, pp. 78-79).” 

Such specific data considerably 
strengthens subsequent radical critiques 
of the status quo. 

Let there be no illusion, for States of 
Confinement is an unabashedly critical 
collection of essays against the existing 
state of affairs in America. From Marable’s 
anticapitalist attack, to Davis’ historical 
recounting of the political roots of black 
imprisonment, the contributors provide us 
with a perspective that is sublimated and 
ignored in the nation’s major media, and 
therefore rarely enters the realm of public 
discourse. 

This is hardly because of the lack of 
clarity or logic in the writer’s arguments or 
positions. They consistently contest the 
prevailing notions of increased imprison- 
ment, of increased severity of prisons, and 
of the militarization of American police, 
among other things. 

James has chosen a wide array of 
voices from the black liberation, prisoners’ 
rights, native rights, gender and sexual 
equality, and civil rights movements, to 
both support and broaden both knowledge 
and appeal of such efforts. 

As a scholar-activist herself, James’ 
latest work enriches and recaptures the his- 
tory of resistance movement, which is 
consistent with the tone and tenor of her 
previous works. While the work stands on 
its academic merits it is perhaps foremost a 
work for activists, which discusses and 
examines problems as well as opportuni- 
ties faced in a variety of resistance 
movements. 

While some, perhaps most, criticize the 
status quo, other essays challenge the 
popular wisdom that obtains, as seen in 
journalist Muwakkil ’s essay which recog- 
nizes the enonnous potential that exists in 
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youth groups (i.e. “gangs”), but which re- 
mains untapped by traditional civil rights 
and activist-oriented groups. In “The New 
Black Leadership: Gang-Related?,” 
Muwakkil notes the remarkably growth in 
political consciousness and in activity 
among African- American youth groups 
in Chicago, calling it a “shining moment of 
possibility” (Muwakkil 93). As a writer who 
grew up in the 1950s and 1960s, Muwakkil 
noticed resonance in Black radical history 
of that period, and the present: 

“This is the youthful energy that was cap- 
tured so effectively by the early Black Panther 
Party, particularly by Fred Hampton’s Chicago 
bunch. Now this energy is being siphoned away 
from the black community by an ever encroaching 
jail-industrial complex that epitomizes the scav- 
enger ethic at the heart of capitalism. That 
insatiable complex requires the raw material of 
young black and brown bodies, and society con- 
tinues to track our precious resources into its 
gaping maw. Without intervention effective, not 
theoretical intervention-that dynamic will per- 
sist (Muwakkil 93).” 

James’ compilation is a valuable re- 
source to activists and organizers 
seeking to look at novel ways of analyz- 
ing social realities, and more importantly, 
organizing to change them. This book is 
available from PLN. See ordering infor- 
mation on page 33. ■ 

PLRA Attorney's Fees 
Cap Applies to 
Nonprisoner Intervenors 

T he Fourth Circuit has held that a pub- 
lisher who intervened in a law suit 
filed by prisoners is subject to the attorney 
fees cap of the Prison Litigation Reform Act. 

Virginia state prisoners Donald Hodges 
and Michael Flores sued Keen Mountain 
Correctional Center officials claiming that their 
First Amendment rights were violated when 
tire officials prevented them from receiving 
Ga//etjtmagazine due to its graphic, sexually 
explicit, and arguably obscene content. A year 
later, the publisher of Gallery intervened. 
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The publisher claimed that Virginia Depart- 
ment of Corrections Division Operating 
Procedure 852 (DOP 852), which permitted 
official interception of obscene materials, vio- 
lated its First Amendment and due process 
rights. 

The district court upheld the constitu- 
tionality of DOP 852 and the publisher 
appealed solely on the issue of whether DOP 
852 violated its due process right to receive 
notice and an opportunity to be heard before 
its publications were banned. The Fourth Cir- 
cuit agreed with the publisher and reversed 
the case. See: Montcalm Publisher Corp. v 
Beck, 80F3d. 105 (4thCir. 1996). The district 
court then issued a memorandum opinion con- 
sistent with the Fourth Circuit's opinion. 

The publisher filed a motion for award 
of attorney's fees under 42 U.S.C. § 1 988. The 
district court awarded the attorney's fees, but 
limited them to the amounts set forth in 42 
U.S.C. § 1997e(d), the PLRA's attorney fees 
cap (the cap), applying the cap to work per- 
formed both before and after the enactment 
of the PLRA. The publisher appealed again, 
claiming that the cap did not apply to a 
nonprisoner. 

The Fourth Circuit held that the PLRA 
applies to "any action brought by a prisoner" 
and that this action, which had been origi- 
nally filed by two prisoners, was such an 
action. The publisher merely intervened in 
the already existing action. Therefore, the cap 
applies to all the attorney fees in this case, 
including those forthe nonprisoner publisher. 
However, the Fourth Circuit noted that it had 
to take into account the Supreme Court's re- 
centholdingin Martin v. Hadix, 527 [J.S. 343 
(1999) [PLN, Oct. 1999] , that the cap did not 
apply to work performed prior to the enact- 
ment date of the PLRA. 

The prison officials claimed that Hadix 
was limited to cases in which an order regard- 
ing the award of future attorney fees had been 
entered prior to the enactment of the PLRA. 
The Fourth Circuit held that the language in 
Hadix was very generally worded and ap- 
plied to all work performed prior to the 
enactment of the PLRA, regardless of 
whether there was a pre-existing order regard- 
ing future attorney's fees or not. Thus, the 
cap could not apply to the “publisher's 
attorney's” fees award for work performed 
prior to the enactment of the PLRA. 

NOTE: It is still unsettled whether the 
cap would have applied had the publishers 
filed the suit jointly with the prisoners, in- 
stead of intervening at a later date. See: 
Montcalm Pub. Corp. v. Commonwealth of 
Virginia, 199F.3d 171 (4th Cir. 1999). ■ 


Pubic Hair Search of 
Released Jail Detainee 
Unconstitutional 

A federal district court in Alabama 
teld that a sheriffs policy of 
searching prisoners’ pubic hair as they 
were released from jail was unconstitu- 
tional. The court also held that jail officials 
were entitled to qualified immunity from 
money damages for strip searching a de- 
tainee being placed in the jail. 

Sandy Skurstenis was arrested for 
drunk driving and taken to the Shelby 
county jail in Alabama. After being 
booked into the jail, Skurtenis was strip 
searched by a female guard, then placed 
in an isolation cell to “sleep it off.” Upon 
being released from the jail, T.O. Richey, a 
male employee of Shelby Baptist MedicaL 
Center employed by the jail, demanded a 
blood sample from Skurstenis, then told 
her to pull her pants down so he could 
check her for “crabs”. Richey then ran 
his fingers back and forth through her 
public hair eight or ten times looking for 
body lice. Skurstenis was then released 
from the jail. 

Skurstenis then filed suit claiming her 
strip search upon entering the jail and her 
pubic hair search violated her Fourth 
amendment right against unreasonable 
searches and seizures. The defendants 
moved for summary judgment. The court 
held there was no legitimate reason to strip 
search Skurstenis. The court noted the 
defendants admitted they only strip 
searched female drunk driving arrestees, 
male arrestees were booked into the jail 
without being strip searched. 

Despite this finding, the court held 
the defendants were entitled to qualified 
immunity from money damages because 
the right of arrestees to be free from 
suspicionless strip searches is not 
“clearly established” in the Eleventh cir- 
cuit. (Readers should note that every 
circuit court to consider this issue has 
held that the suspicionless strip searches 
of misdemeanor arrestees violates the 
Fourth amendment.] Thus, the defendants 
were granted summary judgment on the 
strip search claim. 

The court then held the defendants 
were not entitled to qualified immunity for 
the second search for body lice. Simply 
put, there is no government justification 
to physically touch and search the geni- 
tals of a woman arrestee leaving jail. 
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INMATE Classified is a World Wide 
Web site dedicated exclusively to pub- 
lishing prison inmates home pages on 
tha Internet- The site has been featured 
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Pubic Hair (continued) 

“Because this invasion of her privacy was 
extreme, this ‘search’ fails the reason- 
ableness test by, as another court has 
described it, ‘two and a half country 
miles.’” 

The court held that the sheriff was 
liable for this search and a contract with 
the hospital, Richey’s employer, did not 
shield the sheriff from liability for acts by 
the contractor. The absence of any iden- 
tical cases in the Eleventh circuit or 
supreme court did not warrant qualified 
immunity because the lice search was “so 
obviously” unconstitutional. 

The court also allowed Skurstenis to 
proceed with state law claims against the 
defendants. The court certified its rulings 
for an interlocutory appeal to the Elev- 
enth circuit on the issue of qualified 
immunity. See: Skurstenis v. Jones, 8 1 F. 
Supp.2d 1228 (ND AL 1999). ■ 

IFP Litigant Entitled to 
Amend Complaint 

T he court of appeals for the Sec- 
ond circuit held that a district 
court erred when it dismissed an indigent 
pro se prisoner’s complaint without af- 
fording him an opportunity to amend the 
complaint and cure the defect. 

Benjamin Cruz, a Connecticut state 
prisoner, filed suit claiming his due pro- 
cess rights were violated when he was 
placed in administrative segregation (ad 
seg). Cruz was granted In Forma Paup- 
eris (IFP) status and allowed to proceed 
without prepaying the filing fee. The dis- 
trict court then dismissed the complaint, 
sua sponte, under 28 U.S.C. § 
1915 (e)(2)(B)(ii) for failing to state a claim. 

The court of appeals for the Second 
circuit reversed and remanded. The ap- 
peals court held that in his complaint Cruz 
had not stated a claim because he did not 
allege he had a due process liberty inter- 
est and was denied due process in his ad 
seg placement. 

The court held that the lower court 
erred in dismissing the suit without giv- 
ing Cruz an opportunity to amend his 
complaint to cure the defect. Readers 
should note that there is a circuit conflict 
on this issue with some circuits holding 
that § 1 9 1 5(e)(2)(B)(ii) does not allow 
courts to give pro se prisoner plaintiffs 
an opportunity to amend their complaints. 
Other circuits have held only prisoners 


who prepay the entire filing fee are en- 
titled to amend their complaints. Readers 
faced with a § 1 9 1 5(e)(2)(B)(ii) dismissal 
should research the law applicable in their 
circuit. Obviously this problem can be 
avoided in its entirety by researching the 
applicable law to ensure the complaint 
makes the necessary allegations to state 
aclaiim See: Cruz v. Gomez, 202 F.3d 593 
(2nd Cir. 2000). ■ 

MO Consent Decree 
Modification Affirmed 

T he court of appeals for the 
Eighth circuit held that a district 
court correctly granted prison officials’ 
motion to modify a consent decree to al- 
low for prison overcrowding. The ruling 
is novel in this post Prison Litigation Re- 
form Act (PLRA) era when prison officials 
tend to seek dissolution of consent de- 
crees, rather than modification. 

In 1983 prisoners at the Moberly 
Correctional Center (MCC) in Missouri 
entered into a consent decree to reduce 
overcrowding from 1,800 to 1,265 prison- 
ers. In 1995 the state filed a motion to 
modify the decree to allow 1 ,800 prison- 
ers to be held at the MCC. The court 
granted the motion under FRCP 60(b)(5), 
finding improved conditions, an increase 
in staff and unanticipated prisoner popu- 
lation increases. Five pro se prisoners 
filed a motion to obtain new counsel, 
which was denied. The appeals court af- 
firmed. 

The court held that under FRCP 
60(b)(5), courts can modify consent de- 
crees based upon significant changes in 
the law or facts. See: Rufo v. Inmates of 
the Suffolk County Jail, 502 U.S. 367, 1 1 2 
S.Ct. 748 ( 1 992). Such modifications are 
reviewed on appeal for an abuse of dis- 
cretion. 

The court held that the modification 
of the consent decree was warranted in 
this case due to the unexpected increase 
in Missouri’s prison population which 
made complying with the decree onerous 
and detrimental to the public interest. The 
court held that the increase in violence at 
the prison due to the resulting overcrowd- 
ing was insignificant. 

In a footnote, the court observed that 
the PLRA does not apply in this case 
because the state sought to modify the 
decree under FRCP 60(b)(5), not to dis- 
solve it. See: Parton v. White, 203 F.3d 
552 (8th Cir. 2000). ■ 


ART BTHIMV 

BARS 

Art Behind Bars, an art-based 
community service program 
for inmates, is accepting 
donations of artwork for its 
upcoming art shows. Send 
artwork to P.O. Box 2034, 
Key West, FL 33045-2034. 
Include a brief paragraph 
about your work, if you 
wish. Deadline for Spring 
show: March 1 5th. Deadline 
for September show: August 
I 5th. We can reimburse for 
postage, if you request. 

http://www.artbehindbars.org 
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News in Brief 


Brazil: On October 22, 2000, 420 pris- 
oners at the Nelson Hungria prison in 
Contagem rioted and seized control of 
the prison to protest overcrowding and 
bad conditions: The prisoners took two 
policemen and 16 prison guards hostage. 

CA: In July, 2000, Wackenhut Cor- 
rections Corp. announced it had received 
a 5 year, $140 million contract to house 
pretrial detainees for the U.S. Marshalls 
service at the Western Region Detention 
Facility in San Diego. The jail holds 616 
prisoners. With this deal, Wackenhut 
now houses about 5,300 prisoners, INS 
and pretrial detainees for various federal 
agencies. 

CA: Illustrating a “get soft” on rich 
criminals ten southern California cities 
now offer upscale jail cells for “non vio- 
lent” prisoners willing and able to pay 
$76 a day for a private cell with cable TV, 
video library and exercise bike. Pasadena 
police chief Bernard Melekian says the 
luxury cells generate revenue and free up 
jail beds, presumably for the poor. 

FL: In mid-October, 2000, the 
Gainesville police arrested Sylvia 
Akridge, 36, and her husband Alan, 36, 
on marijuana growing charges. Police 
found 52 marijuana plants in the couple’s 
home as part of an elaborate growing 
operation. Sylvia Akridge is employed by 
the-Florida DOC as a “senior drug inter- 
diction specialist”. As part of her job, 
Akridge would search prisons for drugs. 
DOC spokeswoman Debbie Buchanan 
told media she didn’t know if Akridge 
was supplying drugs to prisoners or just 
selling it to non prisoners. Buchanan 
claimed the arrests were not prison re- 
lated. 

FL: To get pedophiles off the streets 
for Halloween, state DOC officials in 
Pasco county ordered every child mo- 
lester on parole or probation to report to 
the county commission auditorium in 
New Port Richey for mandatory “coun- 
seling” on October 3 1 , 2000, between 6:30 
and 9:30 PM. The DOC. plan was 
thwarted when defense attorney Bob 
Attridge filed a motion claiming the 
“therapy session” was in reality an ille- 
gal mass detention. The DOC contented 
itself by telling its convicted child rap- 
ists not to answer their doors on 


Halloween and to turn off their lights to 
discourage trick or treaters. 

FL: In October, 2000, 1 3 1 prisoners 
at the Madison Correctional Institution 
staged a 4 hour work strike to protest bad 
food, unfair disciplinary hearings and 
tobacco limits. Prison officials used 100 
guards to move the protestors to the 
Florida State Prison in Starke. The pris- 
oners were charged with inciting a 
disturbance. 

FL: On August 28, 2000, Pensacola 
prosecutor Curtis Golden announced he 
would not prosecute unidentified jail 
guards who beat Escambia county pris- 
oner Mark Bailey to death on January 5, 
1999. The week before, county judge 
David Ackerman had ruled that Bailey 
died as a result of excessive force by the 
jail guards who bet him. Golden claimed 
he couldn’t determine when, where or 
how the fatal injuries occurred or who 
administered them. (It doesn’t appear that 
he was trying too hard to find out either). 
Golden told media- that -civil court would 
be the proper forum for legal action as 
Bailey’s family has already filed suit. Sher- 
iff Jim Lowman was relieved by Golden’s 
decision. “We’ve had several corrections 
officers in anxiety for months” he told 
media. 

I A: On September 18, 2000, Marvin 
Stewart, 76, robbed a Council Bluffs bank 
of $100. Stewart, an ex-convict, told tell- 
ers he would be in his car in the parking 
lot smoking a cigarette. Stewart told ar- 
resting officers he robbed the bank 
because he had no family and wanted to 
return to federal prison 

IL: On October 28, 2000, DOC secre- 
tary Donald Snyder announced he would 
reimburse the state $6,888.26 for using 
DOC cars and planes to attend political 
fundraisers for various state politicians. 

IL: In November, 2000, US Peniten- 
tiary Marion prisoner Joseph Tokash, 54, 
was convicted by a federal jury of two 
charges of possessing a weapon in 
prison. On two separate occasions, x-ray 
exams revealed that Tokash was conceal- 
ing knives in his rectum. One was a 5 inch 
steel knife, the other was a 32 inch piece 
of heavy sharpened plastic. Tokash, serv- 
ing a 1 5 year sentence as an armed career 
criminal, was previously sentenced to 37 


months after being convicted of possess- 
ing a weapon at the federal penitentiary in 
Lompoc, California. 

LA: In September, 2000, DOC secre- 
tary Richard Stalder announced that 
typewriters would be banned in all of the 
state’s prisons, supposedly to “improve 
security.” 

NE: On September 23, 2000, at least 
nine Immigration and Naturalization Ser- 
vice (INS) detainees being held in the Hall 
County jail in Grand Island damaged and 
exposed electrical wires and used them to 
start fires in the jail. Nine detainees, all of 
whom were awaiting deportation at the 
time, have been charged with first degree 
arson. The jail dormitory the prisoners were 
held in at the time had 45 prisoners in it 
when the fires were started. All 45 were 
hospitalized for treatment, mostly for 
smoke inhalation. 

NJ: On September 23, 2000, an uni- 
dentified DOC prison guard shopping in 
the Cumberland Mall in Vineland called 
police to report an “escaped convict.” The 
“escapee” turned out to be the manager 
for Spencer Gifts, a mall store. The manager 
was dressed in the store’s orange “prisoner” 
costume to promote Halloween sales. The 
costume sells for $27.99. The New Jersey 
DOC then sent out national telexes alerting 
police to the costume and warning them not 
to be fooled. Spencer Gifts agreed to warn 
its customers that they ran some risk in wear- 
ing the costume. PLN reviewed the costume 
at www.spencergifts.com. The promo plug 
reads “This year, be the convict out on work 
release! This jumpsuit is sure to be a big hit 
out in population. One standard size fits 
most adults.” 

NM: On October 25, 2000, Rudy 
Florez, 4 1 , a guard at the Dona Ana county 
jail in Las Cruces was convicted in state 
court on two counts of sexual criminal pen- 
etration stemming from his rape of two 
female prisoners at the jail. Florez is one of 
six Dona Ana jail guards charged with rap- 
ing prisoners in the summer of 1999. One 
guard, Santiago Garcia Soto, 26, pleaded 
guilty to rape charges: another guard, 
Pedro Porras. was acquitted at trial and 
three more await trial. One of the prisoners 
Florez was convicted of raping tried to 
commit suicide in the jail by slashing her 
wrists. 
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News In Brief (continued) 

NJ: On November 7, 2000, voters 
amended the state constitution to allow 
the online posting of sex offender infor- 
mation on the internet. The amendment 
moots state court decisions holding that 
the state constitution’s privacy provi- 
sions prohibited the posting of sex 
offender information online. 79% of the 
state’s voters approved the amendment 

RI: In August, 2000, Anthony 
Annarino, the former Providence tax col- 
lector, joked after his sentencing to 22 
years in federal prison on corruption 
charges that he would work on his golf 
game while behind bars. The BOP was 
not amused and sent Annarino to a me- 
dium security prison instead of the 
minimum security prison he had expected. 
U.S. Marshall John Leyden said “It was a 
slap at the system that the Bureau of Pris- 
ons did not take lightly.” Annarino may 
not improve his golf game but he has al- 
ready learned an important lesson, 
namely that prison officials have a noto- 
riously poor sense of humor and like to 
punish those who crack wise. 

SD: On October 20, 2000, governor 
Bill Janklow announced that two uniden- 
tified female work release prisoners would 
be criminally charged for having a party 
at the governor’s mansion on September 
30, 2000, while Janklow and his staff were 
away. The women prisoners invited two 
male guests who brought methamphet- 
amine for the party. A security guard 
disrupted the party. The prisoners and 
their guests have been charged with sec- 
ond degree burglary. Janklow said the 
state’s work release programs would not 
be affected by the incident. The state uses 
work release prisoners to perform menial 
labor chores around the governor’s man- 
sion. 

Solomon Islands: On June 19, 2000, 
the nation’s biggest prison in the capital 
of Honiara was emptied when 20 prison- 
ers awaiting trial on political charges 
escaped. Later that day, rebels of the 
Malaita Eagle Force seized the capital and 
freed the prison’s remaining 98 prison- 
ers. The latter were mostly rapists and 
murderers serving life sentences. The 
country has been embroiled in civil war 
for several years. 

TN: On March 1, 2000, Shelby 
county sheriffs deputy John Jackson, 48, 
was charged with felony rape and misde- 


meanor sexual contact for raping a female 
prisoner in a holding cell behind the gen- 
eral sessions courtroom in Memphis. 
Jackson was employed as the court bai- 
liff when the rape occurred. 

WA: On September 23, 2000, King 
county (Seattle) jail employee Michael 
Kerans, 45, was found dead in the jail’s 
parking garage from a self inflicted gun- 
shot wound. ■ 

NY DOCS Guard Nets 
$300,000 for ADA 
Retaliation 

T he U.S. court of appeals for the 
Second Circuit held that the ab- 
sence of a finding of disability in a 
guard’s Americans with Disabilities Act 
(ADA) claim did not preclude a finding 
that the guard’s employer retaliated 
against him for bringing the claim. The 
judgment of the district court was affirmed 
on the basis of the retaliation claims alone, 

...retaliation finding alone 
justified “the jury’s full award.” 

In 1988, Keith Muller began working 
as a prison guard for the N. Y. Department 
of Correctional Services (DOCS) at 
Midstate Correctional Facility in Marcy. 
Two years later, he began suffering from 
“severe bronchitis with a strong asth- 
matic component.” As a result, his doctor 
recommended that he work in an envi- 
ronment free of tobacco smoke. 

Typically, prison officials were indif- 
ferent to Muller’s condition. He 
continued to be routinely assigned to 
smokefilled housing units, and it was evi- 
dent that both prisoners and staff 
regularly violated existing smoking 
“policy without repercussion.” Due to 
environmental tobacco smoke exposure, 
Muller was forced to make numerous tr ips 
to hospital emergency rooms, and he 
missed much work. 

At one point, DOCS officials mind- 
lessly provided Muller with a box of white 
paper dust masks as a prophylactic mea- 
sure, even though the box clearly warned 
that the masks did not “protect against 
fumes, gas or vapors.” By April 1996, 
Muffler was officially told not to return 
to work. 

In his lawsuit, Muller sued the DOCS, 
the State of NY and several individual 
DOCS officials for violations of the ADA, 


the federal constitution, and negligence. 
The district court dismissed all but the 
ADA claims against the DOCS, and the 
case proceeded to a jury trial. 

After five hours deliberation, a jury 
found for Muller that the DOCS discrimi- 
nated and retaliated against him in 
violation of the ADA. Muller was 
awarded $135,000 “to receive additional 
education to find ‘different employment’ 
and $285,000 for ‘pain and suffering and 
mental anguish,”’ plus injunctive relief. 
In accordance with 42 U.S.C. § 
1981 a(b)(3)(D), however, the trial court 
capped the damage award at $300,000. 

On appeal, the court rejected the 
DOCS argument that the agency was im- 
mune from ADA damages under the 
Eleventh Amendment, but found 
Muller’s proof of “breathing impairment 
was deficient.” Nevertheless, the DOCS 
conceded at oral argument that the jury’s 
retaliation finding should be affirmed. As 
a result, the court concluded that the re- 
taliatiorr finding alone justified “the j ury ’ s 
full award.” The court also affirmed the 
district court’s order requiring Muller’s 
reinstatement with back pay. See: Muller 
v. Costello, 187 F.3d 298 (2nd Cir. 1999) 


Mary's Magic 

f\J f\J f\J 

Hello guys and gals. I'm Mary. I 
have an incarcerated son and feel 
your struggles. I also know how 
important it is to have the ability 
to send nice gifts to your loved 
ones. Let me hook you up on any 
occasion. Send for my catalog and 
see what services I have to offer 
you. 

Mary's Magic 
PO Box 420473 
Lathrup Village, MI. 48076 
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Certificate of Review Mandatory in Colorado Negligence Suits 

by Bob Williams 


T he Colorado Supreme court has held 
that prisoners must file a “certificate 
of review” under Colorado law when suing a 
licensed professional (LP) for negligence, 
whether or not the LP is a named party, but 
that a failure to file the certificate does not 
require dismissal of claims not based on pro- 
fessional negligence. The court also held that 
individual defendants and the state were not 
immune from liability and that the claim was 
sufficiently stated under §1983 against indi- 
vidual defendants in their personal capacities. 

On September 29, 1991, ArthurNieto, a 
Colorado State prisoner, complained of cold 
and flu symptoms to a nurse at the Delta Cor- 
rectional Facility (DCF). He was treated and 
returned to his cell. On October 2, he again 
complained of these symptoms, this time to 
Marian Norman, a Registered Nurse and the 
facility’s medical coordinator, who continued 
the flu treatment. With worsening symptoms 
and now a puffy eye, Nieto returned to the 
medical clinic but was confronted by Norman 
who threatened disciplinary action if Nieto 
returned again. Nevertheless, on October 6, 
Nieto returned with the additional symptoms 
of night fevers and right-sided headaches and 
told the nurse on duty that he thought he was 
having a stroke. The nurse calleda physician’s 
assistant (PA) to describe Nieto’s “lack of 
symptoms” with the PA then prescribing an 
antibiotic and a decongestant. 

On October 6 Nieto’s cellmate told Mike 
Farrell, a guard on duty, that Nieto’s eye was 
almost swollen shut. The only help Fane 11 
would offer is to state that Nieto should put a 
hot compress on the eye. Bedridden with diz- 
ziness and weakness, Nieto was found 
unconscious in his cell on October 9. He was 
incontinent and his right eye bulged from its 
socket, discharging green pus. After being 
taken to the local county hospital and diag- 
nosed with a severe sinus infection, he was 
transferred to a larger hospital where he un- 
derwent three brain surgeries, two sinus 
surgeries, and one eye surgery. The untreated 
sinus infection had spread to his right eye and 
to the base and right frontal lobe of his brain. 
As a result, Nieto suffered a stroke and perma- 
nent left-side paralysis. 

In October of 1993, Nieto filed a suit in 
state court alleging both civil rights violations 
under § 1 983 and state negligence claims (nurs- 
ing malpractice). The state court first dismissed 
the § 1983 claims reasoning that “none of the 
defendants are 'persons’ under §1983" since 


defendant Farrell was a DOC guard and thus 
a peace officer subject to a special one-year 
statute of limitations, and that Nieto failed to 
allege acts performed outside defendant 
Farrell’s andNorman’s official capacity. 

Next, the state moved to compel Nieto to 
file a certificate of review or to dismiss the 
complaint. [Under Colorado law, C.R.S. 
§ 13-20-602, a “certificate of review” (expert 
affidavit) must be filed within 60 days of filing 
a complaint naming an LP or, in its current 
version, naming a company or firm that em- 
ploys an LP even if the LP is not a party to the 
action. The purpose of the certificate “is to 
demonstrate that the plaintiff has consulted a 
person who has expertise and that such per- 
son has concluded that the plaintiff s claim is 
meritorious.”] The trial court dismissed the 
nursing malpractice claim based on Nieto’s 
failure to file the certificate of review. The state 
then moved for summary judgment which the 
court denied based on its finding that the state 
can still be held liable on the theory of respon- 
deat superior. 

The case then proceeded to trial with a 
jury verdict finding the state 80% at fault and 
Nieto 20% at fault. Damages totaling 51.8 mil- 
lion were awarded to Nieto but reduced to 
$150,000 by the trial court pursuant to 
Colorado’s limitation on judgments law. 

The Court of Appeals held that denial of 
summary judgment against tire state was 
proper since a certificate of review was not 
required to proceed solely against the state. 
The court also held that refusing to dismiss 
based on Government Immunity was proper 
since the operation of a prison includes basic 
medical care. It further held that “the state [can] 
be held liable under respondeat superior for 
all damages resulting from the negligence of 
[its] employees.” 

To sort this out, the Colorado Supreme 
Court granted certiorari to decide three main 
issues: (1) wasNieto required to file a certifi- 
cate of review in order to proceed against state 
defendants in a negligence claim; (2) were the 
state defendants immune from liability; and 
(3) were tlie § 1983 claims improperly dismissed 
against individual defendants. 

Certificate of Review. After presenting 
the canons of statutory construction and find- 
ing the certificate of review language 
ambiguous, he court analyzed boh he legis- 
lative history and intent behind C.R.S. 
§ 13-20-602. The court found hat he statute 
was enacted to curtail he rising number of 


frivolous lawsuits based on professional neg- 
ligence, reduce time and costs in defending 
such suits, and put defendants on notice of 
he development of he theory of he case. 
The statute, herefore, required a certificate of 
review for claims based on professional negli- 
gence regardless of whether he LP was named 
as a party. [Note hat this was codified into he 
statute in 1998.] 

Government Immunity Act. Turning to 
he issue of immunity, he court rejected he 
State’s argument that it’s immune from liability 
because heir public employees are person- 
ally immune from liability or because he 
medical services were not rendered in he 
course of he operation of a prison. The court 
held hat he actions of he state and personal 
defendants were committed in he course of 
operating a prison and hus neiher he state 
nor its employees were entitled to immunity. 

Section 1983 Claims. Finally, he state 
argued hat Nieto’s §1983 claims should re- 
main barred because defendants Farrell and 
Norman were sued in heir official capacities 
and Nieto never attempted to amend he com- 
plaint. The court held hat even hough Nieto 
alleged he defendants acted “not as individu- 
als ... but under he authority of heir office and 
employees of [CDOC],” hat he defendants 
were actually sued in heir individual capaci- 
ties. The Court reasoned that since state 
officials may be sued in heir individual ca- 
pacities for damages under §1983, Hafer v. 
Melo, 1 12 S.Q. 358 (1991), and official-capacity 
damages suits are treated as suits against he 
entity, Kentucky’ v. Graham, 105 S.Ct. 3099 
(1985), hat Nieto’s suit must be read as an 
individual capacity suit. Furthermore, he state 
affirmatively denied personal liability wihout 
raising the issue of personal capacity before 
he trial court. 

After reaching heir decision on hese 
three issues, he court remanded he case wih 
instructions hat it vacate he $ 1 .8 million dol- 
lar damage award since it contained an 
unknown amount for he negligence of nurses 
and other employees of he CDOC, now hat 
the state is no longer liable for professional 
negligence by Nieto’ s failure to file a certificate 
of review. The court did, however, reinstate 
Nieto’s § 1 983 claims but limited state negli- 
gence liability to employees who are not 
licensed professionals. 

It is important to note that anyone 
filing a pro se complaint must be careful to 
correctly identify the proper defendants 
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Cert, of Review (continued) 

in their proper capacities. Prisoners ev- 
erywhere should check the law in their 
state for expert affidavits like Colorado’s 
Certificate of Review. In the late 1980’s 
states began enacting statutes requiring 
expert affidavits for negligence claims. For 
example, Georgia’s Ga.Code Ann. 
§9-1 1-9. 1(a) (1987). This case drew sev- 
eral amicus briefs on the Certificate of 
Review issue from professional organiza- 
tions including the American Consulting 
Engineers Council of Colorado, the Colo- 
rado Chapter of the American Institute of 
Architects, the Colorado Medical Soci- 
ety, and the Colorado Defense Lawyers 
Association. See: State v. Nieto, 993 P.2d 
493 Ccib .2000). ■ 

Build New 
Prisons 
or Support 

PLN? 

S end a donation to PLN? Or help 
Uncle Sam build a new prison? 
Hmmmm... tough choice. 

P LN is a 501(c)(3) non-profit cor- 
poration. If you pay federal in- 
come taxes, and itemize deductions, your 
donation to PLN will not only reduce your 
federal tax liability, but will help support 
our continued publication. 

T he $18, $25, and $60 amounts 
paid for 1-year subscriptions 
cover less than one-half of PLN's operat- 
ing expenses. The bulk of the remainder 
comes from individuals who send addi- 
tional donations. 

A sk your employer if they offer 
Hatching donations to regis- 
tered 501(c)(3) non-profits. If they do, you 
can DOUBLE the impact of your contri- 
bution to PLN simply by filling out the 
proper form where you work. PLN's Fed- 
eral Employee Identification Number 
(FEIN) is 94-314341 1 (this is the number 
by which the IRS recognizes PLN). 


DC District Court Denies Guards 
Summary Judgment Retaliation Case 


A federal district court in the Dis- 
rict of Columbia has denied prison 
guards’ motion for summary judgment and 
set for trial a civil rights suit alleging that guards 
retaliated against prisoners who complained 
of a guard’ s repeated unsolicited sexual propo- 
sitions. 

Frede Garcia, Lawrence Caldwell, and 
Antonio Tirado are District of Columbia De- 
partment of Corrections (DOC) prisoners at 
Lorton, Virginia Medium Security Facility 
(MSF). Garcia filed a civil rights action under 
42 U.S.C. § 1983 alleging retaliation fortheir 
filing a grievance against Corporal Rosamaria 

Chapa. — — - 

Garcia alleged that Chapa repeatedly 
called him out from his cell at Unit 2-Down to 
the Officer’s Desk in the middle of the night 
and made unsolicited sexual propositions 
which he refused. After the first refusal, Chapa 
wrote Garcia a disciplinary case and contin- 
ued the nightly propositions. Caldwell, 
Garcia’s cellie, and Tirado helped Garcia file a 
fonnal grievance after informal complaints to 
Chapa’s superior failed to produce relief. 

After they filed the grievance, plaintiffs 
allege they were singled out for“special treat- 
ment” by being given multiple groundless 
disciplinary cases, having property confis- 
cated without reason, and being subjected to 
unusually thorough and destructive shake 
downs. Plaintiffs are scheduled for parole 
within the next year and fear tire retaliatory 
conduct endangers their chances for release. 

A committee of prison guards investi- 
gated Garcia’s complaints and found “no 
probable cause of sexual misconduct by Cor- 
poral Chappa.” However, the committee 
refused to call two of Garcia’s witnesses and, 
he alleges, was racially biased against him. 

Defendants moved to dismiss or for sum- 
mary judgment alleging plaintiffs did not 
present clear and convincing evidence of re- 
taliatory motive or injury and asserting 
qualified immunity. The court held that, to 
state a claim for retaliation, the plaintiffs ‘ ‘must 
allege: (1) that they were engaged in activity 
protected by the First Amendment, (2) that 
prison officials impermissibly infringed on 
their right to engage in protected activity, and 
(3 ) that the alleged retaliation did not advance 
legitimate goals of the prison or was not tai- 
lored narrowly enough to achieve such goals.” 
In this case, plaintiffs either filed grievances 
or assisted in the filing of grievances against 


officials. Because, under 42 U.S.C. § 1 997e(a) 
filing grievances is a prerequisite to filing a 
civil rights suit, such activity is protected by 
the First Amendment. Plaintiffs allege that, 
after they filed the grievances against Chapa, 
she began writing fraudulent disciplinary re- 
ports against them. Prior to this “Garcia and 
Caldwell had never received a disciplinary re- 
port from any DOC staff member” and ‘Tirado 
had not received one in several years.” 

Plaintiffs had included Chapa’s superior, 
Lt. Harvey, as a defendant. Defendants as- 
serted that the claims against Harvey must be 
dismissed because the theory of a superior 
being liable for tire conduct of his subordi- 
nate is not recognized in federal civil rights 
actions. However, the court ruled that Harvey 
was named as a defendant because of his 
own, personal-retaliatory conduct. 

The court held that, under the facts al- 
leged by plaintiffs, no reasonable person in 
defendants’ positions could have believed 
their actions to be lawful. Any reasonable 
guard would know that trying to force un- 
wanted and prohibited sexual acts on a 
prisoner and retaliating for filing grievances 
violated the prisoner’s rights. Plaintiffs also 
alleged racial motivation in their unequal treat- 
ment compared to other prisoners. Defendants 
were not entitled to qualified immunity be- 
cause all of these actions were clearly 
prohibited by decisions of the Supreme Court 
and D.C. Circuit. Therefore, plaintiffs stated a 
claim for retaliation in violation of the First 
Amendment. 

Plaintiffs alleged the fraudulent disciplin- 
ary reports hinder their chances at being 
granted parole. At the time of the complaint, 
all plaintiffs were scheduled for parole hear- 
ings within twelve months. However, the court 
held that neither the Constitution nor D.C. 
law creates a liberty interest in parole. There- 
fore, plaintiffs Fifth Amendment claims 
regarding their parole interests must be dis- 
missed. 

Likewise, the court held plaintiffs failed 
to show that any of the prison officials’ acts 
resulted in the denial of “the minimum civi- 
lized measures oflife’s necessities.” Therefore, 
their Eighth Amendment claim of cruel and 
unusual punishment was also dismissed. 

This was not a ruling on the merits of the 
retaliation claims so the case was set for trial 
on those claims. See: Garcia v. District of Co- 
lumbia, 56 F.Supp.2d 1 (D.D.C. 1998) ■ 
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No Immunity For Ignoring Prisoner 
Work Restrictions 

by Ronald Young 


A federal district court for the East- 

/\xrn district of New York held 
that a prisoner’s allegations that he was 
required to perform sanitation duties de- 
spite a doctor’s orders to the contrary 
were sufficient to state an Eighth Amend- 
ment claim. The court also held that 
prison officials were not entitled to quali- 
fied immunity. 

Carter Howard, a New Y ork state pris- 
oner, brought a 42 U.S.C. § 1983 civil 
rights action alleging that prison officials 
who required him to work beyond his 
physical capabilities violated his First, 
Eighth, and Fourteenth Amendment 
rights. Howard sought damages and in- 
junctive relief. The defendant prison 
employee’s Superintendent Frank Headly, 
prison guard Daniel Crum, and Program 
Committee Senior Chair Kay Fiegl-Bock, 
moved pursuant to Rule 12 (b)(6) Fed. 
Rules Civ. Proc. to dismiss the complaint 
for failure to state a claim, and on quali- 
fied immunity grounds. The court denied 
the defendants’ motion. 

In 1997, Howard suffered back inju- 
ries while he was incarcerated at the 
Arthurkill Correctional Facility on Staten 
Island. According to his doctor, Howard’s 
resulting back condition prevented him 
from doing strenuous work. In January 
1998, Howard was assigned by the pro- 
gram committee, of which Fiegl-Bock was 
chair, to serve as a sanitation worker. 

Howard told Fiegl-Bock of his medi- 
cal condition, and she advised him that 
she would change his job if he provided 
the committe with medical documenta- 
tion. Howard began his assignment, 
which was supervised by guard Crum. 
The following day Howard provided 
Crum with a doctor’s note indicating that 
Howard had a medical restriction which 
limited him to performing light-duty 
tasks. 

Despite the doctor’s orders, 
Fiegl-Bock and Crum still required 
Howard to perform the strenuous work 
tasks every day in pain and agony. 
Howard injured his neck, right hand and 
left shoulder, and reinjured his back sev- 
eral weeks later. Howard’s doctor then 
issued “no-work” medical restrictions for 
Howard. 


The two defendants, Crum and 
Fiegl-Bock, still forced Howard to work 
contrary to doctor’s orders. Crum told 
Howard he was faking. When Howard 
missed several days of work, Crum 
charged him with misbehavior reports. 
Many of the reports were dismissed, but 
after Howard filed a complaint with the 
DOC Inspector General about his work 
assignment, Crum and Fiegl-Bock retali- 
ated by issuing Howard another 
misbehavior report. Howard also alleged 
that Superintendent Headly was put on 
notice of these illegal acts but failed to 
remedy the situation. 

The court found that Howard satis- 
fied the objective component of an Eighth 
Amendment deliberate indifference claim 
by alleging that prison officials exposed 
him to a serious risk of serious injury by 
assigning him to sanitation duty. It was 
also found that the defendants had prior 
knowledge of Howard’s condition and 
the aggravating circumstances pre- 
sented by his job assignment. This 
satisfied the necessary subjective com- 
ponent of a deliberate indifference claim. 

The state argued that the defen- 
dants were entitled to qualified immunity. 
“Qualified immunity shields officials from 
liability for civil damages insofar as their 
conduct does not violate clearly estab- 
lished statutory or constitutional rights 
of which a reasonable person would have 
known.” See: Connell v. Signoracci, 153 
F.3d 74 (2nd Cir. 1998). “Even where a 
right is clearly established, an official is 
entitled to qualified immunity neverthe- 
less if it was objectively reasonable for 
the public official to believe that his acts 
did not violate that right.” 

The court could not find, however, 
how the defendants’ actions were objec- 
tively reasonable in light of the repeated, 
explicit notice Howard allegedly provided 
to them regarding his medical inability to 
perform his sanitation duties. Accord- 
ingly, the court did find that the 
defendants are not entitled to qualified 
immunity at this stage of the proceed- 
ings. 

See: Howard v. Headly, 72 F.Supp.2d 1 1 8 
(EDNY 1999). H 
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NY Prisoners Have Liberty Interest In 
Work Release 

by Ronald Young 


A federal district court for the 

r\ Eastern District of New Y ork held 
that the failure of the state to provide a pris- 
oner with 24 hour’s notice of a hearing 
concerning removal from a work release pro- 
gram violated due process. The court also 
held that a letter justifying the removal solely 
on the basis of a parole hold did not comport 
with the due process requirement for a state- 
ment of reasons. In so holding, the court 
granted summary judgement to the prisoner 
on the issue of a procedural due process vio- 
lation. In then first ruling the court granting 
the plaintiff summaryjudgment, holding his 
due process rights were violated when he 
was summarily removed from work release. 

Michael Quartararo, a New York state 
prisoner, broughta42U.S.C. § 1983 civil ac- 
tion against the New York State Department 
of Correctional Services (DOCS) officers, pa- 
role officers, and current and past district 
attorneys and prosecuting attorneys. 
Quartararo argued in his cross-motion to the 
State Defendants’ motion for summary j udge- 
ment that his procedural due process rights 
were violated by his summary removal from 
the Temporary WorkRelease Program, with- 
out having received, among other things, 
adequate advance notice of the February 12, 
1 992 T emporary Release Committee hearing 
and a meaningful statement of reasons for 
Iris removal. 

The court held that a prisoner in New 
York state has a protected liberty interest in 
continuing in a work release program. See: 
Kim v. Hurston, 182F.3d 1 13 (2ndCir. 1999). 
This liberty interest has been clearly estab- 
lished law in New York since at least 1978, 
when the 2nd circuit issued its decision in 
Tracy v. &/«»wck,572F2d393 (2ndCir. 1978). 
The minimal procedural due process require- 
ments of notice and reasons for terminating a 
protected liberty interest have long been es- 
tablished. See: Wolffv. McDonnell, 418U.S. 
539, 94 S.Q. 2963 ( 1 97 4); Morrissey v. Brewer, 
408 U.S. 471,92 S.Ct 2593 (1972). 

The court stated that “it is clear that the 
due process notice requirement mandates that 
notice of the charges or reason for the hear- 
ing be written, and that such notice be 
provided to the [prisoner] at least twenty-four 
hours in advance of a hearing.” Additionally, 
the due process statement of reasons de- 
mands that the decision-makers provide a 


written statement as to the evidence relied on 
and reasons for tire action taken. 

In relation to the Statement of reasons 
requirement, and relevant to Quartararo ’s situ- 
ation, the court concluded that procedural due 
process requires a statement of the actual 
ground, and if an initial ground is changed, 
tire person deprived of the liberty is entitled to 
know the new ground. Thus, an individual 
who has been deprived of a protectable lib- 
erty interest is entitled to a complete and 
accurate statement of all the evidence consid- 
ered by tire decisionmakers, and all the reasons 
for the tennination of the interest. 

The court found that the State Defen- 
dants failed to provide Quartararo with the 
constitutionally required twenty-four hour 
written notice of the TRC hearing. “This lack 
of notice, standing alone, violated the due 
process clause of the Fourteenth Amend- 
ment.” Therefore, summary judgement was 
granted to Quartararo on this claim. 

A letter that the State Defendants 
said constituted a statement of reasons 
for the removal was held by the court as 
failing to meet ‘the constitutional require- 
ment of a written statement as to the 
evidence relied on and the reasons for 
Quartararo’s removal from the work re- 
lease program. The letter stated only that 
Quartararo was removed because his con- 
tinued participation was not in the best 
interest of the community in light of his 
twenty-four month parole hold. 

The State Defendants, however, admit- 
ted that at the time, in 1 992 , the mere fact that 
a prisoner had a parole hold was not, by itself, 
sufficient to remove him from the Temporary 
Work Release Program. The court further 
found that the letter also failed to provide a 
statement of the evidence relied on by the 
TRC in making its decision. Therefore, the 
court found that a constitutional violation oc- 
curred and summary judgement was properly 
granted to Quartararo on the procedural due 
process claim. See: Quartararo v. Catterson, 
73 F.Supp.2d270(EDNY 1999). 

In a separate ruking, the court granted 
Quartsararo summary j udgment holding that 
his due process rights were violated by the 
defendants when he was removed from work 
release. The court held that the only issue 
remaining was that of damages and sched- 
uled a trial on that matter, see: Quartararo v. 
Hoy, 1 13 F. Supp.2d 405 (ED NY 2000). ■ 
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Cursory Medical 
Treatment Cruel and 
Unusual 

T he U.S. court of appeals for the 
Eleventh Circuit held that a fail- 
ure to diagnose a prisoner’s colon cancer 
may have been extremely negligent, but 
it did not rise to the level of deliberate 
indifference. However, a factual dispute 
precluded summaryjudgment on the ad- 
equacy of treatment, and the district 
court’s judgment was reversed in part. 

On August 4, 1996, Thomas Elmore 
was incarcerated in the Okaloosa 
(Florida) county jail. For approximately 
five months prior to his confinement, he 
had experienced burning abdominal pain. 
This condition was noted in the jail’s ini- 
tial medical evaluation, which was 
approved by head nurse Sharon Wagner. 

From the outset, Elmore experienced 
“severe abdominal pain, vomiting, and 
nausea,” and the jail nurses were aware 
of Elmore’s condition. On August 10th, 
Elmore was placed on a liquid diet and 
issued Pepto-Bismol. Nurse Wagner, and 
tlie jail’s sole physician, Dr. Michael Foley, 
were apprised of Elmore’s situation. 

In the early morning hours of Sep- 
tember 1st, nurse Wagner was contacted 
at home and informed that Elmore was 
vomiting and in severe pain. Later in the 
day, Dr. Foley was notified and he pre- 
scribed more liquid diet, Pepto-Bismol, 
and Tylenol for pain. 

Not until September 3rd did Dr. Foley 
examine Elmore for the first time, and his 
notes indicate that Elmore had “some re- 
ally severe acute pain,” which prompted 
Foley to order blood work, urinalysis and 
a prescription for Bentyl, an anti-gas medi- 
cation. He also requested Elmore’s 
records from a VA hospital. Although the 
Bentyl provided some initial relief, 
Elmore’s condition worsened once the 
Bentyl ran out. 

Over the next five months, Elmore 
was in constant pain. His numerous “re- 
quest forms” complained of severe pain, 
and literally begged Dr. Foley for help, 
but many of the forms “were apparently 
lost or not acted upon.” Although Foley 
examined Elmore three times during this 
period, his treatment was superficial. 
Nothing was prescribed for pain. 

By the end of January, Elmore had 
lost 1 5 pounds and was in constant pain. 
He even told his daughter he felt like he 
was “dying.”— After nrs daughter 
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Cursory Treatment (cont) 

contacted county officials, Dr. Foley treated 
him more aggressively. On Februaiy 5 th, a CT 
scan and x-rays were ordered, which revealed 
“an intestinal obstruction.” 

On February 10th, Elmore was 
hosptialized and finally provided Demerol 
for pain. The following day he was re- 
leased by the jail, and discharged from 
the hospital the day after. A few days 
later, a VA hospital diagnosed his termi- 
nal colon cancer. 

In June 1 997, Elmore filed a civil rights 
action against the county, Dr. Foley, and 
nurse Wagner. Fifteen months later, the 
district court granted summary judgment 
for the defendants on the theory that 
Elmore had failed to establish deliberate 
indifference. The court also determined 
that Foley and Wagner were entitled to 
qualified immunity. 

Typically; the defendants argued that 
they did treat Elmore, and his complaint was 
merely a disagreement with them over the type 
of treatment he received. Therefore, they were 
not deliberately indifferent. However, the ap- 
peals court recognized that even when medical 
care is “ultimately provided,” a delay, “even 
for a period of hours,” may constitute deliber- 
ate indifference. 

The appeals court rejected Foley’s argu- 
ment “that he did not know Elmore faced a 
substantial risk of harm.” The court found 
“there was sufficient evidence to permit ajuiy 
to conclude that Dr. Foley and nurse Wagner 
were deliberately indifferent to Elmore ’ s medi- 
cal need for further diagnosis of and treatment 
for the severe pain he was experiencing.” 

The court noted that the deliberate 
infliction of pain “does not become un- 
important and unactionable ... simply 
because the pain produced is only mo- 
mentary.” Insofar as Elmore’s pain was 
concerned, “a jury could find that the 
medication provided to Elmore was so 
cursory as to amount to no care at all.” 
The summary judgment in favor of Foley 
and Wagner was reversed. 

The court rejected any entitlement 
to qualified immunity for Dr. Foley and 
nurse Wagner, but affirmed the summary 
judgment in favor of the county because 
Elmore failed to show that “a county 
policy or custom was the ‘moving force’ 
that cause” Elmore’s injuries. The case 
was remanded for further proceedings. 
See: McElligott v. Foley, 182 F. 3d 1248 
(1 ltliCir. 1 999) ■ 
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Seventh Circuit Rejects ETS Claim 


T he U.S. court of appeals for the 
Seventh Circuit held that a pre- 
trial detainee’s injuries from exposure to 
environmental tobacco smoke (ETS) were 
not sufficiently serious to support a due 
process claim, and that he could not re- 
cover for future injuries absent some 
showing of an increased risk of develop- 
ing future injuries attributable to the ETS 
exposure. 

In January 1990, Ellis Henderson 
began a 4-1/2 year stint as a detainee in 
the Cook County (Chicago) jail. Although 
“Henderson was housed in or had ac- 
cess to a non-smoking tier,” he claimed 
the policy was rarely enforced, routinely 
violated, and that he was constantly “ex- 
posed to excessive levels of [ETS] 
throughout his detention.” 

Henderson further alleged that he 
was forced to cell with smokers, and 
"continuous exposure to excessive lev- 
els of [ETS] caused him to experience 
difficulty in breathing, chest pains, dizzi- 
ness, drowsiness, sinus problems, 
burning sensations in his throat and 
headaches.” According to Henderson, 
the long-term exposure to this carcino- 
genic brew placed him in substantial risk 
of significant future health problems. 

A “serious injury or medical 
need” is “one that has been 
diagnosed by a physician as 
mandating treatment or one 
thatis so obvious that even a 
lay person would easily 
recognized the necessity for a 
doctor’s attention.” 


Sometime in 1994, Henderson filed a 
pro se civil rights action against the Cook 
County sheriff and the jail’s executive 
director. From the opinion, it is unclear 
whether the suit was filed before or after 
Henderson was transferred to the state 
prison in June, but he sued for monetary 
damages, a declaratory judgment, and in- 
junctive relief. The prospective relief was 
rendered moot by the transfer. 

Initially, the defendants filed a mo- 
tion to dismiss, which the district court 
granted in part on the theory that 
Henderson’s “current ailments... were too 
minor to create a valid constitutional 
claim.” Under Helling v. McKinney, 509 
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U.S. 25 (1993), however, the court found 
Henderson’s “prolonged involuntary ex- 
posure to excessive levels” of ETS “posed 
an unreasonable risk of serious damage 
to his future health,” and was therefore 
actionable. 

After appointing counsel, and allow- 
ing “limited” discovery, the district court 
granted the defendants’ third motion for 
summary judgment, concluding that 
Henderson could not prove that he “suf- 
fered an increased compensable risk of 
future serious health problems” attribut- 
able to the defendants. On appeal, 
Henderson challenged both the dismissal 
of his present injury claim, and the sum- 
mary judgment on his possible future 
injuries. 

In an extensive opinion, the appeals 
court analyzed each claim separately. Be- 
ginning with the present injury allegation, 
the court characterized a “serious injury 
or medical need” as “one that has been 
diagnosed by a physician as mandating 
treatment or one that is so obvious that 
even a lay person would easily recog- 
nized the necessity for a doctor’s 
attention.” Since there was no evidence 
of a physician’s diagnosis, the court con- 
cluded Henderson’s injuries were 
“relatively minor,” and dismissal was af- 
firmed. 

The court analyzed Henderson’s fu- 
ture injury claim under Helling. This 
required a showing of delibere indiffer- 
ence on the part of the defendants of an 
exposure “to levels of ETS that posed an 
unreasonable risk of serious damage to 
his future health.” This could be accom- 
plished by “scientific and statistical” 
evidence of “the seriousness Of the po- 
tential harm and the likelihood that such 
injury” will actually occur, but must also 
include a showing that the risk exceeds 
“one that today’s society chooses to tol- 
erate.” 

Applying Illinois tort law principles 
to Henderson’s future injury claim, the 
court determined he could not prove that 
his exposure to ETS would “more prob- 
ably than not” have led “to some serious 
medical malady in the future.” Under this 
standard, the court concluded that 
Henderson’s claim was “too attenuated 
and speculative” to support a monetary 
award for future injuries. The summary 
judgment was affirmed. See: Henderson 
v. Sheahan, 196 F.3d 839 (7th Cir. 1999) ■ 
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Routledge Press, 297 pages. $16.00 [ 

Detailed expose on the widespread practice of 
using American prisoners in medical and mili- 
tary experiments and of testing cosmetics, 
drugs and chemicals on prisoners. The experi- 
ments took place until the mid 1970’s. 


Twice the Work of Free Labor: The Political Qty 
Economy of Convict Labor in the New South, 

by Alex Lichtenstein; Verso, 264 pages. 

$19.00 

History of prison slave labor in industrializing 
the post civil war Southern economy. Explains 
how prison slavery was an integral part of the 
American economy in the post civil war era. 

Puts today’s prison slave labor practices into 
context. 



The Rich Get Richer and the Poor Get Prison: Qty 

Ideology, Class and Criminal Justice, by Jef- 
frey Reiman; Allyn & Bacon, 226 pages. 

$27.25 

The best book providing a Marxist, class based 
analysis of the criminal justice system. Factual 
details on how corporate criminality and crime 
by the rich is rewarded while the poor bear the 
brunt of imprisonment. If you read no other 
book on the criminal justice system, read tlvis 
one. 



No Equal Justice: Race and Class in the Ameri- 
can Criminal Justice System, by David Cole; The 

New Press, 224 pages, Hardback. $25.00 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and 
class inequality, effectively creating a two tiered 
system of justice at all levels. Describes how the 
supreme court has hypocritically endorsed this 
system and ensured it continues. Extensive case 
citations and legal analysis. 

Prison Madness, by Terry Kupers; Jossey Bass, 245 

pages, Hardback, $25.00 

Renowned psychiatrist writes about the devastat- 
ing mental health crisis in American prisons and 
jails. Covers all aspects of mental illness, prison 
rape, racism, negative effects of long term isola- 
tion in control units and much more. 
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PerpetuatingCrime,ConsolidatingPower: The race Qty 
and Class Logic of Mass Incarceration. An Inter- I 1 

view with Paul Wright. Interview by Arthur I I 

Stamoulis; Common Courage Press, 12 pages. 

$6.00 printcopy; 

$10.00 casette 

PLN editor discusses racism, class struggle, brutal- 
ity, AIDS, political prisoners and censorship as 
essential elements of the criminal justice system. 
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FINALLY!! INMATE CALL COSTS CUT! 


AS FEATURED ONKLAS CHANNEL 8 NEWS - LAS VEGAS 



PRIVATE LINES has pioneered a new concept to bring down the cost of 
inmate telephone calls. 


This service allows inmates (and Half-Way House/Restitution Center 
residents) to make long distance calls from any prison (or Half-Way 
House) in the U.S. at drastically reduced rates AS LOW AS 8$ PER 
MINUTE ANYTIME/ANYWHERE! 

By using PLI’s services, inmates, their families, friends and attorneys 
can save up to 70%. 


Law Firms, Media Groups, Legal Aid Clinics & Prison Advocacy 
Organizations are signing up with PLI for lower rates. 



Enroll today in our “ 20-20 Plan” and get one hour FREE long distance 
every month for a whole year! 


For more information on our services or to sign up on line, go to: 
www.privatelinesinc.com, or call toll free 24 hours a day/7 days a week: 
1-866-DIAL-PLI (342-5754). 

International Service Also Available! 
Absolutely NO Processing or Application Fees! 



' """" * 
507-B Casazza Drive 
Reno, Nevada 89502 
Offices 775=329=7100 
Fax: 775-329-7200 
Toll Free: 1-866-342-5754 
E-Mail: 

info@privatelinesinc.com 
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Bag’m, Tag’m and Bury’m; 

Wisconsin Prisoners Dying for Health Care 


f7he Milwaukee Journal Sentinel 
(mw.jscnline.am) ptblishedan irrves- 
ticpti\e series titled: ‘Wisconsin’s Death 
Penalty, " by Mary Zahn and Jessica 
McBride, October 22-24, 2000. Wiscon- 
sin doesn’t ha^e capital pjvshrent, but 
tfie Journal sentinel repealed the routine 
“execution" of state prisoners by a De- 
partment of Corrections health care 
system, vbich seemingly places little 
value on prisoners’ lives. The senes 
sparked public outrage and led to imre- 
cfiate and scbstantive prison health care 


reforms. Rxticrscfthefbllaving article 
are excerpted by permission from 
‘Wisconsin 's Death Penalty”] 
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by Dan Pens 

weeping female prisoner tele- 
hones the Milwaukee Journal 
Sentinel after witnessing a horrible event. 
She describes to reporter Mary Zahn how 
fellow prisoner Michelle Greer collapsed 
and died in the dining hall while literally 
begging for medical attention. 

Please help, she pleads before hang- 
ing up without identifying herself. 

As a result of that one phone call, 
Zahn begins investigating. She files open 
records requests to obtain whatever “of- 
ficial” information she can about the 
incident. And she starts tracking down and 
interviewing witnesses. What she uncov- 
ers is, indeed, horrifying: 

It’s 6:45 a.m. on Feb. 2, 2000, and 
Michelle Greer, 29, is struggling for air. She 
tells Melissa Nobel, a guard assigned to 
the dining hall, that she is having an 
asthma attack. In less than two hours, Greer 
will be dead. Nobel tells her to relax. 

Ten minutes later Greer tells Nobel 
that she’s still having trouble breathing. 
Noble contacts a captain, identified only 
as R. Rogers. 

Captain Rogers arrives and asks Greer 
what’s wrong. Greer is breathing as if she’s 
about to hyperventilate. She says she’s 
having an asthma attack and repeats sev- 
eral times that she needs to go to the Health 
Services Unit (HSU). Greer tells the cap- 
tain that her inhaler isn’t working. The 
captain calls HSU and reaches the charge 
nurse, Todd Graff. 

Captain Rogers and Graff offer con- 
flicting versions of the ensuing 
conversation. The captain’s version is that 
he tells Graff that Greer seems to by 
hyperventilating, is speaking loudly and 


clearly, is not wheezing, and says she is 
having an asthma attack and her inhaler 
isn’t working. Graffs version is similar, 
except he says the captain doesn’t men- 
tion the inhaler. 

In either case Graff doesn’t bother 
to look at Greer’s medical file. He tells the 
captain it doesn’t “seem like an asthma 
attack, since she was speaking clearly and 
loudly.” He tells the captain to tell Greer 
to use her inhaler and rest. 

Told by Rogers that she can’t go to 
HSU and has to walk back to her housing 
unit, Greer stands up and starts to cry and 
loudly says, “My inhaler isn’t doing any 
good and I need to go to HSU.” Rogers 
orders Greer back to her unit and tells her 
that if she isn’t feeling better in an hour to 
tell her unit sergeant to arrange for a medi- 
cal appointment. 

At 7 : 1 0 a.m. Greer arrives in her hous- 
ing unit, goes to the guard’s station and 
leans on the counter for support. Visibly 
upset and crying, she has trouble breath- 
ing. She yells at her unit sergeant, identified 
as B. Pilsner, that she needs to go to HSU. 
Sergeant Pilsner tells Greer to relax, go back 
to her cell and use her inhaler. After Greer 
locks into her cell, Pilsner calls Health Ser- 
vices and talks to nurse Deborah Federer. 

Again, the details of the conversation 
are uncertain. The sergeant’s version is that 
she tells the nurse that Greer is having dif- 
ficulty breathing and is yelling that she 
wants to go to HSU. Federer responds, “If 
she can raise her voice at you, she is obvi- 
ously breathing.” Federer says that there 
is no emergency and that Greer should wait 
until 8:00 a.m. before going to Health Ser- 
vices. 
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Health Care (continued) 

Federer’s version is that the sergeant 
tells her nothing about Greer’s difficul- 
ties with breathing and speaking, and 
remarks that Greer “seems okay.” 

At 7 :45 a.m. Greer is let out of her cell 
and told to walk to HSU. Another pris- 
oner notices that Greer is having difficulty 
walking to the dining hall, which is 325 
feet from the housing unit. Health Ser- 
vices is an additional 575 feet beyond the 
dining hall. Greer staggers as she enters 
the dining hall. 

“Help me. Help me. Someone help 
me,” she gasps, and collapses. Food ser- 
vice workers Tim Tank and William Turner 
find Greer on the floor, breathing hard. 
Greer gasps for air and says she can’t 
breath. Turner tells her to use her inhaler. 
Greer puts it in her mouth, but it sounds 
empty. She then appears to lose con- 
sciousness. 

The food service workers tell a 
nearby prisoner to summon a guard. The 
guard calls Captain Rogers at 7:55 a.m. 
and informs him they need Health Ser- 
vices for Greer, who is having an asthma 
attack. The captain calls HSU and reports 
the situation. Graff leaves immedi ately to 
go to the dining hall but doesn’t take the 
emergency box or oxygen. He says later 
that he wasn’t told that the prisoner in- 
volved in the medical emergency was 
Greer. 

The captain calls for an ambulance, 
takes a mask from an emergency kit in the 
dining hall and starts “rescue breathing.” 
Graff arrives, checks for a pulse, and starts 
chest compressions. Greer has no pulse. 
Graff asks for the emergency bag and oxy- 
gen. HSU is called again. 

A few minutes later, nurse Federer ar- 
rives with the emergency bag but has to 
go back to HSU to get the oxygen, which 
she says she wasn’t told to bring. 

Sometime between 8: 10 and 8:30 a.m. 
the paramedics arrive and ask, “What have 
we got?” When no one answers, a guard 
(identified only as M. Venne) tells a para- 
medic that Greer had an asthma attack. 
Nurse Graff then states, “You don’t know 
that.” 

Then, according to Venne, nurse 
Federer loudly states, “See Todd [Graff], I 
told you not to ignore her this morning.” 
Graff then looks around and says that he 
wants nothing about what happened ear- 
lier in the morning reported because “we 
didn’t know.” 
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At 8:34 a.m. paramedics give up their 
efforts to resuscitate Greer. She is dead. 

An undated memo reviewing the 
events surrounding Greer’s death, writ- 
ten (apparently within days of the 
incident) by James A. Zanon, the prison’s 
security director, concluded that the “re- 
sponse by Taycheedah staff was 
exemplary.” 

The memo, addressed to 
Taycheedah Correctional Institution 
(TCI) warden Kristine Krenke, states that 
the Health Services staff response to 
Greer’s complaints “was not unreason- 
able.” 

“The progression from initial com- 
plaint, to apparent distress, to death was 
not predictable and the response as the 
incident unfolded was commensurate with 
the perceived need,” Zanon wrote. 

The Journal Sentinel broke the 
story on February 15, 2000 almost two 
weeks after Michelle Greer died. The pub- 
licity catapulted what otherwise might 
have been just another “routine inmate 
death” into a minor sensation. 

The DOC formed an ad hoc commit- 
tee to investigate the incident, and 
suspended the two nurses, Graff and 
Federer. The state Assembly’s Correc- 
tions and Courts Committee scheduled 
hearings to look into the matter. 

“They (prison staff) completely 
missed the boat,” said state representa- 
tive G. Spencer Coggs during the 
Assembly hearings. “They didn’t do what 
state protocols say they should do. It 
makes you wonder if this is an isolated 
incident.” 

It made the Journal Sentinel won- 
der, too. The paper assigned Zahn and 
reporter Jessica McBride to find out. The 
two women spent the next eight months 
investigating virtually every prisoner 
death since 1994, along with a number of 
other notable cases dating back to the 
early 1990’s. They obtained thousands 
of pages of police, coroner, and DOC 
records. In all, they reviewed 123 deaths 
of prisoners from 14 prisons in 1 1 coun- 
ties. 

What their investigation reveals is a 
dysfunctional prison health care system 
in which gravely ill prisoners, often while 
literally begging for medical treatment, are 
ignored — and sometimes even disci- 
plined for being “aggressive” or 
“disruptive.” 

At least six doctors (and an unknown 
number of nurses) presently employed, 
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or employed in the last few years, by the 
Wisconsin DOC have had their licenses 
limited or suspended by the state Medi- 
cal Examining Board. 

Police and coroner investigations 
into prisoner deaths often are cursory or 
non-existent, and record keeping is slip- 
shod. County district attorneys rarely 
investigate prisoner deaths that are clas- 
sified as having resulted from “natural 
causes.” Not even the most egregious 
cases of prison health care abuse or ne- 
glect are criminally investigated by local 
DA’s, even though in Wisconsin it is a 
class E felony for “any person in charge 
of or employed in a penal or correctional 
institution or other place of confinement 
who abuses, neglects, or ill treats any 
person confined in or a resident of any 
such institution or place or who know- 
ingly permits any person to do so.” 

DOC officials refuse to release their 
internal “final mortality review” reports 
on the deaths of prisoners, even to the 
prisoners’ family members. In some cases, 
the Journal Sentinel was able to obtain 
these reports from family members who 
had sued the DOC. In a few other cases, 
mortality reports were “leaked” to the 
newspaper. But for the most part, the Jour- 
nal Sentinel relied on DOC “incident 
reports” obtained through open records 
requests to help them reconstruct a pic- 
ture of the kind of nightmarish hell some 
prisoners experienced in their final days. 
The death of Charles Jordon is a particu- 
larly illuminating case. 

Fighting for His Life 

The countdown toward Charles 
Jordan’s death started at 1 :40 p.m. on Sep- 
tember 25, 1999. Jordan’s diseased heart 
was clogged and hemorrhaging. He had 
131 minutes to live. 

Borderline retarded and schizo- 
phrenic, Jordan had been hospitalized four 
times for mental illness. He was impris- 
oned in 1992 for shooting a security guard 
during a drugstore robbery. 

For two days, the 47-year-old Colum- 
bia Correctional Institution prisoner had 
been in pain. Jordan’s chest, arm and back 
hurt so badly that he couldn’t lie down. 
He clutched his chest and pounded furi- 
ously on the door of his cell, trying to 
attract attention. Finally, CCI guard Garth 
Anacker and Sgt. Judy DelFrate arrived 
at cell 6 to see what the ruckus was about. 
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Jordan was unable to stand up 
straight, his gestures were exaggerated, 
and his breathing was labored. Anacker 
and DelFrate told Jordan to calm down, 
and then contacted prison nurse Barb 
Anderson. 

The guards later said that nurse 
Anderson told them to give Jordan some 
milk of magnesia and check on him in 30 
minutes. Anderson later said that she did 
not direct any medication to be given; to 
do so without an order from a doctor 
would have been against the rules. In any 
case, the guards gave the laxative to Jor- 
dan. — 

Five minutes later, Anacker and 
DelFrate looked in on Jordan again. His 
condition appeared to be deteriorating. 
They contacted nurse Anderson again 
and asked if they could bring Jordan to 
the HSU. On the way to Health Services, 
Jordan collapsed. The guards put him in 
a wheelchair. 

When he arrived at the infirmary, Jor- 
dan had slumped down in the wheelchair. 
Anacker and another guard helped him 
onto an examination table, and Anderson 
took his vital signs. 

Jordan was struggling, rolling from 
side to side, sitting up and then lying 
down. He had chest pain, he said, and 
back pain and leg pain. 

“You’re not helping me,” Jordan said, 
asking to be taken to the hospital. 

Other guards went in and out of the 
room. Some thought Jordan was strug- 
gling because of pain; others thought he 
was being “uncooperative.” 

“Nurse Anderson began applying 
electrodes to perform an ECG (electrocar- 
diogram),” Anacker later wrote. “As nurse 
Anderson applied the wires to the elec- 
trodes, inmate Jordan became slightly 
resistant and several wires became unat- 
tached. Nurse Anderson put down the 
ECG wiring apparatus, ripped the elec- 
trodes off of inmate Jordan’s chest and 
informed him that because of his resis- 
tance and slight combativeness, that she 
would not perform the ECG and would 
not send him to the hospital for further 
treatment.” 

Anderson gave Jordan aspirin and 
some Maalox and directed the guards to 
take him back to his cell in a wheelchair. 
He still could not walk unassisted. 

A half an hour later, in a nearby cell, 
Richard Ringstad, who is serving time for 
burglary, listened to Jordan. 
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“He comes back to his cell and they 
put him in there and he just keeps knock- 
ing on the cell [door] and he’s kicking 
[the door],” Ringstad said in an interview 
with the Journal Sentinel. 

Ringstad had survived a near-fatal 
medical emergency just three weeks ear- 
lier. He had lain comatose in a medical 
observation cell for hours before being 
taken to a hospital, where he was listed in 
critical condition. Guards had mistakenly 
thought he was just sleeping, according 
to prison medical and incident reports. 

“I’m going through my own episode, 
just getting back from the hospital and all 
that,” Ringstad said. “Then this one 
guard came out and he said [to Jordan], 
‘Quit banging on the door. You’ve just 
got gas, and next time you’re going to 
get a fucking ticket,’ and stuff like that.” 

Jordan, Ringstad said, “was bang- 
ing on the door with his hands and kicking 
it with his feet. He was really in pain. I 
could feel it.” 

And then nothing. Silence. “The 
guards come up and they get the door 
open and walk in and [one of them] said, 
‘I think the SOB died. He’s cold,”’ 
Ringstad recalled. 

Fifteen minutes after he was found 
naked, cold, and without a pulse on the 
floor of his cell, an ambulance arrived and 
Jordan was finally taken to a hospital. He 
was pronounced dead at 4:55 p.m. 

The Journal Sentinel reached nurse 
Anderson at home. She wouldn’t discuss 
the case. However, when asked about 
aborting the electrocardiogram, she said, 
“That’s quite a fabrication.” 

Paul Persson, also a nurse at Colum- 
bia Correctional Institution, represented 
Barbara Anderson on behalf of the 
nurses’ union during a later DOC investi- 
gation. 

“I know that she did pull the leads off 
[Jordan’s chest] and aborted the attempt to 
take an ECG on him,” Persson said. He added, 
“Barb felt security would ridicule her if she 
sent him out to [the] emergency room.” 

Persson told the Journal Sentinel that 
poor communication or tension between 
guards and nurses is often a major factor in 
poor health care decisions. 

“Once I was going to send a guy to the 
hospital, and security was sarcastic. They 
said ‘Paul you’re not going to send anyone 
out today, are you?’ They attempt to control 
health services. They mock us. One nurse, 
they call her ‘Send ’em out Sandy.’ There 
is a dynamic of tension.” 
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Health Care (continued) 

Persson, a former Lutheran minister, 
was the only prison nurse, out of dozens 
interviewed by the Journal Sentinel, who 
was willing to be quoted on the record. 
The newspaper said, however, that 
Persson’s views, for the most part, re- 
flected those of the whole group. 

Wisconsin DOC Secretary Jon 
Litshcer wouldn’t discuss the specifics 
of the Jordan case, or any other individual 
case, citing medical confidentiality. He 
also refused to say whether any prison 
workers had been disciplined in any of 
the death cases investigated by the news- 
paper. 

Litscher said Wisconsin prisoners 
receive “quality care” and that he didn’t 
believe that any prisoners had died in the 
previous six years as a result of improper 
medical care. 

“I am comfortable with the care given 
the offenders,” he added. But Litscher did 
comment specifically about the Jordan 
case in a letter he wrote to a prisoner who 
had complained about the circumstances 
surrounding Jordan’s death. In his March 
14, 2000 reply to the complaining prisoner, 
Litscher wrote that the DOC’s health care 
is “adequate to meet the needs of in- 
mates.” 

“It was also documented that the 
actions taken by staff at CCI in response 
to inmate Jordan were appropriate and 
consistent with the policies and proce- 
dures of the institution,” Litscher added. 

Not Isolated Incidents 

The Journal Sentinel documented 
in detail at least a dozen cases of ques- 
tionable prisoner deaths in addition to 
Greer’s and Jordan’s. 

Take the case of Robert Pawelczyk, 
who died Sept. 29, 1995. Pawelczyk, 70, 
told prison medical workers he had expe- 
rienced three days of intense chest pains. 
Despite his extensive history of heart 
problems, he wasn’t given an ECG or sent 
to an outside hospital. The day before he 
died, Pawelczyk saw a prison doctor who 
decided not to perform an ECG because 
his chest pain was “relieved by belch- 
ing.” Pawelczyk was given medication for 
gas and the doctor said he should be 
seen again if he wasn’t feeling any better. 

The next morning, Pawelczyk com- 
plained of continued chest pains to a 
prison nurse. Still, no ECG was performed. 
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The nurse noted that the prisoner “does 
not appear in acute distress.” Less than 
two hours later Robert Pawelczyk was 
found dead in his cell of a heart attack. 

In addition, there was the case of 
Gerald Dobs, 50, a withdrawn chronic 
schizophrenic. He was so sick with diar — 
rhea June 4, 1 996, that guards reported 
feces all over his segregation cell. A nurse 
sent a bottle of Pepto-Bismol to the seg- 
regation cellblock, but wouldn’t come to 
see him in person. 

Dobs spent the day silently on his 
bed. When the medicine was offered, he 
just looked at the guards and then lay 
back down. The guards took his actions 
as a refusal. 

Health care workers were told that 
Dobs refused two meals that day, which 
was unusual. The guards were told, 
though, that Health Services wouldn’t in- 
tervene until three meals had been 
missed. 

The next morning Dobs didn’t eat 
breakfast. 

He was dead. He had bled to death 
internally. 

Fredell Frazier, an Oshkosh Correc- 
tional Institution prisoner, died April 22, 
1998. Frazier, who was disabled and men- 
tally ill, spent his last weeks in a prison 
hospital ward. The otherwise secret in- 
ternal “final mortality review” of Frazier’s 
death was leaked to the Journal Senti- 
nel. It reveals that Frazier’s health rapidly 
deteriorated over a week with almost no 
medical intervention. 

Dehydrated and disoriented, with a 
weight loss of 13 pounds, Frazier, 67, was 
barely eating or drinking for days leading 
up to his death. Joseph G. Smith, a pris- 
oner assigned to work as an orderly in 
the Oshkosh infirmary and who cared for 
Frazier, repeatedly alerted guards and 
health care workers to his worsening con- 
dition. 

Eight days before he died, Frazier was 
already so dehydrated that a nurse tried 
three times to draw blood without suc- 
cess. The nurse decided that Frazier, a 
diabetic, should be “observed” without 
consulting a doctor. 

On April 19, Smith complained that 
Frazier was unable to lift his head, had 
developed tremors in his left hand, and 
had not had a bowel movement or uri- 
nated for 48 hours. Frazier was finally sent 
to an outside hospital on April 20. He died 
two days later. 
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In a letter that was attached to the 
secret DOC final mortality review. Smith 
wrote: “I was frustrated and angry that 
something more wasn’t done to help my 
friend. It was my belief that when it was 
so difficult to draw blood from Mr. Frazier, 
he should have been hospitalized ntr that 
time, and the extra days of waiting prob- 
ably contributed to Mr. Frazier’s death. I 
believe that mistakes in judgment were 
made.” 

In the same letter, Smith wrote that 
he had voiced his concern about Frazier’s 
rapidly deteriorating condition and the 
nurse had responded “I know what I want 
to do, but my hands are tied.” 

The secret internal review concurred 
that mistakes were made: “There’s a fail- 
ure to provide intervention,” it states. 
“The plan to OBSERVE is inappropriate 
for an inmate whose condition has been 
monitored for four days and has not im- 
proved. There is no intervention or 
direction to the nursing staff... The nurs- 
ing staff demonstrated an over-reliance 
on the role of the inmate aide, which is 
very unacceptable.... It is apparent that 
staff expected the aide to accept respon- 
sibility for hydrating the inmate.... The 
physician was never consulted.” 

The coroner’s report in Frazier’s case 
briefly notes the cause of death as a heart 
attack and listed attempts made to notify 
Frazier’s family of his death. 

Coroner and Police Records 
Sloppy or Incomplete 

The Journal Sentinel discovered 
that there is no state law requiring prison 
officials to notify coroners or medical ex- 
aminers of all prisoner deaths, or that they 
have to keep any records on them, un- 
less it is believed the deaths are 
suspicious. Not surprisingly, the quality 
of investigations by coroners and medi- 
cal examiners varies greatly. 

In dozens of cases the investigation 
at the scene was minimal; the coroner es- 
sentially identified a cause of death and 
bagged and tagged the body for removal 
to the morgue. In one county, the 
coroner’s report often amounted to 
scribblings on pieces of paper. In 1 8 cases 
there were no coroner’s reports; in at least 
three of those the coroner was never no- 
tified. In one case there was no death 
certificate filed, contrary to state law; in 
another, no autopsy was performed. 
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Dodge County is the prime example. 
More prisoners die in Dodge County than 
in any other Wisconsin county because 
it is home to the prison system’s infir- 
mary. No coroner’s records could be 
found for 14 of the 72 prisoners who died 
in the county since 1994. 

John Omen, 68, is the county coro- 
ner. He has two deputies: his identical 
twin brother James, and son Jeff. When 
first asked to produce the records he kept 
on prisoners who died in Dodge County, 
John Omen provided some. When asked 
for the rest of the reports he said: 
“Ma’am, I think you’ve got enough. It’s 
a lot of work, and the public won’t gain a 
thing from it. There’s no foul play. Not a 
single death.” 

When pressed, Omen said, “I’m not 
going through any more records. I’m not 
going to be pushed around. What do I 
have to gain?” He then suggested that 
the newspaper offer him a “per diem” 
payment for digging up more records. 

Reminded of the state open records 
law, Omen grudgingly opened more of 
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his files. Asked why there were no records 
for 14 prisoners, James Omen said: “You’ll 
have to settle for what you’ve got.” 

The Omen twins grew up in the same 
small town (Randolph, Wisconsin) as DOC 
Secretary Jon Litscher. John Omen says 
they consider him “like a brother.” 

When discussing dead prisoners, 
John Omen spoke plainly. Many of them, 
he said, were “mean men.” A former Bea- 
ver Dam cop, he added: “I’m a cop, so 
you know how I feel about prisoners.” 

In the majority of the prisoner deaths 
investigated by the newspaper, the DOC 
apparently violated its own policy by fail- 
ing to notify police or sheriffs officials 
each time a prisoner died. No police re- 
ports could be found in almost two-thirds 
of the cases reviewed by th z Journal Sen- 
tinel. 

In the cases where police were noti- 
fied, the police investigations are usually 
closed without a review for potential medi- 
cal neglect or criminal negligence once a 
“natural cause” of death had been estab- 
lished. 

Internal DOC Reviews Kept 
Secret 

All prisoner deaths are reviewed by 
a largely secret internal DOC mortality re- 
view committee. The committee, made up 
of prison system workers, is supposed to 
decide if a prisoner’s health care was prop- 
erly handled. But members of the mortality 
review committee are often reviewing their 
own medical decisions or the decisions 
of people the supervise or work along- 
side. 

DOC Secretary Litscher defended the 
internal review process. He said that hav- 
ing prison staffers write reviews of 
prisoner deaths they may have had a role 
in was not a conflict of interest, unless 
“you think those people are dishonest. 
We don’t.” 

Initially the DOC resisted all efforts 
by the Journal Sentinel to obtain the in- 
ternal mortality reviews under the state’s 
open records act. David Whitcomb, chief 
legal counsel for the DOC, said the final 
mortality review reports are considered 
“peer reviews” and hence confidential 
under state law. 

“Confidentiality encourages health 
staff to discuss patients’ deaths frankly 
which improves the quality of health care 
delivery,” Whitcomb wrote in a letter to 
the newspaper. “We believe that non re- 
lease is in the best interest of patients.” 
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The DOC reconsidered, though, af- 
ter the Journal Sentinel threatened in 
November 2000, to file a lawsuit to obtain 
the internal mortality reviews. At that 
time, the newspaper informed DOC offi- 
cials that it had obtained a copy of an 
advisory letter that Attorney General 
James Doyle had written to DOC Secre- 
tary Litscher some seven months earlier. 
The letter states that the public records 
law required the DOC to release redacted 
versions of the final mortality reports. The 
AG wrote; “If the Department chooses to 
ignore this advice I would decline to rep- 
resent the Department if the decision to 
deny access is challenged.” 

When the reviews were finally re- 
leased, they confirmed the Journal 
Sentinel ’s findings, which had been based 
on other sources. For example, in its Oc- 
tober 22-24 series, the newspaper 
reported the death of Angel Duran, 55, 
who came to America from Cuba in 1 979 
and spoke broken English. 

On September 17, 1996, while at 
Dodge Correctional Institution, Duran 
repeatedly complained of abdominal pain, 
accompanied by vomiting and a failure to 
eat. He saw a prison nurse, who surmised 
that Duran’s impending deportation to 
Cuba was causing him to suffer “anxiety.” 

The following day, Duran’s face was 
numb and his speech was slurred, and he 
continued to complain of abdominal pain. 
He used a wheelchair to get to the chapel. 
Then, because he wasn’t feeling well, 
nurses ordered him confined to his cell. 

The next morning, Sept. 19, a guard 
found Duran on the floor of his cell at 6:30 
a.m., complaining of abdominal andbackpain. 
He was “assisted to bed.” 

At 9:30 a.m., for the first time since he 
had first complained of abdominal pain, a 
doctor checked him over. Two hours later, 
Duran was found semi-conscious and 
hyperventilating in bed. He was grimacing 
in pain and his vital signs were unstable. 
Again, a doctor checked him. Again, 
nurses suggested that anxiety over his im- 
pending deportation was probably the 
cause of his distress. 

At 1 1 :30 a.m., Duran was finally sent 
to the emergency room of Waupun Memo- 
rial Hospital. He died at 2:00 p.m. from a 
ruptured appendix, a poisonous infection 
having spread throughout his body. 

The final mortality review obtained 
in November by the Journal Sentinel 
noted, “This inmate [Duran] did not have 
normal vital signs beginning at 0900 on 
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Health Care (continued) 

9/17/96. But assessment/monitoring was 
done by nursing staff only 3 time in 48 
hours.” 

The review concludes that the prison 
health care workers were “sidetracked” 
into thinking that Duran “was anxious” 
over his impending deportation to Cuba. 

While the two-page review raised 
questions about the care Duran received, 
it made no specific recommendations for 
changes in the system, disciplinary ac- 
tion or further investigation. 

Duran was buried in a state grave on 
the prison grounds. 

Doctors with Questionable Pasts 

It should come as no surprise to regu- 
lar readers of PIN that the Journal 
Sentinel discovered that a large number 
of Wisconsin prison doctors have had 
disciplinary actions filed against them by 
the state medical board. 

About 12 percent of the approxi- 
mately 50 physicians and psychiatrists 
employed by the Wisconsin prison sys- 
tem have had their licenses limited or 
suspended by the state Medical Examin- 
ing Board. 

Terms of the labor contract between 
the nurses union and the state prohibit 
the DOC from releasing their names; 
Therefore, the newspaper was unable to 
determine how many of the approximately 
1 50 nurses working for the DOC have had 
disciplinary actions filed against them. 

Asked why the DOC would hire 
medical workers with troubled back- 
grounds, DOC Secretary Litscher said 
doctors and nurses were hired “based on 
the services they can perform.” 

“If there’s a limit on their license,” 
Litscher said, “they still have many acts 
they can perform in a positive way.” 

Among the doctors who have had 
their licenses restricted are: 

*Severino Gomilla, who was em- 
ployed by the Wisconsin DOC off and 
on until 1994. In 1 992, the state board lim- 
ited Gomilla’s license in response to a 1 986 
emergency Caesarean section at a Mil- 
waukee hospital in which he failed to 
“prepare for and institute life-saving mea- 
sures for the patient.” 

The state board ordered Gomilla to 
take an exam designed to measure the 
doctor’s general medical knowledge. A 
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passing score was 75; Gomilla received a 
59. In 1993, the board allowed him to re- 
take the test. This time he scored a 60. 

Additionally, Gomilla’s license had 
already been permanently revoked in In- 
diana for prescribing drugs to prisoners 
there at up to 2 1/2 times the proper dos- 
age. 

“Gomilla was considered a below 
average employee not suitable for. rehire, 
by the Indiana State Reformatory,” 
records show. 

But Gomilla was able to simply pack 
his bags, move across state lines and land 
a job working for the Wisconsin DOC 
based, as Secretary Litscer would say, 
“on the many acts he can still perform in 
a positive way.” 

*Paulino Belgado, a full time doctor 
at Waupun Correctional Institution, earn- 
ing a base salary of$102,41 6 a year. State 
Medical Examining Board records show 
that Belgado was placed on limited li- 
cense in 1 993. The case involves a 1 986 
incident in which an 86-year-old patient 
who died was given care that “fell below 
minimum standards of competence estab- 
lished in the profession.” In 1994, 
Belgado closed his private practice. He 
began working for the DOC in February 
1995. 

* Narinder Saini, a psychiatrist at 
Columbia Correctional Institution who 
earns $99,840 a year for working just 16 
hours a week. In 1991 the State Medical 
Examining Board limited Saint’s license, 
prohibiting him from practicing medicine 
or surgery in Wisconsin as a sole practi- 
tioner. In that order, the Wisconsin board 
cited another order previously entered by 
the Iowa Department of Public Health and 
the Iowa Medical Examiners finding that 
Saini was unable to practice medicine with 
reasonable skill and safety as a result of a 
mental or physical condition. The doctor 
suffers from bipolar disorder, a manic-de- 
pressive illness. However, the limitations 
on his Wisconsin license were lifted in 
1994 and he was hired by the DOC later 
that year. 

* Arun Parikh, a psychiatrist at 
Waupun Correctional Institution earning 
$49,920 a year for eight hours of work per 
week. In 1989, Parikh’s license was lim- 
ited by the State Medical Examining 
Board. They imposed a stipulation that 
his therapy sessions with psychiatric 
patients be “supervised” after several of 
his female patients alleged that he had 
sexual contact with them while he was 
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counseling them at the Milwaukee County 
mental health Complex. The allegations 
date from 1 980 and 1981. Parikh resigned 
from his position at the complex. 

Parikh’s license limitations were lifted 
in 1 990. Nevertheless, starting in 1 992, he 
began seeking psychotherapy himself 
and taking anti-depressant medications, 
state records show. He has worked for 
the Wisconsin DOC on and off since 1 993 . 

* Vijaya Dasgupta, a part-time doc- 
tor at Oakhill Correctional Institution, 
earning $52,228 a year. In 1989, 
Dasgupta’ s license was limited indefinitely 
to preclude her from practicing anesthe- 
siology because, a state report says, 
Dasgupta’s “acts and omissions are prac- 
tice and conduct which tend to constitute 
a danger to the health, welfare and safety 
of the patient and therefore constitute un- 
professional conduct.” 

Dasgupta was the only DOC doctor 
who would speak on the record to the 
Journal Sentinel. She said the problems 
with prisoner healthcare are systemic, cit- 
ing understaffing and huge caseloads. 
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A study conducted by the National 
Commission on Correctional Health 
Care, released in 2000, ranks Wiscon- 
sin 29th out of 50 states in amount 
spent per prisoner per health care. The 
state expends $3,283 annually per pris- 
oner for health care (about $9/day). The 
report is based on 1998 figures, the 
most recent available. 

However, Dr. Dasgupta places 
most of the blame for the system’s prob- 
lems on DOC bureaucrats; “The HSU 
(Health Services Unit) managers in 
some [prisons] are just absolutely 
lousy,” she said. “They are appointed 
by central office, and they are more 
paper-pushers than they are clinical. 
Even in the paper-pushing they don’t 
do the right job.” 

Newspaper Series Sparks 
Reforms 

Due in large part to public outrage 
in response to the Journal Sentinel 's 
investigative reporting, the DOC’s pro- 
posed 2001-03 budget includes a 
request for an additional $ 1 0.7 million 
to add 56 doctors, nurses, medical tech- 
nicians and administrators. 

But even as DOC Secretary 
Litscher proposed additional money for 
improvements to prison health care, his 
department was proposing another kind 
of “reform”: a change in state law that 
would give prison officials more con- 
trol over what is revealed, or not, to the 
public. 

Specifically, the proposed changes 
would allow DOC officials to limit the 
type of information that should be in- 
cluded in “incident reports.” For 
example, when prisoners are placed in 
restraints, current state law requires 
that DOC incident reports include the 
prisoner’s full name and number, the 
date of the incident, the names of staff 
members and supervisors present, the 
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reason for placing the prisoner in restraints, 
the times that the prisoner was checked, 
the names of the person doing the checks, 
comments on the prisoner’s behavior while 
in restraints, medication given, the names 
of staff visitors, the times of their visits 
and any written comments they make. 

Under the DOC’s proposed changes, 
none of that detail would have to be in- 
cluded. 

It is worth noting that incident reports 
obtained under the state’s open records 
law were relied on extensively by the Jour- 
nal Sentinel in documenting dozens of 
prison medical horror stories. 

The DOC’s proposal to allow more 
secrecy didn’t sit well with some state law- 
makers: “The Department of Corrections 
sounds like they haven’t learned any- 
thing,” remarked state Rep. Sheldon 
Wasserman. 

Three days after Wasserman made 
that observation, other state lawmakers 
vowed to oppose attempts by the DOC to 
allow for greater secrecy. And, in fact, 
sweeping legislation was introduced that 
would require: 

* The DOC improve medical record- 
keeping and upgrade prison health care 
equipment and technology. 

* All state prisons provide 24 hour 
staffing of health care providers. 

* All prison staff be trained in CPR 
and proper defibrillator use. 

* Prison staff be adequately trained in 
mental health issues and prescription drug 
administration. 

* The Attorney General’s offices have 
authority to call inquests into prison deaths 
(a decision currently left entirely in the 
hands of local District Attorneys). 

* Create an independent panel of out- 
side medical experts to review prison 
deaths. 

Following the publicity surrounding 
Michelle Greer’s death in February 2000, 
several legislators proposed an indepen- 
dent review of prisoners’ death, a proposal 
which Litscher then opposed. 

“The assumption is that our report (of 
a prisoner’s death) won’t be a complete, 
honest report, and that’s just not accurate,” 
Litscher said in an interview at the time. 
“Our report will be complete, and it will be 
very objective, and it will give us the facts 
to make proper judgments and decisions.” 

With that kind of posturing, Litscher 
was able to deflect the proposal for inde- 
pendent reviews of prisoner deaths, and 
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Health Care (continued) 

no such legislation was actually intro- 
duced during the 2000 legislative session. 

However, all of that changed after the 
Journal Sentinel published its Oct. 22-24 
“Death Penalty” expose. Public reaction 
to the series was so strong that state poli- 
ticians leaped into action, eager to be 
among the first to get aboard the reform 
bandwagon. 

Days after the series ran, two mem- 
bers of the state’s U.S. Congressional 
delegation, Sen. Herb Kohl (D) and Rep. 
Tom Barrett (D), said they would ask the 
U.S. Department of Justice to investigate 
possible civil rights violation if the state 
does not take “immediate action” to in- 
vestigate and remedy conditions that 
have led to prisoner needlessly dying from 
treatable medical conditions. 

And Republican Gov. Tommy Th- 
ompson (who built his political career on 
a “get tough” approach to both “welfare 
reform” and prisons) vowed to seek fund- 
ing from the legislature to establish a 
system of reviewing prisoner deaths that 
is independent of the DOC. 

Not surprisingly, after the governor’s 
statement, Litscher had a change of heart 
— or at least he offered a half-hearted 
change in his original position: Litscher 

WA Law Libraries 

O n December 5, 2000, deputy 
DOC secretary Eldon Vail in- 
formed the Washington Department of 
Corrections (DOC) executive staff and ad- 
ministrators of the DOC’s 2001-03 
biennium budget reduction package. The 
state of Washington has recently been 
subjected to conflicting ballot initiatives, 
which restrict state spending, eliminate 
car tabs as a significant source of tax rev- 
enue, increase education spending and 
mandate increased transportation spend- 
ing. Governor Gary Locke asked all state 
agencies to include a 2% reduction in their 
2001-03 budget proposals. On November 
1 5, the DOC was asked to submit an addi- 
tional 4% budget reduction. The 4% 
target was $42 million. Readers should 
note that the DOC’s budget would actu- 
ally increase over previous appropriations 
and continue its growth, just at a slower 
pace. 

The DOC’s proposed budget cuts are 
designed to be as politically unpalatable 


now says that he wants to create a panel “The health problems in Wisconsin 

with outside experts to review prisoner prisons uncovered by the Milwaukee 
deaths, but doesn’t think that legislation Journal Sentinel are troubling,” Feingold 
is required. said in a prepared statement released to 

“To me it’s an internal situation, and the press. “But equally disturbing is the 
we would do an internal change,” fact that those problems might not have 
Litscher said in an interview. “It’s some- been discovered but for the work of that 
thing that in my opinion doesn’t demand paper and its journalists. People who have 
legislation. It’s something that the DOC been convicted of crimes do not deserve 
accepts as a positive direction.” any special privileges. But they do de- 

What legislation is eventually serve basic decent medical treatment, as 
passed, or other refonns instituted, re- do all of our citizens.” 
mains to be settle. But there is little doubt Perhaps the most remarkable thing 
that the Journal Sentinel 's evocative re- about this whole story, though, is not that 
porting dramatically shifted both public Wisconsin prisoners suffer abysmal medi- 
opinion and the political landscape in the cal care’ (the state is, after all, 29th out of 
state of Wisconsin. 50 states in the amount of money spent 

“Clearly the [Journal Sentinel] series per prisoner on health care; what about 
did what we as legislators weren’t able to the 21 states lower than that?). No, the 
do,” State Rep. Scott Walker (R) said, “and remarkable thing about this, story is.that 
that is getting a much broader understand- it was exposed to the light of day at all. A 

ing of what’s happening to the system.” similar investigative series could certainly 
He added: “I don’t think that acting to be written by virtually any major daily 
secure adequate levels ofhealth care can, newspaper in the U.S. 
in any way, be viewed as coddling in- And until the issue of prison health 
mates or giving them special treatment. I care gets that kind of national exposure, 
think an adequate level of health care is thousands of prisoners will be con- 
something that is clearly not a partisan demned to serve “death sentences” in 
issue but is a basic human rights issue.” U.S. prisons and jails each year — many 
U.S. Senator Russ Feingold (D) expressed while literally begging for treatment of 
similar sentiments days after the October easily preventable medical conditions. H 
“Death Penalty” series ran. 

Source: Milwaukee Journal Sentinel 

Threatened; DOC Proposes Budget Cuts 

as possible and most are couched in terms grams for a biennial budget savings of 
of gloom and doom if implemented. $5 .743 million. The DOC notes that elimi- 

High on the list of budget cuts are nating the vocational educational 
Washington prison law libraries at 8 pris- programs that remain after its 1 995 purge 
ons. Closing the law libraries would save would increase idleness and “could cause 
the state $596,000 per year, or $ 1 . 1 92 mil- an increase in assaults and other acts of 

lion per biennium. The DOC proposes to violence within the institutions, resulting 

provide only forms as a means of court in an increase in injuries to both staff and 
access for literate, English speaking pris- offenders.” The budget cut would elimi- 
oners and claims that its contract lawyers nate 80 teaching positions, 
will provide court access for non English Eliminating chemical dependency 

speaking and illiterate prisoners who treatment for Washington prisoners 
can’t fill out the forms. Since the DOC’s would supposedly cut $4,034 from the 
contract lawyers rarely, if ever, provide biennial budget. Cutting half of Correc- 
direct representation and their contract tional Industries budget would save 
precludes them from doing cases seek- $1,826 million. Another proposal is ex- 
ing money damages, class actions, etc., panding the placement of terminally ill 
the elimination of law libraries will elimi- prisoners in non-prison settings for medi- 
nate the only effective means of court cal care. The insignificance of this 
access that Washington prisoners cur- proposal is its projected savings of 
rently have. Not surprisingly, the DOC $200,000 for the biennium, 
presents no downside to this proposal. The biggest proposal is to suppos- 

The other budget cutting proposals edly implement statutory sentencing 
are eliminating vocational education pro- changes to retroactively reduce sentences 
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for drug and property offenders to lower 
the DOC’s daily average population by 
525 prisoners. This would supposedly 
result in $20,025 million in savings. In 
terms of political reality, this is as likely 
to happen as the opening of a Dairy 
Queen in Hades. 

On December 20, 2000, Governor 
Locke announced his proposed budget 
cuts for the DOC and only the law librar- 
ies and vocational education were on his 
hit list. PLN’s Washington state subscrib- 
ers have already been sent an action alert 
mailing concerning the attack on prison 
libraries. To become final the state legis- 
lature and governor muse approve the 
budget cuts. The amount of money in- 
volved in running Washington’s prison 
law libraries is miniscule compared to the 
DOC’s overall budget. The law libraries 
could easily be paid for from the Offender 
Betterment Fund, which the DOC cur- 
rently operates as a slush fund to pay 
the salaries of chaplains, grievance 
coordinators, recreation staff and other 
assorted hangers on. 

If the DOC were serious about cut- 
ting costs it would begin by trimming the 
pork in its bloated bureaucracy, releas- 
ing the thousands of Sentencing Reform 
Act prisoners being held past their re- 
lease dates, the Indeterminate Sentence 
prisoners held long past their minimum 
terms/ prisoners seeking transfers to their 
native countries and restoring good time 
credits lost in disciplinary hearings. None 
of these measures would require statu- 
tory changes. 

PLN readers are urged to contact 
Washington legislators, especially those 
on the House and Senate Ways and 
Means committees, and governor Locke 
to request that Washington’s prison law 
libraries remain intact and if necessary 
that alternate funding be sought else- 
where. Governor Locke’s address is: 


Governor Gary Locke 

P.O. Box 40002 
Olympia, WA 98504-0002 

(Phone) (360) 902-4111 

E-mail: governor.locke@governor.wa.gov 
Legislative contact information is available: 
ht tp : / /www .leginfo.leg.wa. gov 

(or) 1-800-562-6000. 
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Food Strike Puts Washington DOC on 
Spin Control 

by Dan Pens 


P rison food sucks. That’s no big 
secret. And it should come as no 
surprise that for any given meal only a frac- 
tion of prisoners may bother to show up at 
the chow hall. Turkey A’la King? Good luck! 
But when 640 out of 700 prisoners fail to at- 
tend all three meals — two days in a row — it’s 
gotta be more than a crappy menu. 

That’s what prison volunteer Linda 
Coleman tried to relate to newspaper report- 
ers who contacted her for information about 
the July 20-2 1 , 2000 food strike at the Wash- 
ington State Reformatory (WSR) in Monroe. 

Coleman, a participant in volunteer pro- 
grams at the prison for three years, was the 
only person other than “official DOC sources” 
that Everett Herald reporters Warren Cornwall 
and Cathy Logg could find to comment on 
record about the strike. Prison administrators, 
of course, put their customary spin on the 
story. 

“It’s business as usual,” WSR associate 
superintendent Willie Daigle told Tim Herald. 
“It’s just that they’re not eating,” referring to 
the fact that (except for the food strike) there 
had been no disturbances or violence at the 
prison. 

As to what caused the protest, Daigle 
portrayed the strike to the media as nothing 
more than a bunch of whining prisoners grum- 
bling about trivial food items. And that’s just 
how the Seattle Times led off their coverage: 

“First, they took away the pancake 
syrup,” wrote Times reporter Keiko Morris. 
“Then they cut back on eggs. Come August, 
milk will be served only at breakfast. And the 
word is pork will be the next to go. Disgruntled 
inmates at the Washington State Reformatory 
staged a two-day food strike this week, pro- 
testing... [the] prison cuisine.” 

But Ms. Coleman felt that prison offi- 
cials were misleading the press by failing to 
mention that prisoners were frustrated by a 
host of other restrictions recently imposed on 
WSR prisoners that have nothing to do with 
the menu. 

“I knew it was a lot more than that. If they 
were protesting, they were protesting for more 
than a couple of food items,” she told The 
Herald. “I don’t think it’s any one thing. I 
think it’s an accumulation of things that have 
occurred over the last six months. 

The day after her comments were pub- 
lished, Coleman showed up at the prison to 
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attend a Buddhist ceremony and was turned 
away by prison officials. Her access, she was 
told, had been suspended. 

Prison superintendent Les Ryder said 
Coleman’spublished comments violated DOC 
rules about how employees and volunteers 
make public remarks. 

“She is subject to the same rules and 
regulations as everybody else,” Ryder told 
The Herald. “And that is, prior to releasing 
information to the public — especially from 
inmates — that needs to be reviewed first.” 

“I guess I should have kept my big mouth 
shut,” Ms. Coleman told PLN. “It just really 
bothered me when I heard the response from 
DOC as to why there was a food strike. They 
made it sound like the prisoners were spoiled 
and being picky about a couple of menu 
changes,” she said. “I just couldn’t let that 
get printed without trying to point out some 
things that were wrong and other reasons 
why they were probably striking. I guess [the] 
DOC didn’t like that I did that.” 

Ryder told The Herald that Coleman’s 
comments indicated some association be- 
tween her and strike leaders. She could be 
allowed back into the prison, he said, depend- 
ing on what the investigation of who 
organized the strike reveals. 

Coleman said she knew no details about 
the strike, including who organized it or when 
it was going to happen. She didn’t even know 
the strike had started until she was contacted 
by the media, she said. 

As far as the investigation, five WSR 
prisoners were shipped across state to the 
penitentiary at Walla Walla, Daigle told The 
Herald, because they harassed prisoners who 
attended meals during the strike. 

Two other prisoners suspected of lead- 
ing the strike were tossed in a segregation 
unit, and four DOC investigators were as- 
signed to figure out who organized the 
protest, Ryder told The Herald. 

Linda Coleman said she was never 
contacted by the investigators. 

And the final word from prison offi- 
cials to the press on the two-day food 
strike? 

“The administration listened to their 
complaints,” Lt. John Richards told The 
Herald. “And for right now it’s over.” H 

Sources: Everett Herald, Seattle Times 
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From The Editor 

Paul Wright 


F or the past five years, the Janu- 
any issue cf PLN has contained 
our annual index. We decided to discon- 
tinue the practice last year because as 
PLN grew so did the index. It has gotten 
to the point that an annual index takes 
up most of one issue of PLN. We are cur- 
rently working on a cumulative index that 
is highly specific and encompasses all 
articles printed in PLN. We expect to have 
it ready within the next few months. As 
soon as it is available and ready for ship- 
ping we will announce it in PLN. 

This issue concludes PLN’s series 
of articles on prison health care or the 
lack thereof. The prison health care cri- 
sis behind bars is not only being ignored 
by state and federal governments it is 
being abetted by them. Historically pris- 
ons and jails have been breeding 
grounds for disease and illness. That his- 
torical role continues the only difference 
being is that today’s illnesses are hepati- 
tis C and HIV, in centuries past it was 
smallpox and typhus. Tuberculosis has, 


however remained a constant. I would 
like to thank those readers who sent in- 
formation and material that we used in this 
series of articles. 

PLN’s matching grant fundraiser 
ends on January 15, 2001. As this issue 
goes to press we are within $200 of meet- 
ing our $15,000 goal. Donations for the 
matching grant fundraiser are still arriv- 
ing so we expect to meet our goal. The 
Sonya Staff Foundation in New York has 
awarded PLN a grant of $12,500. These 
grants coupled with the continued sup- 
port of PLN readers will allow us to hire a 
second staff person in the near future. 
PLN has also received a $ 1 ,000 grant from 
the Martin and Rebecca Chaney Founda- 
tion for the purpose of subsidizing trial 
subscriptions to prisoners in those states 
where PLN currently has few subscrib- 
ers. 

Fred, PLN's office manager, reports 
that he continues to get large numbers of 
requests for legal advice and assistance 
from prisoners. Not only is Fred not a law- 


yer, he is unable to provide any legal ad- 
vice. More importantly this detracts from 
the time needed to keep PLN running. 
Please save PLN’s staff time and your 
postage and do not write PLN with re- 
quests for legal advice or assistance on 
criminal matters. PLN is doing everything 
it has the limited resources to do at this 
time. 

We also receive a lot of mail inform- 
ing PLN of recently filed pro se civil rights 
cases. As a general rulePL/Vonly reports 
final judgments in civil rights cases. When 
you win a judgment or settlement in a 
case, send us that information. Otherwise 
the only information PLN has the space 
to publicize are class action suits filed by 
counsel, which will impact a large num- 
ber of readers. We appreciate receiving 
information about verdicts and settle- 
ments in favor of prisoner plaintiffs, which 
we can report inPZJV as that information 
is rarely publicized elsewhere. Enjoy this 
issue of PLN and encourage others to 
subscribe. ■ 


Fraud Charged by Washington DOC Whistleblower 

by Dan Pens 


A n employee of the Washington 
Department of Corrections Of- 
fice of Correctional Operations contacted 
the state auditor’s office in August 1997 
pursuant to the State Whistleblower Act. 
The unnamed whistleblower [we’ll call 
him/her “Doe”] told the auditor that the 
DOC used improper and illegal methods 
to award a $560,000 contract to an inept 
and unqualified software vendor to de- 
velop a custom “Inmate Banking 
System.” Doe also alleged that a $2 1,500 
contract for a digital “Inmate Badging 
Intake System” was awarded to the same 
company without soliciting competitive 
bids. 

After an eight-month investigation, 
the state auditor dismissed the most se- 
rious allegations related to the $560,000 
banking system contract, and concluded 
that procedures used to acquire the 
badging intake system were improper — 
but not illegal. 

In documents obtained by PLN , Doe 
describes how in early 1995 the DOC put 
out bids for a new Inmate Banking Sys- 


tem that would not only modernize the 
mainframe system then in use, but would 
also include certain additions and modifi- 
cations needed to comply with 
newly-enacted legislation. [The 1995 Of- 
fender Accountability Act mandated a 
plethora of new deductions from prisoner 
accounts including: recreation fees; medi- 
cal co-payments; education fees; and 
automatic deductions from all money sent 
to prisoners from the outside for victims 
compensation (5%), cost of incarceration 
(20%), mandatory savings (10%), legal fi- 
nancial obligations (20%), and debt 
recovery (20%)] 

Doe describes how the banking sys- 
tem software contract was awarded to a 
“Canadian company doing business in 
the United States as OCS,” despite clear 
warnings that OCS was financially un- 
sound and verging on bankruptcy. OCS’s 
main selling point was the its “Inmate Trust 
Accounting System” software code, 
which it claimed ownership of. 

“By fall of 1995,” Doe wrote to the 
auditor’s office, “OCS did, indeed, declare 


bankruptcy. To make matters worse, DOC 
soon discovered that OCS had never 
owned the base code to the ITAS pro- 
gram. OCS had licensed that code from 
the government of British Columbia for 
limited use... In short, OCS was selling 
program code that it simply did not own 
to begin with.” 

By this time, other DOC employees 
were joining Doe in “voicing serious con- 
cerns about the OCS contract. One senior 
Information Systems manager in particu- 
lar, though, vehemently defended OCS 
and authorized continued payments to 
the company because the necessary soft- 
ware “modifications were almost complete 
and there was still a chance of getting 
our system” before OCS went completely 
under. 

That was not to be the case, how- 
ever. OCS went belly up, leaving DOC 
staff and state attorneys frantically scram- 
bling to untangle the resulting legal mess. 
“At about the same time,” writes Doe, 
“former management staff of OCS... 
started a new company that they named 
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SYSCON. It is critical to note that these 
are the same folks who had been taking 
Washington State taxpayer money from 
DOC for services never performed. The 
new SYSCON managers quickly moved 
to court DOC with the promise that they 
would pick up where OCS left off and 
finish the ITAS program. SYSCON was 
able to negotiate an agreement with the 
Canadian government whereby they 
could license the ITAS base code for one 
year. The right to license and distribute 
that code would then be bid annually 
thereafter. Again, SYSCON does NOT 
own the code... As such, if SYSCON fails 
to win future bids... [or] should the Ca- 
nadian government ever decide that they 
no longer wished, for whatever reason, 
to support this arrangement... this would 
result in the agency having to go back 
out to bid for an entirely new system.” 

Despite Doe’s clear warnings, senior 
DOC administrators decided that con- 
tracting immediately with SYSCON 
offered an “easy answer and would pre- 
vent the agency from getting more egg 
on its face,” Doe wrote. And, so — with- 
out re-bidding the contract — SYSCON 
was allowed to finish the ITAS system. 
Which it eventually did. More than three 
years behind schedule. 

The state auditor, despite finding 
some minor irregularities in the bidding 
process, concluded that the original OCS 
contract “appears to have been legally 
awarded.” As to what occurred after OCS 
went out of business, the auditor con- 
cluded that awarding the contract to 
SYSCON without re-bidding was legal 
under the “sole source” exception to a 
state law that requires competitive bid- 
ding for contracts exceeding $ 1 00,000. 

In short, since the second contract 
was for completing the unfinished ITAS 
software project — as opposed to devel- 
oping a new software system from 
scratch, as Doe and others had urged — 
SYSCON fit the “sole source” criteria be- 
cause it was the only company 
“qualified” to pick up where OCS left off. 

Doe’s other allegation was that the 
“Inmate Badging/Intake System” con- 
tract (worth $2 1 ,500) was improperly (and 
unwisely) awarded to OCS, and that once 
OCS declared bankruptcy, that contract 
was illegally awarded to SYSCON with- 
out re-bidding. 

The state auditor’s investigation 
was hampered by the fact that the DOC 
administrator in charge of the badging 
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system contract, “who has since retired 
from DOC... wasn’t known for saving 
documents.” As a result, the auditor had 
to conclude that, “because the agency 
was not able to provide any documenta- 
tion... I must conclude the OCS purchase 
for the badging intake system did not fol- 
low requirements.” 

However, since the contract was for 
less than $ 1 00,000, which allows DOC to 
advertise for competitive bids, or not, at 
its discretion, the auditor concluded: “I 
can’t answer the allegation that the con- 
tract was inappropriate and possibly 
illegal because a contract was not required 
for this type of purchase.” As with the 
ITAS contract, the auditor noted that “no 
competitive solicitation was required [for 
SYSCON to take over the contract] be- 
cause only one vendor could supply the 
necessary product....” 

Certainly, the acquisition of both 
software systems demonstrates bureau- 
cratic ineptitude, wastefulness and a 
“circle the wagons” mentality when prob- 
lems arise. But as far as the state auditor’s 
office is concerned, ineptitude, ineffi- 
ciency, idiocy, and irresponsibility are 
technically not violations of the law. 
Therefore, the case is closed. Then again, 
when DOC bureaucrats “circle the wag- 
ons,” is the state auditor inside or outside 
of that circle? ■ 

$330,000 Verdict in MI 
Beating 

O n October 8, 1999, a federal jury 
deliberated four hours before 
returning a $330,000 verdict in favor of 
Richard Johnson. Johnson, a Michigan 
state prisoner, had been imprisoned at the 
Ionia Correctional Facility. While being 
moved to a different cell, Johnson was 
shoved from behind by a prison guard 
(FNU) Howard. Johnson fell over the cell’s 
toilet and his head became lodged be- 
tween the toilet and a cabinet. Howard 
then punched Johnson, picked him up by 
the feet and twisted his body while 
Johnson’s head was still wedged between 
the toilet and cabinet. Johnson suffered 
soft tissue injuries to his neck and shoul- 
der. 

Johnson filed suit claiming Howard’s 
attack violated his Eighth Amendment 
rights and another guard, (FNU) Martyr, 
was liable for witnessing the attack and 
not protecting him from Howard. The jury 
found Howard liable for the assault and 
awarded Johnson $30,000 in compensa- 
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tory damages and $300,000 in punitive 
damages for the attack. The jury dead- 
locked on the claim against Martyr. The 
jury rejected Johnson’s claim that he was 
attacked because he is black. Johnson 
was represented by Kalamazoo, Michigan 
attorneys Randall S. Levine and Anastase 
Markov. See: Johnson v. Howard, USDC, 
ED MI, Case No. 1 :96-CV-662.B 
Source: Michigan Trial reporter 

$4,500 Verdict in NY 
Hernia Suit 

O n November 16, 1999, the New 
York court of claims awarded 
New York state prisoner Justo Lopez 
$4,500 for a hernia he developed while 
assigned to do work beyond his physical 
capacity. Prior to his incarceration Lopez 
had been shot several times, as a result 
his abdominal wall was weakened. Lopez 
was assigned to work as a porter at the 
Southport Correctional Facility in 1995. 
The porter job involved carrying up to 12 
trays up three flights of stairs three times 
a day. 

Lopez asked to be removed from the 
job because he was concerned it would 
aggravate his condition. His requests 
were denied and he duly developed a her- 
nia that required surgery to repair. Lopez 
filed suit and the court of claims ruled in 
his favor, finding the state of New York 
knew, or should have known, that he was 
not physically capable of working as a 
porter without risking serious injury. The 
court specifically rejected the prison 
doctor’s claim that the porter job did not 
involve heavy lifting. “There was no foun- 
dation testimony in the record that [the 
physician] knew what the lifting require- 
ments of the special housing unit porter 
job were. Even if he was familiar with those 
requirements, however, I believe that 
defendant’s actions speak louder than 
[the physician’s] words. As soon as [he] 
issued an order in August, 1995, that ex- 
cused claimant from ‘heavy lifting,’ 
defendant reassigned claimant to another 
position.” 

The damage award of $4,500 was 
solely for past pain and suffering, since 
the gunshot wounds had already left 
Lopez unable to perform certain activities 
he could not claim a diminished earning 
capacity. Lopez represented himself pro 
se in the case. See: Lopez v. State of New 
York, Claim No. 92603 . NY Court of Claims, 
Rochester. ■ 

Source: NY Jury Reporter 
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WA DOC Whistleblowers Speak Out: Is Anyone Listening? 

by Paul Wright 


H ollywood has glamorized 
whistleblowers as selfless, dedi- 
cated employees with the public interest 
at heart. It has also implied that when gov- 
ernment or corporate employees expose 
wrongdoing there is someone there to in- 
vestigate their claims. A veteran 
investigative journalist writing for the 
American Journalism Review , who has 
worked with whistleblowers on a regular 
basis, said the reality is usually far differ- 
ent. He described the typical 
whistleblower as an employee with per- 
sonal axes to grind who goes public to 
expose wrongdoing only to settle an un- 
related dispute or grievance. 

For the past two years, PLN has in- 
vestigated all substantiated whistleblower 
complaints filed by Washington Depart- 
ment of Corrections employees with the 
state Auditor’s office. A review of sev- 
eral thousands of pages of documents 
reveals a cozy but dysfunctional system 
where little investigation of state malfea- 
sance takes place, and even when 
wrongdoing is found, nothing is done 
about it. 

Washington, like most states, as- 
signs to the state auditor the task of 
investigating whistleblower allegations 
filed against state agencies. It is an 
elected, partisan office. Washington has 
had Democratic governors since 1984. 
Brian Sonntag has been state auditor 
since 1992 and was recently elected to a 
third term in office. Sonntag is also a Demo- 
crat. While the auditor’s office is an 
independent state agency there seems to 
be little incentive for the auditor’s office 
to rock the boat by ferreting out wrong- 
doing among executive branch employees 
or, once having unearthed wrongdoing, 
to do much about it. As a routine prac- 
tice, the auditor’s office first sends drafts 
of its reports to the DOC (and presum- 
ably other state agencies as well) for 
comment and “editing” before it releases 
its own final report. 

In some cases, the auditors even sent 
the whistleblower complaint to the DOC 
to investigate itself and then report the 
results back to the auditor’s office. Per- 
haps not surprisingly, the DOC invariably 
failed to substantiate whistleblower 
claims of malfeasance. While the identity 
of the whistleblower must be kept confi- 
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dential by law (none of the 
whistleblower’s identities were revealed 
to PLN), it appears that when the auditor’s 
office gives the DOC a whistleblower’s 
complaint to investigate, the identity of 
the whistleblower is also disclosed to the 
DOC. 

Two examples well illustrate the 
auditor’s “investigative process.” In com- 
plaint 99-1 14, a whistleblower claimed that 
Dianne Doonan, then the McNeil Island 
Corrections Center (MICC) business man- 
ager, (she has since been promoted to the 
position of Correctional Program Manager 
and works in DOC headquarters in Olym- 
pia), was directing her employees to 
falsify DOC monthly overtime reports by 
recording less overtime than was actu- 
ally worked, and that overtime was 
improperly calculated. Employees were 
still paid the time they worked; the reports 
were doctored to make the prison seem 
more efficient than it was. 

Sonntag sent the allegations to DOC 
secretary Joseph Lehman on January 27, 
1999, and asked him to investigate the 
matter. DOC business manager Tom 
Georg was assigned to investigate the 
matter. Georg reviewed MICC payroll 
documents, interviewed Doonan, and 
several other MICC business office em- 
ployees, who all denied any wrongdoing. 
That was apparently the end of the 
DOC’s “investigation”. 

On February 25, 1999, Cindy Yates, 
head of the DOC’s Office of Administra- 
tive Services, responded to the state 
auditor’s office claiming that no corrobo- 
rating evidence could be found for any of 
the allegations. The DOC’s response to 
the allegation that Doonan was directing 
her employees to falsity the DOC monthly 
overtime report by recording less over- 
time than was worked met with this 
response: “There is not an exact proce- 
dure that is followed in the creation of 
this report at the local level. Business 
managers are expected to work with the 
report to get it right.” Yates did not clarify 
if “working with the report” would include 
doctoring the figures until they achieved 
the desired result. 

However, when Sandy Miller, an in- 
vestigator with the auditor’s office 
reviewed Yate’s response and Georg’s “in- 
vestigation” and consulted with the 
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whistleblower, she decided to look into 
the matter further. Miller was able to con- 
firm that two MICC employees had, in 
fact, been overpaid and in another, the 
widow of a deceased employee was im- 
properly advanced $650.84 over the 
$2,500 allowed by state law. Confronted 
with Miller’s conclusions, Doonan and 
Yates both agreed that Washington state 
law had in fact, been violated. The falsi- 
fied overtime allegation was not 
substantiated because apparently no one 
outside the DOC can understand, or ex- 
plain, the process. Then MICC 
superintendent Belinda Stewart also 
agreed with the results this time. Having 
been found to violate state law Doonan 
was promoted out of the MICC business 
office for her malfeascence. 

Miller’s final notes in her report state 
that the whistleblower “was also dissat- 
isfied that we had originally referred the 
assertions to the DOC to conduct the 
investigation and felt that it was unrea- 
sonable to allow DOC to investigate 
themselves.” That was the end of that 
investigation. 

The other example of the auditor’s 
less than vigorous investigative tech- 
niques comes from the Airway Heights 
Corrections Center (AHCC) food factory. 
In its August 1997, issue PLN reported 
the storm of controversy at the AHCC 
food factory near Spokane. An internal 
audit by the DOC, prompted by an in- 
vestigation by the Department of Health, 
found that spoiled meat and chicken was 
processed into meals served to Wash- 
ington prisoners statewide as well as to 
Meals on Wheels programs across Wash- 
ington. When reporters for the 
Spokesman Review of Spokane brought 
this to the auditor’s attention, Sonntag 
promised a “full investigation” of the 
food factory. And that was the end of it. 

When PLN obtained Sonntagg’s 
four-page report on the AHCC food fac- 
tory it appeared that little had been 
investigated. The auditor’s report stated 
only that the food factory needed some 
improvement in its inventory mecha- 
nisms. Nothing was said about the rotten 
food, attempts to cover it up, falsifica- 
tion of food expiration dates, sabotage 
of food preparation by DOC staff and 
similar incidents reported by the Dept. 
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of Health and DOC as well as Spokes- 
man Review. Which begs the question, 
what does the auditor’s office investi- 
gate? 

The failings and inadequacies of 
Washington’s whistleblowing process 
seems to be of little concern to anyone in 
a position to effect change, including the 
corporate media, thus, the status quo 
continues. This situation illustrates the 
virtually complete lack of oversight, by 
anyone, over the DOC. Especially trou- 
bling is the fact that even when the 
auditor’s office did find violations of 
state law, invariably it did nothing. 

In a five year, period the auditor’s 
office substantiated 18 whistleblower 
cases involving the Washington DOC. 
This includes employees at the Peniten- 
tiary in Walla Walla storing Ibuprofen in 
an unlocked locker and dispensing them 
to prisoners; employees using state ve- 
hicles to travel between employee 
parking lots and job sites; Cedar Creek 
Corrections Center not having a current 
emergency response plan; Gary 
Wheelock, a lieutenant at the Washing- 
ton State Reformatory was practicing as 
an investment advisor without a license; 
two employees were required to use un- 
safe gas masks; the Washington State 
Penitentiary instructed employees to re- 
port all whistleblower complaints to the 
DOC, thus circumventing the confidenti- 
ality provisions of the whistleblower act; 
the Washington Corrections Center for 
Women prescribed and paid for over the 
counter skin care lotions for prisoners 
rather than requiring the prisoners to buy 
them; Cedar Creek did not comply with 
state laws when escorting prisoners away 
from the prison and Olympic Corrections 
Center obtained building materials from 
the Department of Natural Resources and 
did not pay for them. 

The most noteworthy of the 
Auditor’s substantiated whistleblowing 
investigations between 1995 and 2000 
are: 

CBCC Guard Tries to Bribe Supervisor 
With Beer: 

On April 1 , 1 999, a Clallam Bay Cor- 
rections Center (CBCC) guard named 
Schuur brought a six pack of Rainier beer 
into the prison and gave it to Sgt. Rich- 
ard Foulks in an attempt to get a good 
employee evaluation. Schuur and the beer 
were removed from the prison. Lt. Brian 
McPherson witnessed the incident. The 
Washington State Patrol conducted a 
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criminal investigation of the incident but 
no criminal charges were filed because 
no criminal law prohibits bringing alco- 
hol into a prison in Washington. The DOC 
suspended Schuur for three weeks and 
gave him a letter of reprimand. Auditor 
Case No. 99-153. 

Chehalis Football Pool: 

In December 1998, a whistleblower 
reported that staff in the DOC’s Office of 
Correctional Operations (OCO) Chehalis 
office was using state computers to main- 
tain a football pool. Community 
corrections officer Grant Childers was 
also selling Avon products to his co-work- 
ers on state time. The auditor’s office held 
the football pool violated state law but 
only “recommended” that the DOC re- 
move the football pool program from its 
computers and that the employees in- 
volved receive ethics training. Some 16 
OCO employees participated in the pool, 
which was defended as being “good for 
morale.” 

A February 1999, letter from Brian 
Sonntag to DOC secretary Joseph Lehman 
illustrates the cozy nature of auditor “in- 
vestigations”. Sonntag provided Lehman 
with a draft copy of the investigation for 
comment, noting that as a non-final re- 
port it was not subject to public 
disclosure. In asking for Lehman’s re- 
sponse, Sonntag states: “Where we agree 
with you that a comment should be 
changed or deleted, we will edit the final 
report accordingly. We will also edit your 
response to eliminate any reference to the 
resolved items.” This effectively insu- 
lates the whistleblowing process from any 
type of outside scrutiny. Auditor File No. 
99-113. 

Superintendent Peddles Phone Services: 

On December 1 1, 1997, a 

whistleblower reported that Marlin 
“Spike” Holden, the superintendent at the 
Olympic Corrections Center (OCC), a 
prison camp in Forks, was using his of- 
fice and position to sell long distance 
phone services for a company named Ex- 
cel. Holden advertised his services in a 
local newspaper. The auditor’s office con- 
firmed that Holden was soliciting his 
subordinates for business while at work, 
on state time. This violated state laws on 
employee use of state time and ethics rules 
as well as DOC policies on outside em- 
ployment. The auditor reported Holden’s 
activities to the state ethics board. Ulti- 
mately, neither the DOC nor the auditor’s 
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Whistleblower (continued) 

office took any action because Holden 
retired shortly after the whistleblower 
complaint was confirmed. Perhaps to de- 
vote himself full time to selling phone 
services. Auditor Case No. 98-86 and 98- 
90. 

Improper Use of Criminal Computers: 

In 1 994 a whistleblower reported that 
Washington State Penitentiary records 
employees Sue Schuler, Shirley Conrad 
and Jobeth Gradwohl were using an FBI 
owned Teletype at the prison for personal 
reasons. Namely, trying to track down 
Gradwahl’s former son in law, Scott Castlin. 
Apparently, this was an ongoing event 
as the same employees were using their 
access to state and federal criminal histo- 
ries to do background checks on their 
relatives’ boyfriends, lovers, etc. Then 
WSP superintendent Tana Wood said the 
matter was resolved by counseling 
Gradwohl not to use the ACCESS/W ASIC 
terminal for her own personal purposes. 
The whistleblower later complained he/ 
she was denied promotions due to the 
whistleblowing. Auditor’s Case No. 99- 
OS. 

MICC Dumps Toxic Waste in Marine 
Waters: 

In 1995 the auditor’s office confirmed 
that the DOC at McNeil Island Correc- 
tions Center was dumping copper based 
paint chips, waste water oil and other toxic 
solvents directly into Puget Sound wa- 
ters in violation of state water laws. The 
Department of Ecology investigated and 
found that the DOC had no boatyard per- 
mit for the boatyard operation. The DOC 
said it would stop dumping the chemicals 
into the water. Auditor’s Case No. 96-06. 
AHCC Lack of Building Permits: 

The auditor’s office confirmed that 
construction work had proceeded at the 
Airway Heights Corrections Center with- 
out first obtaining electrical and other 
construction permits. As previously re- 
ported in PLN, despite being opened in 
1994, AHCC is poorly built and suffers 
from numerous design defects and 
shoddy construction, which has resulted 
in extensive repairs by the DOC. The 
Dept, of Labor and Industries has repeat- 
edly cited the prison for its state law 
violations. The auditor’s office approved 
letting L&I deal with AHCC to inspect 
past electrical work done without permits 
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and the DOC promised to follow state law 
in the future. Auditor Case No. 99- 1 2 1 . 

Biannual statewide audits of the 
DOC from 1997-1999 show that the 
auditor’s office conducts limited audits 
of the DOC to ensure it is complying with 
state laws. The only significant shortcom- 
ing identified by the auditor’s office is 
that the DOC has no meaningful inven- 
tory of its physical assets, which means 
it cannot track or account for its assets. 
MICC and the Monroe Correctional Com- 
plex were identified as being especially 
lax in these areas. Since the DOC thinks it 
has over $50 million in furnishings and 
equipment, the amount is not insubstan- 
tial. A lack of meaningful inventory means 
employees can steal to their heart’s con- 
tent and the state wouldn’t even know it. 

So far the legislature and corporate 
media are willfully oblivious to the 
auditor’s perfunctory performance and 
sweetheart “investigations” of state agen- 
cies. ■ 

CA Medical Lab Faked 

Prison Tests 

by Marvin Mentor 

scandal has unfolded wherein 
contract medical laboratory 
faked critical test results of at least 4000 
state prisoners in 1 1 California prisons 
between 1995 and 1996. Moreover, a 
search of prisoners’ medical records un- 
covered at least 650 cases, where, as of 
four years later, no retest was documented, 
a San Francisco Chronicle investigative 
report revealed recently through docu- 
ments obtained via state Public Records 
Act and federal Freedom of Information 
Act requests. 

B.C.L. Clinical Labs of Santa Fe 
Springs (Los Angeles County) had 
gained contracts with at least seven Cali- 
fornia Department of Corrections (CDC) 
prisons between 1995 and 1996 to pro- 
cess prisoner lab specimens. State 
inspectors closed B.C.L. down in Decem- 
ber 1996 in a raid where they caught 
employees red-handed typing phony lab 
“results” into a computer. Critical tests 
for AIDS, hepatitis, cancer and other se- 
rious diseases were being faked at the 
expense of the health of the prisoners and 
the communities they returned to. 

The Chronicle reported that a recent 
hand search of all of CDC’s 1 62,000 pris- 
oner medical files revealed at least 650 
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cases where no retesting was docu- 
mented. Disturbing was the fact that the 
search and retesting effort comes after 
almost four years since the US Depart- 
ment of Health and Human Services 
issued warning letters to at least seven 
California prisons that the lab posed “im- 
mediate jeopardy to patient health and 
safety.” The letters recommended “im- 
mediate follow-up, particularly in the area 
of Pap smear and HIV testing.” 

A review of state records showed 
B.C.L. had nine service contracts total- 
ing $736,000, from which they were paid 
$336,000. B.C.L. ’s owner and manager, 
Parveena Ahkter and her brother Ayazur 
Rahman were believed by investigators 
to have fled the country shortly after they 
raided the lab on December 10, 1996. In 
January 1 997, the federal Department of 
Health and Human Services suspended 
B.C.L. ’s license and on May 1, 1997, re- 
voked it. 

Dr. Corey Weinstein, a San Francisco 
medical consultant for prisoners, told the 
Chronicle, “How can we trust a depart- 
ment that sat on information like this for 
four years, and then begrudgingly begins 
to do it? To regain my confidence, the 
people responsible for this ever happen- 
ing need to be identified, and let go.” 

During the two-year period in which 
B.C.L. contracted to perform tests with 
1 1 California prisons, doctors at several 
of them complained of slow response 
times and unreliable test results. R.J. 
Donovan Correctional Facility in San Di- 
ego spotted problems only days after 
their B.C.L. contract began in July 1995 
and terminated its contract after just two 
months. But other California prisons, 
unaware of the problems, fell prey to 
B.C.L. ’s bids for such services, which 
were offered at half the price of its com- 
petitors. 

The Chief Medical Officer at Chuck- 
awalla Valley State Prison, Dr. John 
Culton, told the Chronicle that he had 
urged state health inspectors to check out 
the company, “Everyone, from the doc- 
tors and nurses on down, was fully aware 
of the problem with B.C.L. We’d gotten 
to the point where we were looking for 
errors and were retesting anything that 
seemed necessary.” But he acknowl- 
edged that there was no written record of 
a formal “cleanup”. 

The warning sent by federal regula- 
tors in March, 1997 went to Northern 
California Women’s Facility, Stockton; 
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Calipatria State Prison, Calipatria; 
Lancaster State Prison, Los Angeles; 
Chuckawalla Valley State Prison and Iron- 
wood State Prison, Blythe; Central 
California Women’s Facility, Chowchilla; 
and Deuel Vocational Institute, Tracy. 

B.C.L. had billed one prison alone, 
between July and November 1996, for 
$ 1 6 1 ,000 for thousands of medical tests. 
A chance investigation of medical 
records of 100 women at the two 
Chowchilla women’s prisons uncovered 
13 files involving tests by B.C.L. in the 
six months before it was closed. Only 
two of the charts showed any evidence 
of retesting. 

CDC officials conceded that al- 
though doctors at each of the 1 1 prisons 
were well aware that there were problems 
with B.C.L. ’s testing, they have yet to 
find any record of a large-scale retesting 
program after discovering that the lab had 
been fabricating test results. 

The shoddy quality of B.C.L.’s work 
was readily apparent at the time. Dr. 
Antony Di Domenico, chief medical of- 
ficer at the Valley State Prison for Women 
wrote memos detailing serious problems 
with B.C.L.’s work that should have 
alerted prison officials to widespread test- 
ing problems. Among the cases 
highlighted by Dr. Di Domenico were an 
HIV test on a woman prisoner who twice 
“tested” negative yet prison doctors 
knew the prisoner was HIV positive. In 
another case a woman tested negative 
for pregnancy even though she was vis- 
ibly pregnant. 

When B.C.L.’s license was revoked 
on May 1 , 1 997, the lab was fined $20,000, 
which was never paid. State health de- 
partment investigators sent a 
recommendation for criminal prosecution 
of B.C.L. to the state attorney general’s 
office, which never acted on the recom- 
mendation. No charges were ever filed 
against B.C.L. or its directors. 

Rahman was given the stiffest ad- 
ministrative penalty available: he was 
barred for owning operating or directing 
a medical laboratory for two years. That 
expired on May 1, 1999. The San Fran- 
cisco Chronicle found that in July 1 999 
Rahman obtained a state license to run a 
new company based on Whittier, a Los 
Angeles suburb, called American Diag- 
nostic Labs. ADL is licensed to run 
medical tests in blood and tissue samples 
for wide range of illnesses. Rahman told 


reporters he had nothing to hide. When 
questioned about the issuing of the new 
license Paul Kimsey assistant deputy di- 
rector for laboratory science at the Dept, 
of Health said, “It is our perspective that 
this license should never have been is- 
sued. When our investigation is complete 
we will take appropriate legal action.” 
Despite that Rahman’s license, applica- 
tion was granted without question by the 
Dept, of Health and as HLAgoes to press, 
he remains in business. ■ 

Source: SanFrancisco Chronicle 

AZ Prisoners Can’t 
Access Internet, But the 
Net Accesses Them 

state law that went into effect 
uly 18, 2000 makes it a Class 1 
Misdemeanor for Arizona prisoners to 
“send mail or receive mail from a commu- 
nication service provider or remote 
computing service.” The law imposes 
penalties for any prisoner that “corre- 
sponds or attempts to correspond with a 
communication service provider or remote 
computing service” or for “any person 
who accesses the provider’s or service’s 
internet web site at the inmate’s request.” 

The stated purpose of the law, ac- 
cording to a “fact sheet” distributed by 
the Arizona State Senate, is to prohibit 
“prison inmates from posting or retriev- 
ing internet information either personally 
or through a third party.” 

The preamble to H.B. 2376, which 
passed by a wide margin and became law 
(Arizona Revised Statutes, § 31-242) 
when signed by the governor March 3 1 , 
2000, states: 

“Arizona inmates do not currently 
have access to the internet. However, 
many prison inmates use third parties to 
do business with Internet service provid- 
ers. The inmate can contact friends, family 
or an Internet service provider via paper 
mail services in order to post information 
online from outside the prison. The friend, 
family member or service provider can then 
collect any responses to the inmate’s 
posted information and mail those re- 
sponses to the prisoner, again using paper 
mail. In this fashion, inmates have access 
to pen pal services, online chats, and per- 
sonal web sites.” 



The law states that non-prisoners 
would be prosecuted only for “actions 
done at the inmate’s request rather than 
on the inmate’s behalf,” but fails to clarify 
how such a distinction might be made. 

Although Arizona prisoners, under 
the dictates of this law, are prohibited 
from accessing the Internet — the 
Internet now offers the rest of the world 
unparalleled access to information about 
them. The Arizona DOC established an 
Internet site that identifies all prisoners 
in the justice system and their current 
status ( www .adcprisoninfo.az.gov). 

DOC Director Terry Stewart said the 
website, called “Inmate Datasearch,” is 
the most comprehensive public inmate 
database in the United States. It contains 
records of 1 1 2,000 current or former state 
prisoners, dating from 1985. Information 
in the database includes aliases, prison 
location, birth dates and release dates 
revised weekly. ■ 

Sources: Reader Mail, ADOC Press Re- 
lease 


Work Info Wanted 

I am conducting a survey of 
U.S. prisoner pay policies. For 
each prison system in the country, I 
want data on prisoners’ pay rates; 
maximum and minimum monthly 
earnings; amounts withheld for 
taxes, fines, restitution, child 
support, room and board and 
savings; and any other information 
describing how prisoners are 
compensated for their labor. 

I hope to publish the results of 
my survey in a national prison news 
magazine. I will endeavor to 
acknowledge all responses and 
advise where my study will be 
published. 

Send the information to: 

Roger Hummel # 670046 
Albert Hughes State Prison, 
Gatesville, TX 76597 
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Verdicts and Settlements 


$1 15,000 Settlement Where Guards 
Fed NY Prisoner Ground Glass: In Sep- 
tember 1999, New York prison officials 
settled a lawsuit by prisoner Teno Gee 
for $115,000 in damages. Gee was the 
chairman of the Inmate Liaison Commit- 
tee at the Great Meadow Correctional 
Facility in Comstock. In that capacity Gee 
had caused a number of policy changes 
in the prison property room. In retalia- 
tion: property room guards Charles 
Palmer and Paul Zametski planted ground 
glass in coffee sent to Gee in a food pack- 
age. Gee suffered stomach and intestinal 
injuries from drinking the coffee with the 
ground glass in it. 

During discovery, one of the defen- 
dant guards admitted he gave Gee the 
coffee knowing it contained the glass frag- 
ments. Gee filed suit in federal court 
claiming intentional assault and battery 
and deliberate indifference to his serious 
medical needs. The New York DOCS 
agreed to pay Gee $ 1 1 5,000 to settle the 
suit. Settlement occurred during jury se- 
lection for trial. Gee was represented by 
PLY subscriber Joseph Viener of Mineola 
NY. See: Gee v. Great Meadow Correc- 
tional Facility USDC NDNY case No. 


97-CIV- 1908. Source: NY Jury Verdict Re- 
porter. 

$160,000 Verdict in NY Diabetic 
Cyst Suit: On January 1 1 , 2000, the New 
York court of claims awarded $ 1 60,000 to 
diabetic New York state prisoner Daniel 
Brill. In 1996 while at the Mid-State Cor- 
rectional Facility Brill sought treatment 
for an infected cyst. Brill was eventually 
hospitalized and treated with IV antibiot- 
ics and ultimately required extensive 
surgery. As a result, he suffered signifi- 
cant scarring to his leg and the permanent 
loss of knee extension. Brill filed suit 
claiming that the treatment he received 
was inadequate. The court of claims 
agreed. The court held that the prison 
nursing staff was negligent in failing to 
properly monitor Brill’s cyst when it 
turned into an abscess. The court held 
that if Brill’s abscess had been properly 
drained when he first sought treatment 
the surgery would not have been neces- 
sary. The court awarded Brill $ 1 00,000 for 
past pain and suffering and $60,000 for 
future pain and suffering. See: Brill v. 
State of New York Court of Claims No. 
9783 1 Syracuse. Source: NY Jury Verdict 
Reporter. 


$5,500 Awarded in NY Unlawful Im- 
prisonment Suit: On May 4, 2000, the 
New York court of Claims awarded Allen 
Israel $5,600 in damages after New York 
parole officials wrongfully violated his 
parole. Israel had a maximum parole expi- 
ration date of April 12, 1996. His parole 
was later revoked due to a traffic offense 
but no new maximum expiration date was 
set. On May 6, 1996, Israel had a final 
parole revocation date hearing. On May 
23, 1 996 Israel was released from custody. 

The court of claims held that the 
state had violated Calhoun v. NY State 
Division of Parole Officers , 999 F.2d 647 
(2nd Cir. 1993) which had held that the 
state cannot extend a prisoner’s sentence 
beyond the maximum expiration date 
based on a claimed parole violation un- 
less a final revocation hearing had been 
held. The court awarded Israel $5,500 in 
damages; finding he was unlawfully held 
49 days past his release date. The court 
noted there was no showing of lost 
wages or special damages. Israel repre- 
sented himself pro se in this case. See: 
Israel v. State of New York Court of 
Claims No. 942 1 1 New York City. Source: 
NY Jury V erdict Reporter. 


DISCOUNTED PRISON CALLS 

IS YOUR FAMILY PAYING TOO MUCH FOR COLLECT PRISON CALLS? 

ARE YOU SPENDING $100 OR MORE PER MONTH ON THESE PRISON CALLS? 

IF YOUR ANSWER IS YES 

CALL TELE-NET FOR AN ALTERNATIVE TO THE HIGH COST OF PRISON CALLS 

10.9 cents per minute — state to state calls 

14.9 cents per minute — instate calls 

Any time — Any day 
We service most prisons in the US 
We can send calls anywhere in the world 


FAST INSTALLATIONS IN THE FOLLOWING AREAS 
Ontario, OR WalaWala.WA Tuscan, AZ 

Pendleton, OR Concord, NH Gig Harbor, WA 

Goldsboro, NC Talladega, AL Darlington, SC 


Tele-Net, Inc 



For Service Cal! 
1 - 888 - 299-7800 
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MO Prisoner Awarded $130,000 in 
Retaliation and Haircut Claims: On Feb- 
ruary 4, 2000 a federal jury in the Eastern 
District of Missouri awarded $ 130,000 in 
damages to Jerry McCrary. McCrary, who 
is black, filed suit claiming that while im- 
prisoned at the Potosi Correctional Center 
in Missouri on August 16, 1992, he was 
severely beaten by white prisoners dur- 
ing a riot. McCrary claimed the prison 
official defendants failed to protect him 
from other prisoners. He also claimed a 
violation of his First amendment rights 
when he was forced to cut his hair, which 
violate his Rastafarian religious beliefs. 
Prior to trial the defendants had offered 
to settle the case by offering McCrary 
$500. At trial, a jury awarded McCrary 
$130,000 in damages. Based on evidence 
presented at trial, retaliation claims that 
had been dismissed at summary judgment 
were reinstated by the court and sched- 
uled for a separate trial. McCrary is 
represented by St. Louis, MO, attorneys 
Mary Ann Wymore and John Petite. See: 
McCrary v. Delo, USDC EDMO, and Case 
NO. 93-CV-384. Source: Jury Verdict Re- 
porting Service. ■ 

Ohio Abandons Private 
Food Service Experiment 

I n October 2000, the Ohio prison 
system decided to abandon its 
controversial two-year pilot project to 
privatize the food service at the Nobel 
Correctional Institution (NCI). 

In October, 1998, the Ohio Depart- 
ment of Rehabilitation and Correction 
(DORC) awarded a two-year contract to 
ARAMARK Correctional Services, a pri- 
vate company in Oakbrook, Illinois, to 
prepare and serve meals to NCI’s 2,500 
captive consumers. The contract was 
plagued with problems from the outset 
[See: “Ohio Prison Food Contract Sparks 
Controversy,” PLN, Oct. ’00]. The meals 
served by ARAMARK were of such poor 
quality — and small portion sizes — 
DORC officials feared a riot at NCI. 

In February, 1999, state officials met 
behind closed doors with ARAMARK 
executives and secretly amended the con- 
tract to allow the company to charge more 
than 60 percent higher rates in exchange 
for providing more and better food, re- 
sulting in cost overruns of nearly $2 million 
over the original contract. 


When the state solicited bids for a 
new contract in 2000, ARAMARK and 
two other private food service companies 
submitted proposals. Another bid was 
submitted by Local 1 1 of the Ohio Civil 
Service Employees Association; 
AFSCME, the union representing state 
workers. Each bidder — the union and 
the three companies — submitted propos- 
als based on 60 percent, 72.5 percent, and 
100 percent of NCI prisoners eating all 
meals. 

At the 60 percent level, the union 
offered a proposal of $4.5 million over two 
years, $300,000 more than Continental 
Food Services, the lowest bidder. How- 
ever, the union and Continental’s bids 
were the same, $5.5 million, at the 72.5 
percent level. And the union’s bid of $6 
million at the 100 percent level was 
$800,000 less than Continental’s. 
ARAMARK and Canteen Food Services 
submitted bids higher than either of the 
other two. The state awarded the con- 
tract to the state workers. “We decided 
to convert to civil service (state) employ- 
ees because the private company’s bid 
was virtually the same,” DORC spokes- 
pei3XiAn±EaDgantD3dt ie.Columbus 
Dispatch. 

Peter Wray, spokesman for the 
union, said, “This explodes the myth that 
privatizing saves taxpayers money. Pub- 
lic employees can do the job as good or 
better than private companies.” ■ 

Source: Columbus Dispatch 

The Prison Payoff: 

The Role of Politics & 
Private Prisons in the 
Incarceration Boom 

A report published by the West- 
xVem Prison Project and the West- 
ern States Center. The report concludes 
that private prison corporations exert in- 
creasing political influence at the state 
level. Private Prisons are also playing a 
key role in the Grafting of harsh criminal 
justice legislation that is designed to im- 
prove their long-term business prospects 
by increasing the number of Americans 
incarcerated. To get a copy send $15 to: 

rVestren Prison Project 
PO Box 40085 
Porland, Oregon 97240-0085 
(or) 503-335-8449 


* ONL Y A THOLAB/RD * 

44-HOUR SHIPPING 

ONE LOW $4.25 SHIP CHARGE— UNLIMITED QUANTITY 
NO SERVICE CHARGE ON CREDIT CARDS 
NEVER A RESTOCKING FEE 


BASKETBALL SHOES 

ADIDAS FORUM— MID— BLK OR WHT— MEN 59.95 

ADIDAS PRO MODEL-MID-BLK OR WHT-MEN 44.95 

ADIDAS PRO MODEL MILLENNIUM-BLK/WHT-M ... 57.95 
ADIDAS SUPERSTAR— LOW— BLK OR WHT-MEN . 39.95 

ADIDAS SUPERSTAR MILLENNIUM-MEN 53.95 

ADIDAS THE KOBE — MID— BLK OR WHT-MEN ... 94.95 

AND 1 24 KARAT— MID-BUCK— MEN 58.95 

AND 1 AFTER PARTY ll-BLK-MEN- WHOLE SIZES . 46.95 

AND 1 ALL AMERICAN— MID— BUCK-MEN 58.95 

AND 1 DOUBLE CROSS DOT FADE-MIDBLUE-M .. 58.95 
AND 1 POST GAME TOCHILLIN SUP ON-MID-BLK 43.95 
AND t TAI CHI-MID— BUCK OR WHITE— MEN ... 58.95 
CONVERSE A/S HEUUM: 01-MID-BLK OR WHT-M 49.95 
CONVERSE CHUCK AUTHENTIC-MID-BLK/WHT-M 49.95 
NEW BAUNCE BB 752-MID-BLK OR WHT-M .. 49.95 
NEW BAUNCE BB 800-MIDBLK, WHT, GRAY-M .. 59.95 

NIKE D5— MID— BUCK OR WHITE-MEN 49.95 

NIKE AIR DOUBLE FACE— 3/4— BUCK— MEN 59.95 

NIKE AIR FLIGHT NOTION-MID-MEN 59.95 

NIKE AIR FLIGHTPOSITE— MID— BUCK— MEN ... 119.95 

NIKE AIR FORCE 1— HIGH-GRAY-MEN 64.95 

NIKE AIR FORCE AUTHENTIC-MID-BLK/WHT-M .. 67.95 

NIKE AIR MAX PENNY-MID-BUCK-MEN 89.95 

NIKE AIR SEQUENTIAL— MID— BLK/WHT— MEN .... 59.95 
NIKE AIR TEAM MAX LITE-MID— GRAY— MEN .... 69.95 
NIKE AIR VALOR FORCE— BLK/WHT— MID— MEN 64.95 

RUGGED SHOES & HIKING/WORK BOOTS 

TIMBERUND 10054-6" BLK W/ COLUR-MEN .. 99.95 
TIMBERUNO 10069-6" BUCK-D & EE-MEN ... 79.95 
TIMBERUND 10073-6" BLK W/ COLUR-MEN ., 99.95 
TIMBERUND 10016-6" GRAY W/COLUR— MEN 99.95 
TIMBERUND 10009-6" SUNRISE W/COLUR-M .. 89.95 
TIMBERUND 10061—6" WHEAT W/ COLUR-D.EE . 99.95 

TIMBERUND 10066-6" WHEAT-MEN 79.95 

TIMBERUND 50059-CHUKKA-MID-BUCK-MEN .. 95.95 
TIMBERUND 11015-CHIKKA-MID-BUCK-MEN ... 69.95 
TIMBERUND 50064-CHUKKA-MIDBUTTERNUT-M . 95.95 
TIMBERUND 50061-CHUKKA-MID-WHEAT-MEN. 89.95 
TIMBERUND 1 1041 -CLASSIC OXFORD-WHEAT-M ..74.95 
TIMBERUND 13070-FIELD BOOT-MID-MEN ... 95.95 
TIMBERUND 13086-FIELD BOOT-MID-WHEAT-M 95.95 

RUNNING SHOES 

ASICS GEL 2050-MEN & UDIES 59.95 

BROOKS HF BEAST-MEN 6 UDIES 65.95 

MIZUNO WAVE RIDER 2-MEN S LADIES 49.95 

NEW BAUNCE M 996-MEN SPECIAL 59.95 

NIKE AIR CONVERGE TRIAX-UDIES 49.95 

NIKE AIR INTERNATIONAL MAX + -MEN 71.95 

REEBOK CUSSIC LEATHER— BLK/WHT— M/L 43.95 

SAUCONY SHADOW ORIGINAL-MEN 39.95 

CROSS-TRAINING SHOES 

ADIDAS RESPONSE TRAINER-MEN 8 UDIES .... 45.95 
NEW BAUNCE MX 608— BLK/WHT-D.EE.4E-MEN . 47.95 

NEW BAUNCE MX 651-D, EE $ 4E— MEN 64.95 

NEW BAUNCE MX 891-0 6 EE-MEN 65.95 

NEW BAUNCE MX 1002-D, EE & 4E— MEN 69.95 

NEW BAUNCE WX 608— AA. B & D-UDIES 47.95 

NIKE AIR INHERENT-MEN 54.95 

REEBOK EXOFIT— LOW— BLK OR WHT-MEN 44.95 

REEBOK EXOFIT —HIGH— BLK OR WHT-MEN 47.95 

REEBOK WORK-OUT— BLK OR WHT-MEN 41.95 

SANDALS - WHOLE SIZES ONLY 

ADIDAS ADILETTE 19.95 

ADIDAS SANTIOSSAGE 20.95 

FIU CUSSIC SUP-ON 15.95 

NEW BAUNCE S 250 19.95 

REEBOK ITALIA 19.95 

THOUSANDS OF ITEMS - MAJOR BRANDS 
LOWEST PRICES - 20%-50% OFF 

COMPLETE SHOE LINES— MEN'S, LADIES' « KID'S 
RUNNING • TENNIS • AEROBICS • BASKETBALL 
CROSS-TRAINING • WALKING • BOOTS • ETC. 
T-SHIRTS • SWEATSHIRTS • HATS & CAPS • SOCKS 
COMPLETE UNES OF ALL RACQUET SPORTS 
TENNIS — R ACOUETB ALL — SQUASH 

SHOWROOM OUTLET • PHONE » MAIL » FAX ■ INTERNET 

9220 PULASKI HWY. • BALTIMORE, MD 21220 
MON.-FRI. 9-5 • SAT. 9-3:30 • CALL 410-687-6400 
24-HR FAX 410-687-731 1 
MAIL OR PHONE-VISA MASTERCARD. DISCOVER/NOVUS. 
AMEX, MONEY ORDER OR CHECK. SM. ADD. SHIPPING CHARGE 
OUTSIDE USA &AP0S. MD. RESIDENTS ADO 5%. FREE CATALOG. 
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Tide Turns Against Prison Privatization 


N orth Carolina, Georgia, Utah and 
Louisiana are among states that 
experimented with private prisons and be- 
cause of problems encountered have 
eliminated them altogether or scaled back 
plans for future privatization. 

North Carolina officials converted 
both of the state’s private prisons to pub- 
lic operation, and banned future “spec” 
prison development and the importation 
of prisoners from other states. 

Two private prisons were built in 
North Carolina by Corrections Corpora- 
tion of America (CCA) in 1998 under 
five-year contracts with the state to house 
prisoners on a “pilot” basis. But the 
Pamlico and Mountain View Correctional 
Facilities were beset with problems from 
the day they opened. CCA was repeat- 
edly cited by state monitors for chronic 
understaffing and inadequate service 
delivery in many vital areas: prison secu- 
rity and safety; prisoner work 
assignments; medical and mental health 
care; education programs; and substance 
abuse treatment. As a consequence of 
CCA ’s failure to live up to contract speci- 
fications, the DOC withheld $ 1 million in 
payments to the company. And on June 
23, 2000, DOC Secretary Theotis Beck 


k 


BE A PARALEGAL 


^egal Assistant) 


□ New, approved, graded 
curriculum 

□ Civil and Criminal Law and 
Procedures 

□ 100 Years ofLegal Training 
experience 

□ Study at home in your spare 
time 

Call (800) 826-9228 
or Write for a free - 
catalog: 



BLACKSTONE SCHOOL 
OF LAW 

P.O. Box 701449, Dept. PN 
Dallas, Texas 75370 


announced the state would terminate the 
CCA contracts and resume operational 
control of both prisons. CCA will con- 
tinue to own the prisons, leasing them 
back to the state. 

A week later, the North Carolina Gen- 
eral Assembly enacted special legislation 
to ensure that in the future, private pris- 
ons cannot be built or operated in their 
state to house prisoners from other states. 

CCA opened two prisons in Georgia 
in 1 998, both of which were plagued with 
problems. A state audit found that secu- 
rity and health delivery positions were 
understaffed, security for prescription 
drugs was lax and tools that could be used 
as weapons were easily available to pris- 
oners. Georgia officials said the company 
has corrected the problems, but no doubt 
their enthusiasm for prison privatization 
was dampened. 

In 1 999 CCA built a prison in McRae, 
Georgia “on speculation” that the DOC 
would need additional bed space by 200 1 . 
But the state lowered its projections and 
declared that it wouldn’t need the extra 
bed space. 

CCA announced plans to fill the 
empty 1 ,524-bed McRae prison with Ha- 
waii state prisoners. But Georgia officials 
said the state has never allowed prison- 
ers from another state to be housed in 
Georgia. 

McRae city officials are supportive 
of the CCA prison because the commu- 
nity needs the jobs. But city officials say 
they are unsure they have the authority 
under state law to negotiate a contract 
with CCA that would involve bringing in 
out of state prisoners. 

Utah terminated a contract with 
Cornell Corrections Corp. to build and 
operate a medium-security prison after 
promised savings failed to materialize. 
Instead, the state will rent bed space from 
expanded jails in Beaver and Millard coun- 
ties. 

Cornell beat out three other bidders 
in 1998 to build the 500-bed prison on 40 
acres in Utah’s West Desert, 44 miles west 
of Salt Lake City, at an original projected 
cost of $26.7 million. The community of 
Grantsville had lobbied hard to host the 
prison to bring in jobs. The town even 
spent $100,000 to extend a water line to 
the edge of the city limits in order to sup- 
port the prison. 


In the spring of 1998, the Utah Citi- 
zens Education Project (UCEP) was 
formed by a small group of veteran activ- 
ists and went to work to fight prison 
privatization in Utah. Along the way, they 
gathered the support of the ACLU, the 
Utah chapter of CURE (Citizens United 
for the Rehabilitation of Errants), the Utah 
Sheriffs Association and the Church of 
Latter Day Saints. The group convinced 
legislative leadership to hold hearings on 
the privatization plan. At the same time, 
they initiated an aggressive press cam- 
paign that resulted in dozens of news 
stories raising questions about prison 
privatization. 

As time dragged on, interest rates 
rose and the value of Cornell’s stock nose- 
dived — from $21.50 per share in April 
1999 to $5.88 on August 1st — making it 
impossible for the company to deliver on 
the amount it bid. 

Cornell initially told the state it would 
cost $47.07 per prisoner for each day of 
incarceration. In the original bid, the state 
would also have to pay an additional 
$15.56 per prisoner per day to retire 
Cornell’s debt for construction of the fa- 
cility. But as the months dragged on, that 
amount climbed to $28.61 per day, bring- 
ing the total cost per prisoner to $75.68. 
Moreover, the county jails committed to 
charging the state $49.29 per cell. 

Those numbers, along with the op- 
position to privatization generated by 
UCEP, caused the state to terminate the 
deal with Cornell before construction be- 
gan. The state will still have to pay Cornell 
for some costs related to the contract. 
State officials say there is a “significant 
disagreement” about how much is owed 
but they hope to resolve the dispute 
through mediation rather than litigation. 

The Utah DOC still has plans to con- 
tract with a private prison company to 
operate an abandoned state jail that it 
hopes to convert to a women’s prison. 
And it already contracts with Ogden, 
Utah-based Management and Training 
Corp. to manage a 400-bed prison in 
Draper. But cancellation of the proposed 
Cornell prison marks a turning point. That 
prison was stopped dead in its tracks, by 
a combination of grassroots opposition 
and economic factors. 

Another turning point was reached 
on October 3, 2000, Federal Judge Frank 
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Polozola signed a $20 million dollar settle- 
ment to end litigation brought against the 
state of Louisiana’s juvenile prisons. Al- 
though there were problems cited in all 
of the state’s juvenile facilities, by far the 
worst abuse occurred in two facilities 
operated by private prison corporations. 
[See: “Louisiana Abandons Private Ju- 
venile Prisons,” PLN on page 24 of this 
months issue] 

Under the terms of the settlement, 
the state resumed custody of all of its 
juvenile detainees and eliminated the use 
of private juvenile facilities altogether. 

Although the state is left holding the 
$20 million bag, so to speak, it filed a 
motion in federal court against Trans- 
American Development Associates, Inc., 
and Correctional Services Corporation of 
Sarasota, Florida, to pay a portion of the 
legal fees related to the litigation. ■ 

Sources: The Associated Press, The 
Desert News, Justice Matters 

OH S.Ct. Strikes 
Down Bad Time 
Law 

T he Ohio Supreme Court found a 
state statute, RC 2967. 1 1 , which 
allowed prison officials and the Ohio Pa- 
role Board to try: convict, and add time 
to Ohio prisoners’ sentences for criminal 
infractions occurring during the prison- 
ers’ stated prison terms, violated the 
constitutional doctrine of separation of 
powers and was unconstitutional. 

While serving an 8-month prison 
term for drug possession, Gary Bray al- 
legedly assaulted a prison guard and the 
Ohio Parole Board added a 90-day bad- 
time penalty to Bray’s original sentence. 

In October 1998, while serving a 9- 
month prison term for aggravated assault, 
Richard Haddad allegedly committed an 
assault and was sentenced by the Ohio 
Parole Board to an additional 90 days of 
bad-time incarceration. 

Samuel White was serving a 16- 
month term for receiving stolen property 
when, in June 1998, he allegedly commit- 
ted an assault and the Ohio Parole Board 
sentenced him to an additional 30-day 
bad-time sentence. Later in 1998, White 
allegedly committed another assault; the 
Parole Board sentenced him to an addi- 
tional 90-days bad time in prison. 


In the state courts. Bray, Haddad, 
and White individually and separately 
contested their bad-time penalties and the 
constitutionality of RC 2967. 1 1 . Follow- 
ing different appellate pathways, the 
three converged at the Ohio Supreme 
Court to challenge RC 2967. 1 1 on consti- 
tutional grounds and the separation of 
powers doctrine. 

In its decision the Court reminded 
all parties that the determination of guilt 
and the sentencing of a defendant are 
the sole province of the judiciary. While 
prison discipline is clearly an exercise of 
executive power, said the Court, the try- 
ing, convicting, and sentencing of 
prisoners for crimes committed while in 
prison is not. 

The Court found RC 2967. 1 1 enables 
the executive branch to determine 
whether a crime has been committed, to 
prosecute a prisoner for a crime, and to 
impose a sentence for that crime. This, 
said the Court, allows the executive 
branch to act as judge, prosecutor, and 
jury and thus intrudes well beyond the 
constitutional role of the executive 
branch. 

“Accordingly, we hold that RC 
2967. 1 1 violates the doctrine of separa- 
tion of powers and is therefore 
unconstitutional,” concluded the Court. 
See: State ex rel Bray v Russell, 729 NE.2d 
359 (Ohio 2000) ■ 

SC Jail Escape 
Kills One 

E ight prisoners sought to escape 
from the Richland county jail in 
South Carolina on the night of Septem- 
ber 17, 2000. The jail houses mostly 
pretrial detainees from Columbia, South 
Carolina and Richland County. The es- 
cape attempt resulted in a guard’s death 
but no one actually left the jail’s perim- 
eter. 

The eight prisoners, Terrion Warren, 
Antonio Ball, Charles Hayes, Roy Wil- 
son, William Blount, Lahborn Allah, 
Clarence Jones, and Cornelius Rogers 
were all in the jail facing charges ranging 
from armed robbery to murder. In the wake 
of the escape attempt, the first four were 
additionally charged with murder, kidnap- 
ping hostage taking, first degree lynching 
armed robbery, conspiracy to escape and 


attempted escape on September 22. The 
other four were charged with lesser es- 
cape related offenses. 

According to Richland county sher- 
iff Leon Lott, the prisoners overpowered 
the lone guard, Alvin Glenn, on duty in 
their 64-prisoner unit. The four charged 
with the guard’s murder dragged him into 
a cellblock room handcuffing him and se- 
curing his radio car keys and car alarm 
remote control which they hoped to ob- 
tain their getaway vehicle. In the process 
and with other prisoners looking on 
through a window the guard was beaten 
and choked to death. 

As that was going on other prison- 
ers stacked tables 20 feet high in a unit 
recreation area and broke through fences 
covering the area. Ball had released all the 
prisoners in the unit but only six managed 
to get out. Just three braved the jump from 
the roof to the ground; two broke ankles 
upon landing. Warren alone made it as far 
as the first perimeter fence where he was 
apprehended. 

Fifth circuit solicitor Barney Giese 
said no decision had been made about 
seeking the death penalty. Under South 
Carolina law, killing or kidnapping a guard 
can incur the death penalty. Of the eight 
prisoners only, Allah and Rogers were not 
charged with either offense. ■ 

Source: The State (Columbia, South Caro- 
lina) 

IL Prison Phone 
Ruling Published 

I n the June 2000, issue of PLN we 
reported that a federal district court 
in Illinois had dismissed a class action law- 
suit challenging the phone rates charged 
to consumers who accept phone calls 
from prisoners in Illinois prisons and jails. 
The court’s ruling is published at: 
Arsberry v. Illinois, 117 F. Supp.2d 743 
(NDIL2000). 

The case is on appeal and PLN will 
report its outcome. A number of similar 
suits challenging prison jail phone rates 
have been dismissed by federal courts 
around the country and are on appeal. 
This is the first of those rulings to be pub- 
lished. Other suits challenging prison and 
jail phone rates in state courts are still 
pending. 
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News in Brief: 


Australia: On November 15, 2000, 
Russell Briggs, the administration and fi- 
nance officer at the Fulham private prison 
in Sale was fired for sexually harassing, 
intimidating and bullying four female 
prison employees. The prison is operated 
by Australasian Correctional Manage- 
ment; a subsidiary of U.S. based 
Wackenhut Correctional Corporation. Jim 
Stanley, the prison’s intelligence and in- 
vestigations manager is also accused of 
assaulting and sexually harassing a fe- 
male guard and prison manager Andrew 
Senior is being investigated for sexually 
harassing a female employee at the prison. 

AR: On October 24, 2000, Marcus 
King, 26, a prison guard employed by the 
private, for profit, Wackenhut Corrections 
Corporation at the McPherson prison in 
Newport, pleaded guilty to a misde- 
meanor charge of sexually assaulting 
prisoner Vera Arnold, 29. King was guard- 
ing female prisoners at a local hospital 
when he raped Arnold in a bathroom. 
Arnold said she tried to resist but couldn’t 
because she was handcuffed and shack- 
led. King was fined $500, plus $75 in court 
costs for the rape. The judge then sus- 
pended the fine because King had been 
in jail awaiting disposition of the charges. 

Bolivia: In November 2000, a group 
of 36 prisoners in the Arocaqua prison 
gave $18,750 U.S. dollars to prisoner 
Rolando Tarqui. The money was sup- 
posed to pay for the construction of new 
cells in the prison. The building contrac- 
tor stopped work on the project claiming 
he had only been paid $ 13,700. The pris- 
oners have since filed a criminal complaint 
against Tarqui, claiming he stole the 
money intended for the contractor. Tarqui, 
who has since been released on parole, 
had been serving time for fraud, unlawful 
appropriation of funds and abuse of trust. 

C A: On November 8, 2000, Ironwood 
State Prison sergeant Curtis Landa was 
stabbed once in the back and once in the 
chest while taking out the garbage at his 
Blythe home before going to work. Landa, 
who was hospitalized in fair condition, 
believes he was attacked by his prison 
co-workers in retaliation for having re- 
ported hazing incidents at the Ironwood 
State Prison. Landa was tied up and 
gagged by his fellow guards in one haz- 
ing incident. Prison officials declined 


comment and no arrests have been made 
as PL N goes to press. 

FL: On December 1 3, 2000, Frank Lee 
Smith, 52, was cleared by DNA evidence 
of having raped, beaten and killed 
Shandra Whitehead, eight, in her Ft. Lau- 
derdale bedroom. The exoneration came 
too late for Smith, who died in January 
2000, while on death row awaiting execu- 
tion for Whitehead’s murder. Smith spent 
14 years on death row before dying of 
cancer. Police have reopened the investi- 
gation into Whitehead’s death. 

GA: On October 4, 2000, former state 
representative and Georgia Pardons and 
Parole Board chairman Wayne Snow Jr., 
64, was charged with one count of child 
molestation involving the sexual assault 
of a 14-year-old boy. Walker county pros- 
ecutors charged Snow with fondling the 
boy’s genitals after bringing the boy to 
his home and offering him a soda. Snow 
pleaded guilty and was sentenced to pro- 
bation for the child rape. Snow was 
chairman of the Georgia parole board from 
1 985 to the mid nineties. He served in the - 
Georgia general assembly from “1963- 
1983. 

Mozambique: On November 23, 2000, 
83 prisoners suffocated to death in the 
jail in Montepuez. Most of the dead were 
members of RENAMO, a CIA backed ter- 
rorist group that had agreed to participate 
in elections after surrendering in 1 992. The 
RENAMO members had been arrested 
after rioting to protest recent election re- 
sults. An international commission is 
investigating the cause of the prisoners’ 
deaths. 

New York: On November 1 4, 2000, a 
city DOC bus carrying 45 prisoners re- 
leased from the Rikers Island jail to a drop 
off point in Queens flipped over after be- 
ing cut off in traffic. Forty people were 
injured in the accident and treated for cuts 
and broken bones. No one was seriously 
injured. 

OH: On November 3, 2000, Brian E. 
Jones, an HIV positive prisoner at the 
Southeastern Correctional Institution in 
Lancaster, was charged with 3 counts of 
felonious assault for having sex with three 
other prisoners and not telling them he 
had HIV. Ohio law prohibits people with 
HIV from having sex without informing 
their partner(s) that they carry the HIV 
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virus, which is believed to cause AIDS. 
Jones is currently serving a 3- 1 5 year sen- 
tence on drug charges. 

OH: In early November, 2000, Rob- 
ert J. Fry, 45, quit his job of 22 years as a 
lieutenant at the Orient Correctional In- 
stitution, left his wife of two years, sold 
his boat and moved to Rhode Island to 
be with Rebecca Mandes, 34, a woman 
he met on the internet. Two days after 
arriving in Rhode Island, Rickie Mandes, 
40, Rebecca’s husband, shot and killed 
Fry at his new job in a local mail order 
store, and then killed himself. 

OH: On November 1 6, 2000, Tamara 
Welton, 30, was sentenced to six months 
in jail after being convicted of having sex 
with prisoner Rommell Knox. Welton was 
the clothing room supervisor at the War- 
ren Correctional Institution in Lebanon 
when the incidents occured. Ohio bans 
consensual sex between prisoners and 
prison employees. Welton was also des- 
ignated a sex offender and will have to 
register with police when she is released 
from jail. 

OH: On November 15, 2000, Jason 
Wagner, a convicted child rapist, was 
killed in his protective custody cell at the 
Warren Correctional Institution near 
Lebanon. Wagner was in PC due to the 
notoriety of his crime: abducting and rap- 
ing a 3-year-old girl for 4 days. Wagner’s 
cellmate, Timothy Hancock, has been 
charged with murder in Wagner’s death. 
Hancock and Wagner were the only 
people in the cell and both were alive at 
9:30 PM when counted by guards. By 
midnight, Wagner was dead. 

OH: On October 26, 2000, a Madi- 
son county sheriff’s van with 12 
handcuffed female prisoners crashed into 
a TruGreen-Chemlawn truck. Thick fog 
caused the accident. The prisoners were 
being transported to the Ohio State Re- 
formatory for Women in Marysville. Two 
Madison county deputies, the 12 prison- 
ers and the TruGreen-Chemlawn driver 
suffered injuries. One prisoner, Lois 
Hamilton, 60, was listed in serious condi- 
tion with head, chest and abdominal 
injuries. 

OK: On August 8, 2000, Donald M. 
Porter, a guard at the Oklahoma State Peni- 
tentiary in McAlester, was charged with 
one count of bringing contraband into a 
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state penal institution. Porter’s indictment 
claims he brought a Star 9 mm pistol, an 
FIE .25 caliber pistol, a bottle of 
Seagram’s gin and a bag of marijuana into 
the prison. News accounts did not indi- 
cate why Porter brought the items into 
the prison. 

PA: Scott Blystone, 44, a death row 
prisoner convicted of murder in 1 983 is 
getting divorced from his wife, Sharon 
Flora, 50, a police dispatcher. Blystone 
claims he invested $150,000 of Flora’s 
money, which has since grown to more 
than $ 1 .9 million. Flora claims that capital 
gains taxes have madeBlystone’s trans- 
actions less lucrative than they appear. 
Flora argues that Blystone is not entitled 
to any of their money because “I do not 
feel I’m married to him. It’s a piece of pa- 
per I signed. I’ve never even touched 
him,” Flora said. The two met through a 
pen pal program and married on death 
row in 1988. Blystone said he learned 
about financial investing by reading pub- 
lications on the topic in his cell. 

South Korea: On September 2, 2000, 
63 former political prisoners left South 
Korea for North Korea. The 63 men had 
spent up to 43 years in prison (45 had 
spent more tan 30 years in prison), usu- 
ally in isolation. They had been 
imprisoned on charges of espionage and 
being communists under South Korea’s 
harsh national security laws. Most of the 
prisoners would have been released from 
prison at any time had they renounced 
communism. The release was part of an 
amnesty program designed to improve 
relations with North Korea. 

Spain: On October 22, 2000, the 
Basque independence group ETA 
(Basque Homeland and Liberty) 
assisinated prison guard Maximo Casado 
Carrera, 44, by exploding a bomb in his 
car as he was going to work at the prison 
in Vitoria. Spain holds hundreds of 
Basque political prisoners who are rou- 
tinely tortured and treated badly because 
of their political views. ETA is seeking 
independence from Spain and has waged 
an armed struggle with that goal since 
1968. 

Turkey: On October 27, 2000, politi- 
cal prisoners who are members of 
Hezbollah, a Muslim fundamentalist 
group, took 17 guards hostage at the 
Elazig prison. The prisoners were de- 
manding to be allowed visits with their 
relatives. 


WA: On November 19, 2000, prison- 
ers in B unit, in the close custody section 
of the Clallam Bay Corrections Center 
(CBCC) in Clallam Bay ripped out the 
phones, shattered glass, tore up venti- 
lating ducts and tore out the ceiling in 
the unit. Two guards suffered minor in- 
juries. News accounts claimed no 
prisoners were injured and that the 
causes of incident were “unclear”. CBCC 
spokeswoman Sue Gibbs told media that 
14 of the 99 prisoners in B unit were 
placed in the prison’s Intensive Manage- 
ment Unit. 

WA: County jails in Chelan and 
Yakima counties are competing to rent out 
jail cells. Yakima County currently makes 
$4 million a year renting jail cells for $48- 
52 a day per prisoner, mainly to cities in 
Western Washington. Chelan county is 
trying to rent its jail beds for $56 a day 
and is counting on the money to offset 
the costs of building its new jail. So far, 
Chelan county has only been able to rent 
20 beds to the city of Federal Way. ■ 


Work Stoppage at 
Idaho CCA Prison 


F ive weeks after it opened, the 
Idaho Correctional Center (ICC), 
went on lockdown following a non-vio- 
lent protest by prisoners there. 
Corrections Corporation of America op- 
erates the $50 million 1 ,250-bed prison. 

In early July 2000, CCA began mov- 
ing Idaho prisoners from its New Mexico 
facilities. According to prison officials, 
the prisoners objected to more stringent 
rules at the new CCA prison south of 
Boise, including a prohibition on beards 
and higher telephone call charges. 

The work-stoppage prompted an 
immediate response from state prison of- 
ficials, who issued an “open letter” to ICC 
prisoners reminding them that, “refusing 
to work will not be tolerated., and could 
result in placement in Administrative Seg- 
regation for an extended period of time.” 

PIN doesn’t know how long the pro- 
test and lockdown lasted. ■ 

Source: The Associated Press 
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Yeskey Dismissed on 
Remand 

I n the September, 1 998 issue of PLN 
we reported Pennsylvania DOC v. 
Yeskey, 118S.Q. 1952 (1998) in which the 
United States supreme court held that 
prisons and jails are included in the cov- 
erage of the Americans with Disabilities 
Act, (ADA) 42 UJ.S.C. S 1 2 1 3 1 - 1 2 1 65 . The 
district court in this case had previously 
dismissed the case, holding that prison- 
ers were not within the ada’s coverage. 
The court of appeals tor the Third circuit 
reversed, holding prisoners were covered 
by the ADA. See: Yeskey v. Pennsylva- 
niaDOC, 1 18F.3d 168(3rdCir. \99T)[PLN, 
Apr. 1998]. The Supreme Court affirmed, 
and remanded the case to the district 
court for further proceedings. 

Ronald Yeskey, a Pennsylvania state 
prisoner with high blood pressure, filed 
suit under the ADA after he was pre- 
vented from significantly reducing his 
prison sentence by participating in the 
Pennsylvania DOC’s boot camp program. 
Due to his high blood pressure, Yeskey 
cannot engage in the vigorous physical 
exercise required by the boot camp pro- 
gram. As a result, he served a longer prison 
sentence. The court gives a detailed out- 
line of the Pennsylvania boot camp 
program and its time reduction compo- 
nent. 

To qualify for protection under the 
ADA, a plaintiff must show they are oth- 
erwise qualified to participate in the 
program they seek to participate in, but 
have a physical or mental impairment that 
substantially limits “a major life activity,” 
or is believed to have such an impairment. 
An impairment corrected by medication 
or other measures is not considered a dis- 
ability under the ADA. See: Sutton v. 
United Airlines Inc. ,119 S.Ct. 2139(1 999). 

The court dismissed Yeskey 's suit 
holding that high blood pressure does 
not impact a “major life activity” as re- 
quired under the ADA. The court rejected 
Yeskey ’s claim that exercise is a major life 
activity under the ADA. An activity’s 
importance to the plaintiff does not 
change this analysis. 

See: Yeskey v. Pennsylvania, 76 F. Supp. 
572 (MD PA 1999). ■ 
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No Qualified Immunity for Alaska 
Blanket Strip-Search Policy 


A federal district court in Alabama 
leld that a County Sheriff was 
not entitled to qualified immunity for a 
policy of strip-searching all jail admittees, 
regardless of personal circumstances. 

DeAngela Wilson, an 18-year-old 
high school student, was arrested at a 
drivers’ license checkpoint for driving 
under the influence of intoxicants. Un- 
der Alabama law, she was required to 
remain in custody overnight. 

Wilson was strip searched in accor- 
dance with the Shelby County Jail’s 
blanket strip search policy that applied 
to all arrestees admitted to the jail, regard- 
less of the charge against them, their 
criminal history, or the lack of a reason to 
believe they possessed contraband. 

Wilson brought suit alleging that the 
strip search policy violated her Fourth 
Amendment rights and seeking damages. 
Defendants filed a motion for summary 
judgment. 

The court noted, “the circuit courts 
have unanimously rejected blanket poli- 
cies authorizing strip-searches for 
minor-offense arrestees.” Ultimately, the 
court concluded “that the strip search of 
this 1 8-year-old girl, arrested for DUI and 


with no prior criminal record of any sort, 
isolated in a cell by herself, and creating 
no reasonable suspicion that she was 
hiding contraband, violated here Fourth 
Amendment right to be free from ‘unrea- 
sonable’ searches.” 

The court also rejected defendants’ 
claim of qualified immunity, concluding, 
“That the law was clearly established in 
1998 that a rigid, blanket policy of strip 
searching all arrestees admitted to jail vio- 
lated the Fourth Amendment.” As an 
alternative reason, the court found “that 
the policy authorizing this strip search 
lay ‘so obviously at the very core of what 
the Fourth Amendment prohibits that the 
unlawfulness of the conduct was readily 
apparent to the official, not withstanding 
the lack of case law.’” 

The court noted that its ruling con- 
flicts with the ruling in Skurstenis v. Jones, 
81 F.Supp. 2d 1228 (N.D. Ala 1999) wherein 
a different judge of the same court held 
that although the policy violated the 
Fourth Amendment, defendants were 
shielded from an award of damages by 
qualified immunity. [PLN Ian 2001], See: 
Wilson v. Shelby County, Ala., 95 
F.Supp. 2d 1258 (N.D.Ala. 2000). ■ 


Mentally 111 Prisoners in the New Jersey Prison 

System 
by Julia Lutsky 


T wo hundred prisoners filed a 
class action suit against the New 
Jersey Department of Corrections 
(NJDOC) in 1996. A court order issued as 
a result of that suit mandated an investi- 
gation to “assess the mental health 
services in the... NJDOC with emphasis 
on those institutions and housing units 
where the mentally ill were congregated.” 
Inspections were conducted in 1996 and 
1997 in Northern State Prison, New Jer- 
sey State Prison, and the Edna Mahan 
Correctional Facility for Women and East 
Jersey State Prison. Dr. Dennis F. Koson, 
who conducted the investigation and pre- 
pared the report, also visited the Forensic 
Psychiatric Hospital where mentally ill 
prisoners in crisis are held. 

The report was issued in 1998 and 
the court case was settled in July 1999. 


See: D.M. v. Terhune, 67 F.Supp. 2d 401 
(DNJ 1 999) [PLN, Nov., 2000], When no 
information appeared subsequently indi- 
cating changes had been made, Human 
Rights Watch sued to have Koson’s re- 
port released. When the state still refused 
to indicate what changes had been made, 
HRW issued a copy of the report. With 
this they hoped to pressure the NJDOC 
and then Governor Christine Whitman 
to show that conditions had improved. 
Following are some of the highlights of 
that report. 

• hi 1 996 the NJDOC contracted with 
Correctional Medical Services, Inc (CMS) 
to provide health care to prisoners. CMS, 
in turn, subcontracted mental health care 
to Correctional Behavioral Solutions of 
New Jersey, Inc. (CBS) while maintaining 
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control over medical evaluations, lab 
studies and medication administration. 
Many of the serious basic problems 
found, however, Koson says antedated 
the privatization of health care services. 

• Staffing is described as entirely 
inadequate, in particular with respect to 
the number of psychiatrists, far below the 
bare minimum necessary to treat the num- 
ber of seriously mentally ill prisoners. 
The medical health policies instituted by 
CBS, Koson says are so brief they fail to 
provide guidance to mental health staff. 
Mental health records are poorly orga- 
nized and incomplete. 

• There are no facilities providing 
any degree of privacy for patient doctor 
communication. Mental health counsel- 
ing is frequently carried out when the 
prisoner is inside his or her cell and the 
staff consultant is outside; it is neces- 
sary for each to shout in order for the 
other to hear. If consultations take place 
in private areas, prison nurses and prison 
guards are very often present. Although 
prisoners in the general population can 
receive individual therapy, mentally ill 
prisoners in restrictive custody receive 
crisis contacts at best. When a prisoner 
does not speak English as a first language 
he or she is often without the help of 
clinicians fluent in his or her language 
(primarily Spanish, in this case) at times 
of crisis, i.e., precisely when they are most 
needed. Koson found that many mentally 
ill prisoners were not identified as such 
and therefore lacked access to whatever 
treatment was possible. 

• Medication is often missed be- 
cause the CBS formulary may not include 
the most effective medication, or, if part 
of the formulary, it may have been ex- 
hausted; nurses do not check to be sure 
patients take prescribed medication; 
monitoring for side effects is minimal; if 
prisoners are reluctant to take their medi- 
cations the psychiatrist in charge will 
often simply cancel them. 

Over and over again Koson shows 
that behavior caused by mental illness - 
and often beyond the control of the pris- 
oner — is treated with disciplinary 
measures rather than as a medical prob- 
lem. Because prisoners may not follow 
institutional rules and regulations, they 
are often sanctioned at hearings. Those 
conducting such hearings are often not 
made aware of the conditions of mentally 
ill prisoners and hence may be unable to 


judge behavior that is symptomatic of 
mental illness. Consequently, mentally ill 
prisoners are about three times as likely - 
to be in administrative segregation as in 
the general prison population. Of this 
situation, Koson says, “Over time incar- 
ceration in administrative segregation 
aggravates mental illness and can cause 
the onset of mental illness in inmates 
without a pre-existing condition.” Be- 
cause administrative segregation can 
cause such deterioration, it is quite likely 
to lead to further infractions of prison 
regulations, which in turn mean additional 
time in segregation. Some prisoners are 
thus permanently caught in a trap of iso- 
lation and deterioration. 

Koson was able to review only two 
of the seventeen suicides that took place 
during his investigation; nonetheless the 
charts he reviewed indicated that correc- 
tional and nursing staff are not trained to 
identify and refer suicide risk and that 
often those placed on observation watch 
are simply not observed. One of the two 
suicides had been without his medication 
for two weeks because the pharmacy had 
run out; he had filed an unanswered re- 
quest for mental health treatment; and he 
was facing immediate transfer. The sec- 
ond had just broken up with his girlfriend; 
was experiencing withdrawal from drugs; 
and had just been recaptured after escap- 
ing. Though he had been referred for 
mental health services, he had received 
none when he committed suicide nearly 
two days later. 

According to Koson, “The treatment 
of mentally ill inmates in the NJDOC is 
among the worst I have seen in my 15 
years of inspecting correctional systems 
nationwide. The extensive shortcomings 
identified in mental health treatment ser- 
vices, the lack of any special facilities for 
mentally ill inmates, and the harsh disci- 
plinary practices have the net effect of 
causing significant injury to mentally ill 
inmates. Almost every record that I have 
reviewed offers evidence of the misery of 
mentally ill inmates.” Subsequent to 
HRWs release of the report, an NJDOC 
statement identified improvements DOC 
claims to have made among them the in- 
stitution of mental health units staffed 24 
hours a day. The DOC claims to be spend- 
ing S 16 million on mental health care this 
year and to have budgeted $17.7 million 
for next year. It would be interesting to 
read a follow up to Koson’s report. ■ 


Let us Take Care 
of the nigh cost oT 
collect prison 
calls! 


*6.5 cents per minute 
for state to state calls 
24 hours a day! 
‘Guaranteed low rates 
for in state calls 
‘Worldwide Service 
For More Information, 
Call Toll Free 


- 888 - 344-1245 


Take Care 
ITS 


Mention This Ad and Receive 
$10 off Processing Fee! 



www.inmate.com 

INMATE Classified is a World Wide 
Web site dedicated exclusively to pub- 
lishing prison inmates home pages on 
the Internet. The site has been featured 
in several TV shows, newspapers, and 
magazines worldwide, and received 
great reviews. 

For only $10 a month your home 
page composed of one full page of all 
your personal information, one photo or 
art work, and your personal E-mail box, 
could be seen in full color all around the 
world the next day you subscribe. So, 
hurry! Send for a brochure today! 

INMATE Classified 

P.O.Box 331 1, Granada Mills. ( A. 91394 
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Louisiana Abandons Private Juvenile 

Prisons 


T he state of Louisiana agreed to 
a settlement in federal court Sep- 
tember 7, 2000 designed to radically alter 
the way it operates its juvenile prisons. 
The agreement was intended to settle 
several lawsuits against the state, includ- 
ing one by the U.S. Dept, of Justice, which 
charged that teenage detainees were rou- 
tinely brutalized by guards and deprived 
of food, clothing and medical care. 

Former mayor of Houston, 
Fred Hofheinz, faces charges of 
conspiracy, extortion and 
bribery... Brown is alleged to 
have funneled $845,000 from 
Hofheinz to Gov. Edwards to 
serve the lucrative contract. 


The settlement agreement effectively 
ends Louisiana’s experiment with pri- 
vately run juvenile prisons, where the 
worst abuses had occurred. The state had 
tried to privatize its juvenile lockups to 
cut costs, but the effort raised questions 
about whether for-profit corporations 
could operate prisons more efficiently 
than the government without skimping 
on essential services and training. Rich- 
ard Sthadler, the secretary of the 
Department of Public Safety and Correc- 
tions, said the state had been forced to 
expand juvenile prisons but that its “ef- 
forts to provide some of these services 
through privately operated facilities were 
a disappointment.” 

Under the settlement, the state is 
prohibited from placing any more juve- 
niles in a prison at Jena, operated by 
Wackenhut Corrections Corporation. 
Wackenhut abandoned the Jena contract 
last spring after a juvenile court judge in 
New Orleans and investigators hired by 
the Justice Department found that youth- 
ful prisoners there had been deprived of 
underwear, sweaters, blankets and food 
and that prisoners were routinely beaten 
by guards. After returning the Jena juve- 
niles to state-run facilities, Wackenhut 
said it would convert the facility to an 
adult prison. However, seven months 
later, the building remains empty and un- 
used. 


The state also agreed to stop doing 
business with a private company oper- 
ated by friends of former Governor Edwin 
W. Edwards, which owned a juvenile 
prison at Tallulah. The state seized con- 
trol of the Tallulah prison in 1999 after 
reports surfaced of widespread abuse, 
corruption and mis-management of the 
facility. 

Mr. Edwards was convicted last May 
of bribery involving the award of a 
riverboat casino license. Now one of his 
friends and business associates, Cecil 
Brown, along with the former mayor of 
Houston, Fred Hofheinz, faces charges 
of conspiracy, extortion and bribery in try- 
ing to obtain a for-profit juvenile prison 
contract. Brown is alleged to have of tun- 
neled $845,000 from Hofheinz to Edwards 
to secure the lucrative contract. 

The settlement does more than elimi- 
nate for-profit juvenile facilities. It is also 
aimed at improving conditions at the 
state-run juvenile facilities, which were 
only marginally better than the for-profit 
prisons. Bill Lann Lee, the DOJ civil rights 
chief attorney, said the agreement “does 
not mean [that] everything will be magi- 
cally solved.” Nevertheless, Mr. Lee told 
the New York Times , “It does mean that 
there are now over 100 pages of detailed 
obligations and responsibilities that the 
State of Louisiana has agreed to, with 
timetables and mechanisms to make sure 
they are taken care of.” 

The settlement gives responsibility 
for medical treatment of state juvenile 
detainees to Louisiana State University. 
Under the agreement, doctors from the 
university’s School of Medicine will pro- 
vide medical, mental health and dental 
care at the state’s five juvenile prisons. 
Staffs from the university are also slated 
to train guards in an effort to lessen the 
amount of physical force that has been 
used, Mr. Lee said. 

Independent monitors will have a 
right to inspect the state’s juvenile facili- 
ties, and if problems continue, the 
agreement allows the Justice Department 
and others to file motions to reopen their 
lawsuits with Judge Frank J. Polozola of 
the Federal District Court in Baton Rouge. 
■ 

Source: New York Times 


ART 3EHINV 
BARS 

Art Behind Bars, an art-based 
community service program 
for inmates, is accepting 
donations of artwork for its 
upcoming art shows. Send 
artwork to P.O. Box 2034, 
Key West, FL 33045-2034. 
Include a brief paragraph 
about your work, if you 
wish. Deadline for Spring 
show: March 1 5th. Deadline 
for September snow: August 
1 5th. We can reimburse for 
postage, ifyou request. 

http://www.artbehindbars.org 


Law Office of 
Gary J. Cohen 
1307 West Avenue 
Austin, Texas 78701 
(512) 476-6201 

'P’or more than ten years our 
x office has been exclusively 
engaged in representing Texas 
inmates in the following areas: 


Parole Reviews 
Parole Revocation Hearings 
Emergency Medical Reprieves 
Time Credits 
Clemency Matters 


We interface regularly with the 
Board of Pardons & Paroles, 
including rule making, legislative 
matters and the training of 
revocation hearing officers. 


This is a fee for services law office. 
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Ninth Circuit Upholds Right to Amend IFP 
Complaint Under PLRA 

by John E. Dannenberg 


T he en banc Ninth Circuit Court 
of Appeals held that under the 
in forma pauperis (IFP) section of the 
Prison Litigation Reform Act, 42 USC 
§191 5(e)(2), a district court retains dis- 
cretion over the terms of a dismissal of 
civil suits, including whether to make the 
dismissal with or without leave to amend. 

Seeking Eighth Amendment protec- 
tion, indigent California prisoner Max 
Lopez filed a § 1 983 complaint against the 
Warden, Appeals Coordinator and medi- 
cal principals at Corcoran State Prison, 
alleging that they had knowingly placed 
Lopez in a cell with a dangerous prisoner 
who subsequently injured him, that they 
deliberately denied him adequate medi- 
cal care and outside exercise during his 
recovery, and that they deliberately mis- 
treated him during bus transfers. 

Pursuant to the initial screening pro- 
visions for IFP prisoner lawsuits 
(§19 15(e)(2)), the Magistrate judge ac- 
cepted the complaint, subject to Lopez 
amending his pleadings to accurately 
identify the Appeals Coordinator — a 
prerequisite to having properly stated a 
claim under § 1 9 1 5(e)(2)(B)(ii). Lopez com- 
plied; filing a pleading entitled “Amended 
Complaint”, wherein he requested “leave 
to file an amended complaint”. The Mag- 
istrate treated the document as an 


amended complaint rather than as a re- 
quest for leave to amend. But because 
the pleading did not restate — as it must 
— the allegations of the original com- 
plaint, it was found “woefully inadequate” 
and was rejected. Significantly, the Mag- 
istrate ruled against accepting a second 
amended complaint because the court’s 
normal practice is to allow but one 
“amended complaint”. Lopez appealed 
this bar. 

Initially, the Ninth Circuit upheld the 
district court, siding with the Sixth Cir- 
cuit that the PLRA required such a result 
to “reduce docket pressure on federal 
courts caused by a burgeoning prisoner- 
litigant caseload.” See: 1 60 F.3d 567 (9th 
Cir. 1998). 

But after vacating this decision, 173 
F.3d 749 (9th Cir. 1999), the en banc court 
ruled that because the PLRA does not 
preclude amending an IFP complaint that 
is dismissed for failure to state a claim, 
the district court retained discretion to 
grant further leave to amend here. Thus, 
the district court’s ruling grounded in 
FRCP Rule 12(b)(6) was held not to con- 
trol over the later PLRA statutory 
provisions contra. 

In addition to granting Lopez leave 
to amend, the en banc court reversed the 
district court’s summary judgment 


against two of Lopez’s four claims, hold- 
ing that sufficient factual disputes 
remained to require a trial. 

In a concurring opinion, three judges 
agreed with the result, but without rely- 
ing on the PLRA as authority. Two judges 
dissented, opining that the PLRA did con- 
trol, but required the opposite result: no 
leave to amend. 

While not applying to litigants who 
pay the filing fee, this case provides valu- 
able research information for those 
following the impact of the PLRA at 42 
USC §19 15(e)(2). See Lopez v. Smith, 203 
F.3d 1 122 (9th Cir. 2000, enbanc) 

Readers should note that there is a 
circuit split on this issue. The Third Cir- 
cuit Court of Appeals recently ruled on 
the question when prisoner Stanford 
Shane appealed the dismissal without 
leave to amend of his 42 USC § 1 983 com- 
plaint. The Third Circuit reversed and 
remanded to the district court, requiring it 
to first determine if dismissal without leave 
to amend would be justified on grounds 
of bad faith, undue delay, prejudice or fu- 
tility. Splitting from the Second, Ninth and 
Tenth Circuits, while agreeing with the 
Sixth Circuit, the Shane court limited this 
holding to non-IFP prisoners. See: Shane 
v. Fauver, 213 F.3d 113 (3rd Cir. 2000). ■ 


$7,500 Paid to Settle Delay of Legal Property Suit 


O n September 27, 1999, District 
of Columbia federal judge 
Stanley Sporkin entered judgment on a 
settlement for $7,500, plus $47.81 in in- 
terest, in a lawsuit involving the shipping 
of a D.C. prisoner’s legal property from a 
Washington state prison to a D.C. prison. 
Edward Ashford is a D.C. prisoner who 
was housed at the Clallam Bay Correc- 
tions Center (CBCC) in Washington 
State. While at CBCC he was wrongly 
placed in administrative segregation. 
Before he could challenge the underly- 
ing disciplinary hearing in Washington 
state court he was transferred back to 
the District of Columbia. 


CBCC officials attempted to ship 
Ashford’s 14 boxes of legal property to 
him on three occasions but they did not 
reach Ashford due to obstruction from 
D.C. prison officials. Eventually, after 1 1 
months and four attempts, Ashford re- 
ceived his legal materials. During this 
period the statute of limitations for chal- 
lenging the Washington, disciplinary 
hearing had lapsed. 

Ashford filed suit against D.C. prison 
officials claiming that the delay in ship- 
ping and delivering his legal materials to 
him violated his right of access to the 
courts. Judge Sporkin agreed and in an 
unpublished ruling, denied the defen- 


dants’ motion to dismiss the suit. See: 
Ashford v. District of Columbia, 1 997 WL 
31008(DDC). 

In settling the suit, the defendants 
conceded that Ashford had suffered “ac- 
tual injury” to his court access rights. The 
damages were computed based on what 
Ashford would likely have obtained had 
he successfully sued Washington prison 
officials for his placement in segregation. 
Ashford litigated the case pro se. Only 
D.C. prison officials were sued in this case, 
Washington prison officials were not de- 
fendants. See: Ashford v. District of 
Columbia, USDC DDC, Case No. 95-2334- 
LFO.B 
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A.I. Reports on US Compliance with UN 
Convention Against Torture 

by Julia Lutsky 


I n May 2000, a United States gov- 
ernment delegation appeared be- 
fore the UN Committee against Torture in 
Geneva to present its first report on the 
implementation of the UN Convention 
against Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment 
(Convention against Torture). When the 
government had presented its case, the 
Committee issued a list of conclusions 
and recommendations. 

Amnesty International has issued 
two papers reflecting this report and its 
results: A Briefing for the UN Committee 
Against Torture, a document submitted 
by AI to the U.S. government before the 
US delegation presented its report and in 
which AI outlines its main concerns with 
respect to the state of human rights in 
this country; and for call to action by the 
UN Committee Against Torture, that AI 
published after the Committee had 
reached its conclusions. The last docu- 
ment actually consists of three parts: a 
one page statement by AI, a letter to the 
President from AIs General Secretary 
Pierre Sane and an addenda listing the 
Committee’s conclusions and recommen- 
dations. 

It is not surprising to find that many 
areas of concern expressed in the con- 
clusions and recommendations of the 
Committee and by Secretary General Sane 
closely coincide with areas of concern 
expressed by AI in its original briefing 
paper to the government, viz., 

• The lack of a federal law declaring 
torture to be a crime. 

• The lack of U.S. compliance with 
the terms of the Convention Against Tor- 
ture, in particular its reservations with 
respect to Article 16 (defining cruel, in- 
human or degrading treatment and the 
state’s obligation to prevent it). In the 
words of the Committee, “the effect of 
[this] is to limit the application of the Con- 
vention.” AI, which has consistently 
opposed the death penalty, goes further 
to say, “The US reservation to Article 16 
was made explicitly with reference to the 


continued use of the death penalty ... as- 
pects of which the US Government 
acknowledged ... could constitute ‘cruel 
and inhuman’ punishment... The reserva- 
tion has far reaching implications and can 
apply to any US laws or practices which 
may breach international standards for 
humane treatment but are allowed under 
the US Constitution, for example, pro- 
longed isolation or the use of 
electro-shock weapons.” 

• The failure to protect civilians from 
police ill-treatment and the ill-treatment 
of prisoners. The Committee notes, “much 
of this ill-treatment by police and prison 
guards seems to be based on discrimina- 
tion.” 

• The failure to protect female pris- 
oners from sexual assault by law 
enforcement and correctional personnel. 

• The mistreatment of children in cus- 
tody, particularly their being held with 
adults in the general prison population. 

It would be interesting to see the re- 
port the US Government presented to the 
Committee. It was asked to “submit a sec- 
ond periodic report by 19 November 
2000 .” 

These documents are available from: 

Amnesty International USA 
322 Eighth Avenue, New York, New 
York 10001 

The full names, document numbers 
are as follows: 

1 . A Briefing on the ITN Commit- 
tee against Torture, May 2000, AI Index: 
AMR 5 1/56/00, $7 

2. A Call to Action by the UN 
Committee Against Torture, July 2000, AI 
Index: AMR 5 1/107/00 

This last document includes Pierre 
Sane’s letter to the President and the Con- 
clusions and Recommendations of the 
Committee Against Torture: United States 
of America. 15/15/00. CAT/C/24/6 (Con- 
cluding Observations Comments). 

The price for the Briefing alone is $9, 
for the call to action alone is $3; for the 
two together is $ 1 0. ■ 


$8,000 Awarded in 
NY Chair Collapse 

O n November 24, 1 999, the New 
York court of claims awarded 
$8,000 in damages to New Y ork prisoner 
Troy Benjamin. In 1995 while Benjamin 
was a prisoner at the Collins Correctional 
Facility, the back of the chair he was sit- 
ting in fell off, causing him to fall 
backwards, separate his shoulder and 
require the use of an immobilizer for sev- 
eral weeks. 

The court ruled in Benjamin’s favor, 
finding the defendant prison system had 
exclusive control of the chair and acci- 
dents of this type do not happen absent 
negligence. The court awarded Benjamin 
$8,000 in damages for past pain and suf- 
fering and loss of quality of life. Benjamin 
litigated the case pro se. See: Benjamin v. 
State of New York , Claim No. 93569. NY 
Court of Claims, Buffalo. ■ 

Source: NY Jury Verdict Reporter 


Marys Magic 

r>j nu ru 

Hello guys and gals. I'm Mary. I 
have an Incarcerated son and feel 
your struggles. I also know how 
Important it is to have the ability 
to send nice gifts to your loved 
ones. Let me hook you up on any 
occasion. Send for my catalog and 
see what services I have to offer 
you. 

Mary's Magic 
PO Box 760473 
Lathrup Village, MI. 48076 
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Ninth Circuit Requires Evidentiary Review Before Terminating 

Old Consent Decree Under PLRA 


T ie US Court of Appeals for the 
Ninth Circuit reversed the district 
court’s termination of prospective relief un- 
der two long-standing consent decrees at 
San Quentin State Prison and remanded with 
directions to hold evidentiary hearings to 
evaluate the ongoing need, if any, to protect 
against continued violations of prisoners’ 
constitutional rights. The termination had 
been sought by the state in response to a 
provision in the Prison Litigation Reform Act 
of 1995 (PLRA) (Public Law 104-134), which 
provides forpresumptive termination of any 
such consent decree that is over two years 
old. The state’s position was that all such 
extant decrees must automatically extinguish 
after two years. Rejecting this as arbitrary, 
the Ninth Circuit held that an evidentiary re- 
view must first be conducted by the district 
court to determine if the past constitutional 
violations that engendered the decree still 
existed. No termination would be permitted 
where such a violation would otherwise con- 
tinue. 

The two decrees in question covered 
access to legal materials ( Gilmore v. Lynch, 
N.D. Cal. No. 45878 (1972)) (see earlier cases 
at 400 F.2d 228 (9th Cir. 1968)and319F.Supp. 
1 05 (N.D. Cal. 1 970)), and death row living 
conditions [ Thompson v. Enemoto, N.D. Cal. 
No. 79-1630 SAW, 1980) (see related cases at 


by John E. Dannenberg 

542 F.Supp. 768 (N.D. CaL 1982),915 F2d 1383 
(9th Cir. 1990)and993 F.Supp. 749(N.D. Cal. 
1997)). Gilmore had set minimum standards 
for San Quentin’s law libraries, while Thomp- 
son had specified living conditions for death 
row prisoners. Both decrees were periodi- 
cally reviewed by a court appointed monitor. 

The state’s intentions re the termination 
of the Gilmore decree were announced in a 
July, 1997 California Department of Correc- 
tions memorandum circulated to library staff, 
ordering them to limit new book orders to 
those on an attached list. The list eliminated 
all case law reporters, legal encyclopedias, 
law digests, Shepard’s citators, annotated 
federal and state codes, federal and state pro- 
cedure manuals, legal newspapers and all 
standard court forms except habeas corpus 
and 42 USC § 1983 applications. In sum, the 
Gilmore- mandated book collection would 
shrink from well over 3,000 volumes to apost- 
PLRA only 28 books. The state’s position 
was that this would suffice to meet Casey v. 
Lewis 5 1 8 US 343 ( 1 996) by permitting pris- 
oners to “get to the courthouse door” — all 
they were entitled to under the US Constitu- 
tion. Significantly for the Ninth Circuit here, 
no evaluation was ever made by the district 
court to determine if such a draconian reduc- 
tion would in fact restrict prisoners’ “right of 
access to the courts.” 


Termination of the Thompson decree 
would have unprotected death row’s ap- 
proval for single cells, noise reduction, 
religious programs, college programs, con- 
tact visiting and freedom from total ad seg 
confinement regardless ofbehavior. 

The Ninth Circuit rejected due process, 
equal protection and separation of powers 
challenges to the PLRA’s prospective relief 
termination provisions. However, it did in- 
terpret the PLRA to permit old or new 
injunctions and consent decrees to operate 
where a constitutional violation of prison- 
ers’ rights would otherwise result. In other 
words, PLRA’s time-limit-driven termination 
of such decrees would be not be ‘ ‘automatic” 
if it was shown to shield ongoing constitu- 
tional violations. 

However, the Ninth Circuit held that it 
was unable to assess such “shielding” ques- 
tions on appeal because no factual review 
had been conducted below to find if any 
violations were yet occurring. Accordingly, 
the Ninth Circuit remanded both cases to 
the district court to hold evidentiary hear- 
ings and determine what demonstrated 
need, if any, required continuing court su- 
pervision in order to prevent prospective 
constitutional right violations. See: Gilmore 
v. California, 220F.3d987 (9th Cir. 2000). | 


$7,500 Award in NY 
Window Injury 

O i November 8, 1999, the New 
York court of claims awarded 
$ 1 5 ,000 in damages to a N ew York state pris- 
oner who cut his arm while opening a 
malfunctioning window. In 1 990, Neil Henry, 
aprisoner at the Fishkill Correctional Facility 
in New York, cut his arm while opening a 
louvered window, Henry lost 25% of his 
blood volume and suffered artery and nerve 
damage as a result of the injury. Henry was 
later deported from the United States. 

The court of claims awarded Henry 
$5,000 for past pain and suffering, $5,000 for 
a permanent scar and $5,000 for past limita- 
tions on the use of 2 fingers. The damage 
award totaled $ 1 5,000 but the court reduced 
the award to $7,500, finding Henry’s negli- 
gence contributed to his injury. Henry did 
not seek damages for lost earnings or inca- 


pacity. See: Henry v. State ofNew York , Claim 
No. 8 1 358. Court ofClaims, NY, White Plains. 

■ 

Source; NY Jury Verdict Reporter 

$1.75 Million Verdict in 
Juvenile Death Suit 

O n February 9, 2000, a federal jury in 
Macon, Georgia held that Georgia 
Department of Juvenile Justice employees 
were liable for the death of a 1 5 year old fe- 
male juvenile prisoner who was given Tylenol 
to treat a serious brain injury and who later 
died from lack of treatment. 

Latasha Edwards, 1 5, died on Decem- 
ber 23, 1995, from a subdural hematoma, a 
brain injury. Before her death, Edwards re- 
peatedly sought medical treatment for a head 
injury and was only given Tylenol. She was 
later found unconscious in her cell and later 
died in a hospital. Edwards’ estate filed suit 
claiming Edwards’ Eighth amendment right 


to medical care was violated. The jury 
agreed, holding Edwards had an immedi- 
ate, obvious need for medical care that was 
notmet. The jury awarded $350,000 in pu- 
nitive damages against Althea Williams, 
the prison nurse who prescribed Tylenol 
to Edwards; $200,000 each in punitive 
damages against prison workers An- 
tonio Hodges and Jacqueline Johnson. 
The jury awarded $1 million in com- 
pensatory damages jointly against all 
three defendants. 

The medical examiner testified at the 
trial that the defendants’ conduct caused 
and contributed to Edwards’ death. The 
state said it would consider appealing. Prior 
to trial, the state had offered Edwards’ es- 
tate $ 1 00,000 to settle the suit. The verdict 
is unpublished. See: Edwards v. Williams, 
USDC J4 DGA ,C£8eNo5 97-07-720-2* 

Source: Fulton County Dally Report 
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THOMAS E. SMOLKA ATTORNEY-AT-LAW 3126 W. CARY 
STREET, SUITE 122 RICHMOND 
VIRGINIA 23221-3504 


TELEPHONE (804) 644-4468 E-MAIL tesmolka@worldnet.att.net TELEFAX (804) 644-4463 

ANNOUNCEMENT 

Thomas E. Smolka wishes to announce that he is available to serve as counsel on clemency and parole proceedings. Currently, 
Mr. Smolka represents individuals seeking such post-conviction relief in the states of: Arizona, California, Connecticut, 
Delaware, Florida, Missouri, Pennsylvania, Texas, Virginia and Wisconsin. A frequent lecturer, Tom Smolka recently deliv- 
ered a speech on Post-Conviction Relief Practice to the members of the San Luis Obispo County Bar Association in San Luis 
Obispo, California. 

Mr. Smolka requests individuals who are skeptical of their chances for post-conviction relief to consider the following case. 
After serving 21 years of imprisonment, an inmate contacted Tom Smolka in 1998 to represent him in seeking parole. Now, 
three years later, this inmate is scheduled for release from custody (Tentative Release Date: December 3, 2001). I should point 
out, that not every person who applies for parole is guaranteed a similar result. Listed below is a composite of this inmate’s more 
serious criminal convictions and sentences that Tom Smolka needed to deal with, namely: 


• Kidnapping - Life Sentence 

• Second Degree Murder - 99-year sentence 

• Sexual Battery - 30-year sentence 

• Robbery - 30-year sentence 


In closing, Mr. Smolka welcomes individuals wishing to retain his service on clemency and parole matters to contact him. 


BOP Prisoners’ 
Convictions for 
Destroying Military 
Factory Upheld 

Tn October, 1995, riots broke out in 
JLmore than a dozen federal prisons af- 
ter Congress voted down sentencing 
guideline commission rules that would have 
equalized the penalties for possession of crack 
and powder cocaine. [PLY Jan. 1996] As is 
historically the case, the government has 
harshly punished the rebellious prisoners it 
was able to identify. Prisoners who wore 
masks or otherwise concealed their identities 
during the uprising were not prosecuted. 

The latest case stems frow the convic- 
tion and appeal of federal prisoners Philip 
Green, Santos Negron and Larry Walters, who 
were convicted of rioting at the Federal Cor- 
rectional Institution in Memphis, Tennessee 
en October 20, 1995. In addition to starting 
fires in housing units and prison buildings, 
windows were broken and property de- 
stroyed. Of greater significance was the 
destruction of a federal prison industries 
(AKA UNICOR) plant that used prison slave 
labor to make electronic cables for the Depart- 
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ment of Defense. The government claimed 
$3,445, 1 65 million in losses as a result. 

Apparently, the BOP chose to prosecute 
a few scapegoats at each prison that rebelled. 
In this case, Walters was sentenced to an 
additional 93 months imprisonment, Negron 
to 32 months, and Green to 84 months, to run 
consecutive to their original prison sentences. 
The appeals court held sufficient evidence 
supported the defendants’ sentences and 
convictions. The court also held that partici- 
pating in a prison riot violates 18 USC 
Sec. 1 792, which criminalizes prison rebellion. 
See: United States v. Green, 202 F.3d 869 (6th 
Cir. 2000). ■ 

$30,000 Awarded to NY 
Prisoner Slashed in 
Attack 

O i September 15,1 999, UieNew York 
court of claims awarded $30,000 in 
damages to New York state prisoner Mario 
Vasquez. In 1995, Vasquez was slashed in a 
stairwell at Collins Correctional Facility by two 
knife-wielding prisoners. The day before the 
attack, Vasquez was involved in a fistfight 
with another prisoner. Afterwards, Vasquez 
was told by other prisoners who claimed to 
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be gang members, that he should either seek 
a transfer to a different prison or protective 
custody. 

Vasquez checked into Protective Cus- 
tody (PC). After a disciplinary hearing, he was 
also found guilty of fighting and scheduled 
for a transfer to a different prison. For un- 
known reasons, Vasquez was then released 
from PC while at Collins and he was attacked. 
At a liability trial, the state ofNew York was 
found liable for the attack because prison of- 
ficials failed to explain why Vasquez was 
released to the prison’s general population 
after the decision to transfer him had been 
made, the risk to his safety was known and 
he had asked for protective custody. 

In this trial, the sole issue was the amount 
of damages to which Vasquez was entitled. 
The court awarded Vasquez $20,000 for past 
pain and suffering and $ 1 0,000 for future pain 
and suffering. Vasquez suffered an eight-inch 
cut to his neck requiring 1 9 stitches and a 1 7- 
inch cut to his cheek requiring 19 stitches. 
Vasquez represented himself pro se at both 
trials in this case. Vasquez v. State of New 
York, Claim Number92559, Court of Claims, 
Buffalo. ■ 

Source: NY Jury Verdict Reporter 
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Conditions Claims 
Viable in WA PRP 

A Washington state appeals court 
teld that conditions of confinement 
claims are cognizable under the state’s Per- 
sonal Restraint Petition (PRP) system. In doing 
so, the court upheld a ban on a sex offender’s 
correspondence with his 1 1 -year-old niece. 

Robert Arseneau was convicted of first- 
degree incest for raping his daughter for 1 1 
years from the time she was five years old. 
While in prison Arseneau began correspond- 
ing with his 1 1 year old niece. Washington 
prison officials prohibited Arseneau from cor- 
responding with his niece under DOC Policy 
450.050, which allows prison officials to deny 
or restrict contact between prisoners and in- 
dividuals or classes of individuals that have 
‘ ‘been victimized by the offender. ’ ’ 

Arseneau filed a PRP under RAP 
1 6.4(e)(6) challenging the ban on correspon- 
dence with his niece. Significantly, the court 
held that a PRP can be used to challenge con- 
ditions of confinement that do not affect the 
length, duration or validity of the underlying 
conviction of confinement. RAP 1 6.4(eX6) al- 
lows petitioners to challenge the conditions 
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or manner of the restraint. The court observed 
that other states as well as federal habeas cor- 
pus statutes allow challenges to prison 
conditions and civil rights claims. 

Turning to the merits of the case, the 
court analyzed Arseneau’s claim under 
Procunierv. Martinez, 416 U.S. 396, 94 S.Ct 
1 800 ( 1 974). The court upheld the ban because 
the correspondence prohibition furthers the 
goal of protecting a child from possible sexual 
abuse. The court noted Arseneau’s letters to 
his niece were “romantic” in nature and she 
wifi be 1 6 when he is released from prison. The 
court held the ban was narrowly tailored to 
further the government interest as it only af- 
fected his mail to the niece. The court held 
that Arseneau’s right to due process was not 
violated and there was no ex post facto or 
double jeopardy violation since the ban was 
not punitive. 

While Washington prisoners can file 
PRPs to challenge conditions of confinement, 
they are foolish to do so. Civil rights suits in 
state or federal court offer a prospect of a hear- 
ing before a judge, the possibility of ajury trial, 
allow for damages and injunctive relief, the 
ability to conduct discovery, etc. The PRP pro- 
cess in W ashington courts offers none of these 
protections and consists of little more than 
judicial window dressing. See: In Re Arseneau, 
989P.2d 1 197 98 Wash.App.May 1, 1999.* 


$49,999 Settlement in CA 
Sex Extortion Suit 

O n February 1, 2000, San 
Bemadino County, California 
settled a lawsuit with Jeffrey Darr for $49,999. 
Darr filed suit claiming that county sheriff 
deputy James Wiebeld (now promoted to de- 
tective) had framed him on methamphetamine 
manufacturing charges, for which he spent 
three years in jail awaiting trial, so Wiebeld 
could extort sexual favors from Darr’s fiancee, 
Caria Brachais. Wiebeld threatened to imprison 
Brachais as well if she did not have sex with 
him 

Wiebeld denied most of the allegations, 
claiming they were “90 to 95%” false, he did 
not specify which part of the claims were true. 

Settlements of less than $50,000 do not 
require public approval by the San Bemadino 
county board of supervisors. Dennis 
Hansberger, a county supervisor said, “The 
entire board was angry, offended and sur- 
prised to learn the deputy is still employed. If 
the conduct of the deputy is supported by 
the evidence in the record then the county 
would have been financially exposed and it 
would have been pointless to defend those 
actions.” Darr’s attorney Jerry Steering sim- 
ply said, “I’ve never seen anything like this.” 
■ Source: Daily Bulletin Online 
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Failure to Exhaust Requires Hearing 
Before Dismissal 


CellPals! 


T ie court of appeals for the Sec- 
ond Circuit held that a prisoner’s 
failure to exhaust administrative remedies was 
not grounds for dismissal for failure to state a 
claim. The court also held that pro se prisoner 
litigants must be given an opportunity to con- 
test dismissals for failing to exhaust 
administrative remedies. 

Raymond Snider, a New York state pris- 
oner, filed suit against Dr. Melindez, a prison 
psychiatrist, alleging that Melindez repeatedly 
drugged him with Haldol and placed him in an 
uninhabitable cell. Snider filed his complaint 
using forms provided by the federal courts. 
The form asks plaintiffs: “Is there a prisoner 
grievance procedure in this institution?” and 
“Did you present the facts relating to your 
complaint under the prisoner grievance pro- 
cedure?” Snider answered the first question 
“yes” and the second “no”. 

The district court al lowed Snider to pro- 
ceed in forma pauperis but then ruled, sua 
sponte, that while Snider’ s claim clearly raised 
serious issues; it had to be dismissed for fail- 
ure to comply with the administrative 
exhaustion requirements of 42 U.S.C. § 
1 997e(a). Section 1 997e(a) states: “No action 
shall be brought with respect to prison condi- 
tions under section 1983 of this title, or any 
other federal law, by a prisoner confined in 
any jail, prison or other correctional facility 
until such administrative remedies as are avail- 
able are exhausted.” 

The district court dismissed Snider’s 
complaint without prej udice and docketed the 
dismissal as a “strike” under 28 U.S.C. § 

1 9 1 5(g) of the Prison Litigation Reform Act. 

The court of appeals reversed and re- 
manded in part and affirmed in part. The 
appeals court held that failing to exhaust ad- 
ministrative remedies does not constitute 
failure to state a claim as the term is used in 
section 1 997e(c) and section 1 9 1 5(g) and thus 
did not warrant dismissal without first giving 
Snider notice and an opportunity to be heard. 
The court also held that a strike is properly 
counted only if the underlying action is frivo- 
lous, malicious, or fails to state a claim upon 
which relief may be granted. Failure to exhaust 
administrative remedies does not qualify as 
failure to state a claim, therefore, charging 
Sn ider with a “strike” was improper. 

The court held that the district court 
erred in dismissing Snider’s suit without giv- 


ing him an opportunity to contest the dis- 
missal by providing notice and procedural 
safeguards. Providing adversely affected par- 
ties with an opportunity to be heard plays an 
important role in ensuring the fairness of judi- 
cial proceedings. In this case, the court held 
that the district court was free to act on its 
own motion, but it erred in dismissing the com- 
plaint, which was neither frivolous, nor did it 
fail to state a claim upon which relief could be 
granted, without giving Snider an opportu- 
nity to be heard in opposition. See: Snider v. 
Melindez , 199F.3d 108(2ndCir. 1999).B 

Leave to Amend 
Complaint Improperly 
Denied 

T he court of appeals for the ninth 
circuit held that a district court 
erred in refusing to allow a pro se pris- 
oner to amend his complaint. Fred 
Bennett, a California state prisoner, filed 
suit against various prison officials. The 
district court dismissed the complaint with 
leave to amend so Bennett could refile 
the suit alleging only those claims he had 
administratively exhausted. 

Bennett was given 30 days to amend 
his complaint. Shortly afterwards he was 
infracted for damaging state property and 
assaulting staff. He was then placed in a 
strip cell and denied all his legal materi- 
als. 

When Bennett was released from the 
strip cell, the 30-day time limit had expired; 
he promptly explained his delay to the 
district court and sought leave to file the 
amendment complaint, which the court 
denied. The court ordered the case dis- 
missed. 

The appeals court reversed. Bennett 
had the right to file an amendment com- 
plaint, Lopez v. Smith, 203 F.3d 1 122 (9th 
Cir. 2000, en banc). The district court erred 
in not accepting Bennett’s uncontro- 
verted explanation of his delay in 
amending the complaint. An extension of 
time should have been granted this pro 
se litigant. See: Eldridge v. Block, 832 
F2.2d 1 132, 1 136 (9th Cir. 1987), Bennett v 
King, 205 F.3d 1 1 88 (9* Cir. 2000). ■ 



www.ccllpals.com 


CellPals! Specializes in web 
development for your pen pal, 
and individual needs, by offering 
services such as personal 
homepages, photo placement on 
your site, and a photo gallery. 
CellPals members may also have 
poetry, and artwork; placed on 
their homepage along with any 
email addresses, and links that 
one may wish to put on his/her 
web site. In addition to these 
services we also offer a 
"Lifeline" and a "Powerhall" for 
those who are still, alter placing 
an ad. having difficulty locating a 
new CellPal. 

CellPals! does not have yearly, 
or monthly, renewal fees. There 
is a one time $6.99 start up 
charge and that's it! So what are 
you waiting for? Sign up today! 
Prices include: 
Application fee (one time): 
$6.99. or 23 stamps 
Picture/Artwork 
$2.99. or 10 stamps 
— Copy of Site. 

$2.99. or 10 stamps 
Photo Gallery: 

$ 2.99, or 10 stamps 
Counter. 

$ 3.99, or 13 stamps 
Update to Site: 

$ 2.99. or 10 stamps 
Additional States: 

$ 1 .00. or 4 stamps 
Make payments out to: CellPals ’ 

To learn more, request an 
application packet w / SASli 
today! You need not submit an 
application form to enroll - 
proper payment and plain paper 
is accepted. 

CellPals! 

P.O. Box 1594, Montgomery, 
1X77356 " 

We make web space affordable 
for those who need it most ' 
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Summary Judgment 
Reversed on 
Diabetes Claim 

T he Court of Appeals for the 
Eighth Circuit reversed a lower 
court’s grant of a summary judgment in 
favor of a doctor and a deputy sheriff on 
a pre-trial detainee’s § 1983 claim that they 
were deliberately indifferent to his seri- 
ous medical needs. 

Floyd Roberson, a prisoner in 
Missouri’s Pemiscot County Jail, suffers 
from diabetes. Upon incarceration on 
March 15, 1996, Roberson informed the 
jailers of his diabetic condition and his 
need for both medication and a special 
diet. Roberson claims Deputy Sheriff 
Bradshaw would not provide the needed 
care without a doctor’s order and did not 
let him see a doctor until April 15. 
Roberson then suffered a reaction to the 
Glucophage prescribed by Dr. Gubin for 
diabetes. Roberson wasn’t returned to 
the doctor until May 22 when the same 
medication was again prescribed. 

Bradshaw and Gubin countered 
Roberson’s claims with their own version 
of the events stating that Roberson failed 
to inform jailers of his condition for a 
week, didn’t ask to see a doctor for a 
month, and never complained about his 
diet or a reaction to the Glucophage. 

While affirming summary judgment 
to the other defendants, the court fo- 
cused on the differences between the 
parties’ descriptions of the events and 
held that a factual dispute did exist which 
precluded a summary judgment for - 
Bradshaw and Gubin. 

After defining deliberate indiffer- 
ence, the Court held that the lower court 
had misread other Eighth Circuit Eighth 
Amendment cases which held that “the 
need or the deprivation alleged must be 
either obvious to the layperson or sup- 
ported by medical evidence....” Applying 
this standard, the Court held Roberson’s 
condition would have been obvious to 
Bradshaw “in his day-to-day capacity as 
Roberson’s jailer” and reversed summary 
judgment. 

Regarding Dr. Gubin, the Court noted 
that Gubin denies Roberson made any 
complaint regarding his medication in- 
stead of asserting that Roberson 
complained and Gubin then used his 


medical judgment to continue 
Glucophage treatment. (This issue can 
make the difference between a claim that 
is merely a disagreement over proper 
treatment and one that states a claim of 
deliberate indifference.) The lower court 
failed to address this fact dispute and thus 
the circuit court accordingly reversed 
summary judgment. See: Roberson v. 
Bradshaw, 198F.3d645(8thCir. 1999).* 

$158,500 Awarded in 
NY Slip and Fall 

O n September 22, 1999, the New 
York court of claims awarded 
former New York state prisoner Lourdes 
Fischer $ 1 58,500 in damages for injuries 
she suffered when she fell from a ramp at 
the Albion Correctional Facility and 
landed face first on a concrete parking 
pad. The state was found liable for 
Fischer’s injuries at a previous trial. The 
current proceeding dealt solely with the 
issue of damages. 

Fischer fell in 1989. Because of the 
fall, she fractured her jaw, lost two molars 
and suffered permanent nerve damage 
and a scar on her chin. The court awarded 
Fischer $8 1,000 for past pain and suffer- 
ing and medical expenses and $77,500 for 
future pain and suffering. See: Fischer v. 
State of New York, Claim Number 83151, 
NY Court of Claims, Rochester. ■ 

Source: NY Jury Verdict Reporter 

Aduit Photos 

Amateur, Real Models 
Highest Quality Photos 
Affordable Prices 
Send $1 (stamps/ 
envelopes okay) 
for Catalog and 
Ordering Information 

Write: 

RMF Enterprises 
P.O. Box 1317 
Seahurst, WA 98062 


1 Hour Free 
Lons: Distance 

CJ 


Switch Your Present 
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To Private Lines. 

Nothing changes - your 
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Book Review 

Doing Time: 25 years of Prison Writing 

Edited by Bell Gale Chevigny; Arcade, 1999 349 pages. 
Review by Mumia Abu-Jamal 


F yodor Dostoevsky’s old adage 
about measuring a civilization by 
reviewing its prisons if followed in the 
U.S. context is a condemnation of this 
nation’s own version of the gulag archi- 
pelago. A cross-section of prisoner’s 
writings submitted to the PEN writing 
contest for the past quarter century re- 
veals the cold dark underside of the 
American dream. Men and women deni- 
zens of both state and federal prisons write 
brilliantly about trying to stay human in 
the midst of places of marked inhumanity 
and indeed places that only succeed if 
they dehumanize. 

The submissions in Doing Time work 
on one level like maps of time tracing the 
high water mark of prison activism and 
social rebellion of the early to mid-1970s 
to the more individualistic less politicized 
and more repressive 1 990s. Here we see 
the microcosm that prisons represent in a 
social order for as in the streets so in 
prison. Here it is also clear that prisons 
by their very nature serve political inter- 
ests and one of them is black containment 
seen in the sharp trajectory of African 
American incarceration rates from the 
1970s to the present. 

It is a rare submission that does not 
reflect the predominantly black milieu that 
prison has become. Indeed to speak of 
‘prison culture’ is tantamount to speak- 
ing of a black subculture that is the 
fundament from which distinctive prison 
slang attitudes and ways of jailing arise. 
It is no historical coincidence that one of 
the nation’s largest and most repressive 
prisons stands on the site of a one time 
slave plantation and is even named for 
the region of Southwest Africa from 
which most of these captives were taken: 
Angola. Caged Cajun writer Michael E. 
Saucier pens a poem on working in the 
tropic like fields of Louisiana that 
could’ve been crafted by an observant 
literate slave: 

Meanwhile 
we chop chop chop 
our hoeing has a rhythm 
our mouths dry and dirty 


the water cooler empty 
fewer words are spoken; 
we’re looking for the headland... 
The gun guard’s eyes sweep the 

line alert to any disturbance; 
carelessly I take an extra step " 
his 12 gauge 
pumps up-KA KLAK 
steel-barreled voice blue and hot 
“Get off my guard line. NOW!”... 

(from "The Gun Guard ” 1991 pp. 78- 
79.) 

What is obscured and hidden in so- 
ciety is often naked in prison: the 
relentless stimulation of racism to keep 
folks divided the ruthlessness of official 
power and the reliance upon state vio- 
lence to protect the status quo. These 
features define the U.S. prison experience 
and again reflect its roots, which are in- 
tertwined with the larger social order. 

Prisons serve another function: the 
inculcation of terror in the minds of the 
working class as a tool of class and racial 
discipline. It is for this reason that pris- 
ons held (or hold) some of the most 
memorable rebels and activists in the 
nation’s history: Marcus Garvey, Eugene, 
Debs, William Lloyd Garrison, Malcolm 
X, Eldridge Cleaver, Dr. Huey P. Newton, 
Ramona Africa, Assata Shakur, Geronimo 
ji-Jaga, Dhoruba bin-Wahad, Leonard 
Peltier, Sundiata Acoli, Dr. Mutulu Shakur, 
Dr. Alan Berkman and many others. Pris- 
ons serve to stifle and decimate 
movements that oppose the status quo. 
In many ways, such a strategy has pre- 
vailed. 

One of the ways to defeat such a 
strategy is to destroy the cloak of invis- 
ibility that pervades U.S. dungeons. 
Doing Time does this and is a tool to be 
utilized. Yet it is not an end; it is a begin- 
ning. It is a doorway to consciousness 
and a window into a dark world where 
consciousness like flood tides ebbs and 
flows. 

Some of the work frankly reflects the 
period of ebb where prison hustles 
abound where prisoners play pimp where 


resistance is a distant, faded memory. 
Some of it however is quite perceptive 
and sees clearly the political role dun- 
geons serve. Here is some damn good 
writing: imaginative, moving, wrenching 
and humorous. It is a beginning, but a 
good beginning. ■ 

Doing Time is available from: 

http://www.doingtime.com 

Build New 
Prisons 
or Support 

PLN? 

S end a donation to PLN? Or help 
Uncle Sam build a new prison? 
Hmmmm... tough choice. 

P LN is a 501(c)(3) non-profit cor- 
poration. If you pay federal in- 
come taxes, and itemize deductions, your 
donation to PLN will not only reduce your 
federal tax liability, but will help support 
our continued publication. 

T he $18, $25, and $60 amounts 
paid for 1-year subscriptions 
cover less than one-half of PLN's operat- 
ing expenses. The bulk of the remainder 
comes from individuals who send addi- 
tional donations. 

A sk your employer if they offer 
natching donations to regis- 
tered 50 1 (c)(3) non-profits. If they do, you 
can DOUBLE the impact of your contri- 
bution to PLN simply by filling out the 
proper form where you work. PLN's Fed- 
eral Employee Identification Number 
(FEIN) is 94-3 143411 (this is the number 
by which the IRS recognizes PLN). 
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Order These Great Books from Prison Legal News Today! 


The Celling of America: An Inside Look at the 
U.S. Prison Industry, by Daniel Burton Rose, Dan 
Pens and Paul Wright; Common Courage Press, 
1998, 264 Pages. $19.95 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of 
the American criminal justice system today. 


Qty 


Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. 

$13.95 

From Jack London to Iceberg Slim, George Jack- 
son and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing 
describing life behind bars in America throughout 
the twentieth century. 



Legal Research: How to Find and Understand the Law, 

by Stephen Elias and Susan Levinkind; Nolo 
Press, 392 pages. 

$24.95 

Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library ex- 
ercises and practice research problems. A must for the 
novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, by 

Richard Boire; Ronin, 27 lpages. $15.99 

Detailed examination on how to reduce the probability 
of arrest and successful prosecution for people ac- 
cused of the use, sale or possession of marijuana. In- 
valuable information on legal defenses, search and sei- 
zures, surveillance, asset forfeiture, drug testing, medi- 
cal marijuana, sentencing guidelines, how to avoid prison 
and much more. 


Law Dictionary, Peter Collin Publishing, 288 pages. 

$15.95 

Comprehensive law dictionary defines and explains 
more than 7,000 legal terms in simple English. Cov- 
ers civil, criminal, commercial, and international law 
and prison slang. Invaluable for lawyers and pro 
se litigants. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill books, 

363 pages. $14.95 

The definitive book on the politics of prison by 
America’s foremost prison activist More relevant now 
than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95 

Anyone considering hiring a lawyer, in prison or 
out, should read this book. It tells readers how to 
determine their legal needs, fee payments, how to 
evaluate a lawyer’s qualifications, and much more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
books, 634 pages.$24.95 

Latest Edition of the scholarly classic document- 
ing decades of U.S. government involvement in 
drug trafficking. A must read for anyone inter- 
ested in the “War on Drugs.” 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 

pages. $17.95 

A radical critique of the prison industrial complex. 
Writings by many PLN conributing writers. An 
excellent companion to The Celling of America. 


Qty 


Qty 

□ 




Qty 


Smoke and Mirrors, by Dan Baum; Little, Brown 

and Co., 396 pages. $13.95 

Extensively researched account of the modem “war 
on drugs.” Documents each escalation in the war 
on dmgs over the past thirty years, interviews the 
policy makers and those with first hand experience 
at all levels of the “drug war.” Crucial reading for 
anyone interested in understanding how the war 
on drugs got to where it is today. 


Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice by David Oshinsky: 

The Free Press, 306, pages. $12.00 

Historic analysis of modem prison slave labors roots 
in chattel slavery. Focuses on prison plantations 
and self sustaining prisons. Analyzes the impact 
segregation had in ensuring blacks were imprisoned 
and their labor exploited. Must reading to under- 
stand prison slave labor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches From the Wrongly Convicted: by Barry 
Scheck, Peter Neufeld and Jim Dwyer: Doubleday, 

298 pages. Hardback only $24.95 

Attorneys explain how criminal defendants are 
wrongly convicted on a regular basis. Detailed ex- 
planation of DNA testing and how it works to free 
the innocent. Devastating critique of police and 
prosecutorial misconduct and the system that en- 
sures these abuses continues. Calls for criminal 
justice reform- 

States Of Confinement, Policing, detention and 
Prison: by Joy James: Staint Martins Press, 352 

pages, Hard back only. $35.00 

Activist, Lawyers, and and jounalists expose the crimi- 
nal justice systems deeply repressive nature. 


Qty 
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Crime and Punishment In America: Why the Qty 

Solutions to America’s Most Stubborn Social | 1 

Crisis Have Not Worked-And What Will, by | | 

Elliott Currie; Holt & Co. 230 pages. $1 2.95 

Effective rebuttal to the right wing proponents 
of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison 
myths and discusses proven, effective means 
of crime prevention 


Lockdown America: Police and Prisons in the Qty 
Age of Crisis, by Christian Parenti; V erso, 290 pgs. r — 
$15.00 I 

Radical analysis of the ruling class war on the poor 
via the criminal justice system. Well supported by 
the facts. First hand reporting. Covers paramili- 
tary policing and SWAT teams, urban pacification 
and zero tolerance policing, the IN S/Border Patrol 
and Prisons. 


Acres of Skin: Human Experiments at Qty 
Holmesburg Prison, by Allen Homblum; I 

Routledge Press, 297 pages. $16.00 | 

Detailed expose on the widespread practice of 
using American prisoners in medical and mili- 
tary experiments and of testing cosmetics, 
drugs and chemicals on prisoners. The experi- 
ments took place until the mid 1 970’s. 


Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, 

by Alex Lichtenstein; Verso, 264 pages. 

$19.00 

History of prison slave labor in industrializing 
the post civil war Southern economy. Explains 
how prison slavery was an integral part of the 
American economy in the post civil war era. 
Puts today’s prison slave labor practices into 
context. 



The Rich Get Richer and the Poor Get Prison: 
Ideology, Class and Criminal Justice, by Jef- 
frey Reiman; Allyn & Bacon, 226 pages. 

$27.25 

The best book providing a Marxist, class based 
analysis of the criminal justice system. Factual 
details on how corporate criminality and crime 
by the rich is rewarded while the poor bear the 
brunt of imprisonment. If you read no other 
book on the criminal justice system, read this 
one. 


Qty 
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No Equal Justice: Race and Class in the Ameri- 
can Criminal Justice System, by David Cole; The 

New Press, 224 pages, Hardback. $25.00 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and 
class inequality, effectively creating a two tiered 
system of justice at all levels. Describes how the 
supreme court has hypocritically endorsed this 
system and ensured it continues. Extensive case 
citations and legal analysis. 

Prison Madness, by Terry Kupers;Jossey Bass, 245 

pages, Hardback, $25.00 

Renowned psychiatrist writes about the devastat- 
ing mental health crisis in American prisons and 
jails. Covers all aspects of mental illness, prison 
rape, racism, negative effects of long term isola- 
tion in control units and much more. 


Qty 
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Qty 
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Perpetuating Crime, Consolidating Power: The race Qty 
and Class Logic of Mass Incarceration. An Inter- I I 

view with Paul Wright. Interview by Arthur I I 

Stamoulis; Common Courage Press, 12 pages. 

$6.00 printcopy; 

$10.00 casette 

PLN editor discusses racism, class struggle, brutal- 
ity, AIDS, political prisoners and censorship as 
essential elements of the criminal justice system. 
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Get The Hands-On Guides 
That Have Helped Thousands 



Buy Your Copy Today! 


Due to budget cuts, 
if you don’t buy your 
own copy of these 
how-to guides you 
may not find them in 
your prison library at 
all. Order your cop- 
ies today to make 
sure you have the 
hands-on help 
you need! 

Oceana 
Publications, Inc. I 

V J 



Know Your Rights! 


Prisoner’s Self-Help Litigation Manual, 3rd Edition uss32.95 


Many grievances of prisoners can be remedied without the assistance of a lawyer. Written by John 
Boston and Daniel Manvilie, this valuable publication includes an outline of Federal and State legal 
systems and relevant terminology. This essential resource will help you to understand your rights, and 
will present possible remedies. 

This publication includes: 
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T he short, stout eighth grader 
Gina Score, was never much of 
an athlete. But that didn’t matter to the 
staff at South Dakota’s Plankinton boot 
camp for girls, where military-style dis- 
cipline and calisthenics were the modus 
operandi and, as staff put it, “quitting is 
not an option.” On her first day in boot 
camp Gina - sentenced for stealing a 
beanie baby - was excoriated and or- 
dered about in an official induction 
process that, according to one former 
staff member, “isn’t successful unless 
someone pukes or pisses their pants.” 
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Deadly Nostalgia: 

The Politics of Boot Camps 

by Christian Parenti 

The second day, July 21 1999, began 
with a sweltering 2.7-mile morning run. 
Immediately Gina, at 5' 4" and 226 pounds, 
fell behind the rest of the pack and was 
showing signs of heat stroke. By the end, 
she was lying in a pool of her own urine, 
frothing at the mouth, gasping for breath, 
twitching, and begging for “mommy.” 

Staff denied the girl water, but did ad- 
minister a full course of ridicule: calling 
her a faker, laughing at her, dragging her, 
dropping Gina’s limp hand onto her own 
face and finally threatening to video tape 
the girl to prove “what a pathetic and un- 
cooperative child she was.” When other 
girls attempted to shade Gina from the 
pounding sun, they were ordered to step 
away. After more than three hours of this, 
the staff finally called an ambulance, but 
Gina Score died in route to the hospital. 

This Lord-of-the-Flies scenario - out- 
lined in a lawsuit filed by Gina Score’s 
parent’s - is unfortunately an all too com- 
mon feature of life in the social laboratory 
of “tough love.” Since 1985 when Louisi- 
ana set up the country’s first juvenile boot 
camp, these military “shock incarceration” 
or “shock probation” programs have been 
increasingly fashionable among politicians 
searching for policy mojos with which to 
charm fearful voters. 

Nationwide, there are now more than 
seventy-nine such camps in thirty states; 
most are county-run facilities catering to 
nonviolent and first time offenders. And 
many were started with federal grants from 
an $8 billion prison and boot camp build- 
ing fund that was created by the massive, 
$30.2 billion Crime Bill of 1994. The model’s 


idea, as first conceived in Thatcherite Brit- 
ain, was to give wayward youth a “short, 
sharp shock” so as to nip deviance in the 
bud. 

The media usually loves boot camps: 
photo-ops of freshly shorn and uniformed 
thugs shouting “Yes Sir!” looks effective. 
But do the push-ups and yelling really 
work? Most researchers think not. 

“They’re made for TV and they’re 
racist. These places are full ofBlackkids!” 
says Jerome Miller, director of the Na- 
tional Center for Institutions and 
Alternatives. “They do nothing for the 
kids involved. And the dynamic between 
captor and captive can very quickly de- 
teriorate into serious abuse,” says Miller, 
who along with having served eleven 
years in the military and directed the ju- 
venile justice systems in Massachusetts 
and Illinois, is the author of several influ- 
ential books, most recently Search and 
Destroy: African American Males in the 
Criminal Justice System. 

“One gets the impression that boot 
camps were set up by the sort of potbel- 
lied vets that hang around the local post,” 
says Miller, adding that he knows of no 
credible research proving boot camps to 
be effective. In fact, the overwhelming 
number of studies show the model to be 
a failure: The latest one - done by the 
conservative Koch Crime Institute in To- 
peka, Kansas - found that boot camps 
have a 64 to 75 percent recidivism rate, 
making them less effective than any other 
sort of program. 

But never mind the numbers: politi- 
cians like GovemorBill Janklow of South 
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Deadly Nostalgia (cont.) 


Dakota who recently called youth inmates 
“scum,” just can’t let go. In defending 
his pet-project boot camps the Governor 
evades the evidence, instead preferring 
to tell the story of how he was a “wild 
youth” until joining the US Marine Corp 
in the late 50’s. And therein lies the power 
of boot camps: they pander to America’s 
square nostalgia, by invoking imaginary 
1950’s, when “dad was in charge.” But 
nostalgia, because it is inaccurate is also 
dangerous... 

Death in the Desert 

Nicholas Contreraz was another al- 
leged “faker.” At age 16, Nick was busted 
joy-riding in a stolen car around Sacra- 
mento, California and was sent out of state 
to the privately run Arizona Boys Ranch, 
which involved a major boot-camp com- 
ponent and permitted staff to strike and 
tackle the youths. According to exten- 
sive investigations by Arizona Child 
Protective Services and the Pinal County 
Sheriffs Department, Nick’s trouble 
started out typically enough: he was com- 
plaining of nausea and diarrhea. But Boys 
Ranch staff thought it was all a ploy to 
avoid physical exercise and they called 
him “a baby” and told him the trouble 
was “in his head.” 

As Nick’s condition spiraled down- 
ward, the staff escalated their yelling and 
abuse: at times waking Nick earlier than 
the rest, making him eat alone and pun- 
ishing him with push ups and 
manhandling. Over the next two months 
Nick lost 14 pounds as he was racked by 
a 103 -degree fever, muscle spasms, se- 
vere chest pains, and troubled breathing. 
All the while the staff forced him to con- 
tinue with the discipline, calisthenics, 
running and constant “Yes Sir! No Sir!” 
When he faltered during exercise the staff 
punched and shoved him onward. 

Soon Nick was defecating in his bed 
and clothing and vomiting with clockwork 
frequency, complaining that his body was 
“hurting all over.” When staff could tell 
an eruption was imminent they would 
mockingly count off “three, two, one...” 
On top of that, they forced Nick to tote a 
bucket fdled with his own vomit, feces 
and soiled sheets. For extra measure they 
made Nick do push-ups with his face just 
above this acrid slop. 
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Nick’s struggle finally ended on 
March 2, 1998. Staff spent much of that 
evening throwing Nick to the ground, 
bouncing him off a wall and making him 
do pushups. Before he lost conscious- 
ness, Nick lay in the dirt unable to move 
while above him bellowing staff com- 
manded him to get up. According to 
witnesses interviewed by CBS, the boy’s 
last words were a simple, “No.” 

The autopsy found that Nick’s dis- 
tended abdomen was flooded with more 
than two and half quarts of puss from a 
virulent hybrid infection of staph and 
strep. The boy’s lungs held fluid that was, 
according to one official inquiry, prob- 
ably inhaled when vomiting. And his body 
was covered with 71 cuts and bruises. 
The official cause of death was cardiac 
arrest and in the ensuing furor “neglect” 
became the operative word. “If you ask 
me, it was torture,” says Joe Contreraz, 
Nick’s uncle. “That was beyond abuse. I 
wonder if he was calling out Mom, Dad, 
Uncle Joe? It makes your heart hurt.” 

In the wake of Contreraz’ death Cali- 
fornia withdrew all its wards from the 
Arizona Boys Ranch, and it was revealed 
that the Boys Ranch had more than 100 
complaints of child abuse lodged against 
it in the five years preceding Nick’s mur- 
der. Shortly thereafter four of the five ABR 
“campuses” were shuttered, five staff 
were indicted for murder and both the state 
of Arizona and California settled out of 
court with Contreraz’s mother for more 
than a million dollars. 

Since then all charges have been dis- 
missed or dropped by the DA, except for 
one manslaughter and one child abuse 
charge against former Boys Ranch nurse 
Linda Babb, who cleared Nick for exer- 
cise and repeatedly penned reports to 
staff urging them to “hold Contreraz 
highly accountable” for his “negative 
behavior.” Today, the ABR runs only one 
camp and the state of Arizona no longer 
allows them to use corporal punishment. 
A Boys Ranch spokeswoman would only 
say that the program is “now very differ- 
ent” before hanging up the phone and 
ignoring further inquiries. 

The same month as the Contreraz 
death a 24-year-old asthmatic named 
Eddie Bagby, was pepper sprayed and 
killed by drill instructors during his first 
day at Arkansas’ “young offenders” 
boot camp. Already in the midst of an 
asthma attack when he was sprayed, 
Bagby, died a few hours later at a Little 
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Rock hospital. He had been sentenced to 
18 months for fleeing police and driving 
while intoxicated. Official investigations 
blamed Bagby’s death on several 
pre-existing medical conditions. 

Below the Radar 

The gruesome deaths of Score, 
Contreraz and Bagby are but the aberrant 
tip of a huge, largely unseen, iceberg of 
abuse. In South Dakota, for example, the 
publicity surrounding the Score case led 
to a class action lawsuit filed by the well- 
regarded Youth Law Center on behalf of 
fourteen other Plankinton boot camp vet- 
erans, many of whom had ended up in 
the juvenile prison as a result of resisting 
camp discipline. The boot camp has since 
been moved to the more remote town of 
Custer. The suit alleges that: the boot 
camp, which disproportionately targeted 
Native American youth, had inadequate 
medical and mental health care; poor edu- 
cational programs; and that staff illegally 
censored the girls’ mail and eavesdropped 
on their telephone calls and parental vis- 
its. It also details numerous examples of 
excessive force. 

There is for example “four pointing”: 
this punishment involved up to six male 
staff physically restraining a girl, then 
shackling her into a spread eagle posi- 
tion on a raised concrete slab. From there 
the staff cut off the young woman’s 
clothes with scissors and cover her na- 
ked body with a blood and urine stained 
sheets, known as a “suicide gown.” Girls 
at Plankinton have endured whole days 
and nights like this. 

One of them was Patricia Demetrias, 
who was also forced to run with her 
ankles and hands shackled. The result- 
ing cuts left permanent scaring. Running 
in shackles also offered staff an opportu- 
nity to force some girls to participate in 
the abuse of others; by making those not 
in chains drag those who were shackled. 

“If they’d fall we’d have to pull them 
along by their chains,” explains 17 year 
old Vanessa Martin who spent three 
months in the boot camp and is now in 
foster care. “Doing that made me feel like 
crap - guilty,” says Martin in a flat Mid- 
western accent. 

Martin says that when there wasn’t 
physical abuse staff subjected girls to a 
steady stream of psychological cruelty, 
especially in the hour-long “group ses- 
sion” that capped every evening. “There 


were a lot of sexual abuse issues in there,” 
she explains. “During group [the staff] 
would kind of use that. They’d always 
bring it up and keep asking questions 
even if a girl was, you know, really crying 
and didn’t want to say any more.” 

Neither the Governor’s office nor the 
South Dakota Department of Corrections 
would comment on the suit or current 
conditions in the revamped boot camp in 
Custer. 

Boot camps housing young adults, 
age 18 to 25, also have their share of 
abuses. Nineteen-year casino worker 
David Zamot learned this when he was 
busted for possession of marijuana and 
received a 30-day sentence in Atlantic 
County, New Jersey’s boot camp at May’s 
Landing. Three days into his stay, “drill 
instructors” caught Zamot in the bath- 
room sharing a cigarette with two other 
inmates. Instead of writing Zamot up, as 
is official policy, the “DIs” marched him 
out to “Bader’s Coffin,” a shallow, six-foot 
long, earthen pit laced with a cocktail of 
toxic wastes from the camp’s laundry. 
There the DIs forced Zamot into the pit 
to do several sets of sit-ups and 
push-ups. 

“I was screaming, ‘something’s burn- 
ing me! ’ But they were like, ‘Shut up we 
tell you when you can get out,”’ explains 
Zamot from his mother’s home in Egg 
Harbor City, New Jersey. When the DI’s 
finally let Zamot out he was crying, beg- 
ging for mercy and his buttocks, back, 
scrotum and penis were lacerated with 
third degree burns. 

Eventually Zamot required three ma- 
jor surgeries to repair damage to his skin 
and internal reproductive organs; he still 
suffers from numbness in his groin and 
right leg. But at the time he was given 
only cursory care and then locked in an 
isolation cell for the rest of his thirty-day 
sentence. “I was in a wheelchair, in this 
tiny cell and my scrotum was swollen and 
full of the chemicals,” says Zamot. “They 
gave me Tylenol, that’s all.” 

Camp and county official’s eventu- 
ally settled out of court for $900,000 but 
the county attorney’s office stills says 
the whole incident was just “an unfortu- 
nate mistake.” Zamot’s lawyer Paul 
D’Amato disagrees: “The muthafuckers 
knew the chemicals were in there! And 
we caught them lying about it.” Zamot 
said he could have won higher damages 
if he had waited longer, but he just wanted 


to get the whole thing over with. “I still 
think about it alot.” 

The Maryland Slugfest, an 
Official Rethink? 

The mounting abuse and lawsuits 
may finally be derailing the boot camps 
fad. A number of states - such as Califor- 
nia, Florida and Maryland -are slowly 
backing out of the boot camp cul-de-sac. 

In Maryland, corrections official 
were so proud of their program they gave 
two Baltimore Sun journalists free access 
to the state boot camp, to follow a group 
of 14 inductees from start to finish. What 
the journalists saw shocked the entire 
state. Induction started with the so-called 
“TAC officers” punching and kicking the 
stunned and terrified boys. The rest of 
the program was full of the same: blatant 
physical abuse, coupled with little edu- 
cation. When the Sun caught up with the 
inductees a year latter, back on the street, 
it was tragically apparent the that boot 
camp had done nothing for any of them: 
they were all back in jail, doing drugs, 
wanted on warrants, or MIA. 

In response to newspaper photos of 
huge TAC officers reducing kids to tears 
and splitting open their lips, Maryland 
state officials swung into damage con- 
trol mode: the head of corrections was 
fired, the national guard was brought to 
take charge and then the camps where 
demilitarized all together. 

Georgia officials likewise have over- 
hauled their boot camp program after a 
U.S. Justice Department investigation 
found that it was overcrowded and dan- 
gerous to the point of being 
unconstitutional. The California Depart- 
ment of Corrections closed its boot camp 
in 1 997 after it was shown to be ineffec- 
tive. Many California counties have also 
dropped the model after brief flirtations - 
many but not all. 

Playing Army 

“Lockup!” shouts the chubby drill 
instructor at the Kings County boot camp, 
in sun-baked Hanford, California. Before 
her is a squad of eight surly and very 
bored looking Latino teenagers in gray 
camouflage, heads shaved. “Drop!” 
Boom! Down go the kids for another 
round of twenty push-ups. Their thirty- 
minute lunch of grilled chess sandwiches 
and sodas has just ended. 
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Deadly Nostalgia (cont.) 

And because some of their numbers 
were slow, the whole squad is kissing the 
concrete. Their compound is a shabby 
patch of ground surrounded by a chain 
link fence topped by bright coils of 
concertina razor wire. The grounds hold 
six cinderblock buildings and a flagpole. 
Nearby, on the other side of the fence, 
sits a small obstacle course. 

The boot camp is wedged, as an ar- 
chitectural afterthought, into the back 
corner of the Kings County Government 
Center; a sprawling complex of flat, 
pizza-box style seventies-era buildings 
connected by open walkways. 

“1 never give them more pushups 
than I can do,” says the very fit look- 
ing Senior Officer Rick Yzaguirre. As 
we watch the chubby instructor yell- 
ing at her “cadets.” I get Yzaguirre’s 
point: some staff aren’t so principled. 
In fact, camp Commander Robert 
Smiley, says finding qualified staff is a 
problem, “because so many people 
have criminal convictions.” 

Most of the day here is taken up 
by exercise, remedial classes and “life 
skills” groups. All of which are punc- 
tuated by salutes, double timing it and 
following the camp’s many rules about 
how to speak, walk, fold towels and 
everything else. But the few inmates I 
was allowed to speak with liked the 
regimen. 

“It’s difficult. They brain wash you. 
But it’s good. You learn respect,” says a 
skinny sixteen year-old Latino kid named 
Nelson. He was busted for graffiti. His 
fellow cadet Falando, agrees and both say 
the staff treat them well and never hit 
them. 

Up the road at the Fresno County 
Probation Department’s Elkhom Juvenile 
Boot Camp the story is pretty similar. This 
camp is bigger and sits amidst 300 acres 
of flat orchards. Behind a chain link fence 
I meet the camp commandant, or rather 
the director, Dick Simonian; he wears 
black fatigues and the military insignia of 
a general. His staff also dress in black or 
camouflage fatigues and wear military 
ranks from lieutenant up through major 
and colonel. But Simonian isn’t what 
you’d expect: he never did time in the 
armed forces, his desk is a mess and he 
hates proposition 21, California’s latest 


get-tough-on- youth crime ballot initia- 
tive. 

“I was a bartender going to grad 
school until a friend of mine talked me 
into becoming a probation officer,” ex- 
plains Simonian. He lamentingly adds: 
“In the thirty years since then, we’ve 
gone from being social workers to 
cops.” 

Out on the compound his 130 
fatigue-clad “cadets” - all non-violent 
or first time offenders, most of them 
Latino and Laotian - line up in forma- 
tion: “Right Face, Forward! March!” 
One of the cadet sergeants leads the 
cadence as “bravo platoon” marches 
off to class beneath their own home- 
made standard, a white flag bearing the 
image of an air brushed tank and in 
graffiti-style letters the slogan: “Bravo, 
No Limit Soldiers” 

“The guys make their own flags,” 
explains Simonian who almost seems a 
little embarrassed that the cadets aren’t 
snapping to attention in his presence 
as would real soldiers before a real gen- 
eral. He goes on to show me the 
classrooms and barracks and outlines 
an elaborate curriculum of anger man- 
agement and life skills classes that 
cover everything from filling out job 
applications to doing mock interviews 
and public speaking. After the youth 
complete their five months in boot 
camp they go on to an aftercare pro- 
gram that involves intensive probation, 
drug testing and a special community 
based school. 

Several cadets are picked out at ran- 
dom and away from the “TAC officers” 
comment freely on the program. “It’s bet- 
ter than juvenile hall, we have more 
freedom here. If we don’t mess up we can 
get weekend furloughs home. The struc- 
ture is good,” says a sixteen year-old who 
was repeatedly busted for residential bur- 
glary. Others echo his sentiment: juvenile 
hall is boring, more confining and dan- 
gerous; boot camp is less restrictive and 
at least offers some “programming” i.e. 
classes. 

As the day unfolds the reality of 
Elkhorn emerges: Simonian, one of the top 
dogs in the Fresno County Probation De- 
partment, still believes in rehabilitation 
and the only way he can get his old fash- 
ion forms of intervention funded is to 
dress them up in camouflage and apply 
for federal grants. In this regard the corny 


world of the Fresno boot camp embodies 
both the best and the worst of what cor- 
rection can be. The extent to which the 
program is successful has more to do with 
its life skills classes and aftercare school 
than its marching and pseudo-military dis- 
cipline. 

All of which fits with Jerome Miller’s 
analysis: “Even the military know that 
boot camp does very little for emotion- 
ally damaged youth, that’s why the 
military doesn’t accept people with seri- 
ous criminal records. Remember, many of 
these kids have been yelled at all their 
lives, they need more than that.” 

So what does works? According 
to Miller almost anything is better than 
boot camps and the larger punitive 
policy trajectory they are part of. He 
recommends the old fashioned stuff, 
programs “based in relationships” run 
by good staff. 

“In Massachusetts we used 
to send kids mountain climbing in Nor- 
way,” says Miller. “It was cheaper than 
incarceration, they got to rub shoul- 
ders with non-delinquent youth and it 
kept them out of town for awhile.” But, 
adds Miller, the Massachusetts legis- 
lature soon found out about the 
Norway trips and, for the sake of look- 
ing tough, shut them down.® 

“I know what a dump 
truck is, and I’m no 
dump truck! As an inno- 
cent man, I too have been 
to prison.” 

FRANK PRANTIL 

Attorney At Law 

801 K Street, Penthouse 
Sacramento, CA 95814 
(916)446-4669 
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FTC A, Bivens Claims in Beating Suit Proceed 
in Bifurcated Trial 


O rlando Ortiz, a pretrial detainee, 
brought action for use of exces- 
sive force during a pat search under the 
Federal Tort Claims Act, 28 U.S.C. 
§2672-2680 (FTCA), and Bivens v. Six 
Unknown Named Agents of the Federal 
Bureau of Narcotics, 403 U.S. 833 (1971). 
Ortiz charged that Lt. Carl A. Pearson and 
C.O. Carl Alplanalp, of Otisville Federal 
Correctional Institution, violated his due 
process rights secured by the 5th 
Amendment. 

During a pat search Ortiz was found 
to have his cellmate’s Walkman radio. A 
disagreement ensued between Alplanalp 
and Ortiz ending in Ortiz being escorted 
to Pearson’s office. The facts as to what 
happened next are in dispute. Ortiz claims 
he was thrown to the ground, forcefully 
handcuffed and then raised by his hand- 
cuffs and dropped on the concrete, 
causing injury to his shoulder, face, body 
and leg. The defendants deny that this 
occurred, or, in the alternative, that any 
force used was de minimis and did not 
arise to the required constitutional 
threshold. 

The defendants moved for sum- 
mary judgment on qualified immunity 
and sovereign immunity; severance 
and stay of the Bivens claim pending 
resolution of the FTCA claim, and elec- 
tion of remedies. 

The court held that the disputed 
facts required a trial, especially referring 
to a MRI acquired during discovery which 
showed that Ortiz had a torn rotator cuff 
and conflicting statements from the par- 
ties and witnesses. The court found that 
the conflicting statements included evi- 
dence from which both the subjective 
and objective components of an exces- 
sive force claim could be reasonably 
inferred. See: Hudson v. McMillian, 503 
U.S. 1,8(1992). 

The court denied defendants’ mo- 
tions finding that the right of a pretrial 
detainee not to be subjected to exces- 
sive force was “clearly established law,” 
and that F.R.Civ.P. 56 requires inferences 
to be made in favor of non-moving party. 
See, Graham v. Conner, 490 U.S. 386 n. 
10 (1989). The Court rejected the reason- 
ing in Pooler v. United States, 787 F.2d 
868 (3rd Cir. 1986) applying sovereign 


immunity to claims like those raised by 
Ortiz finding the majority of Federal cir- 
cuits disagree with Pooler. The court 
found an exception created in 28 U.S.C. 
§2680(h) to the general rule that inten- 
tional torts arising from a claim of assault 
and battery are not cognizable under the 
FTCA. 

The motions for severance and 
election of remedies presented a more 
complicated legal question. If severance 
was granted the real danger existed that 
either the FTCA claim, or the Bivens 
claim, would be compromised. The 
Court noted that just because Ortiz may 
bring both claims ( Carlson v. Greene, 
446 U.S. 14, 19-20 (1980)), does not 
mean he can recover on both claims 
because the FTCA bars such double 
recovery. 28 U.S.C. §2676. 


A minor riot on July 15 2000, left 

ZAiifteen guards and one prisoner 
injured at the North Fork Correctional 
Facility in Sayre, Oklahoma. Six 
guards were sent to area hospitals 
where they were treated for minor 
cuts and bruises. One guard suffered 
a broken nose. 

The incident began when a guard 
observed two prisoners passing a pa- 
per bag on the recreation yard and 
went to investigate. When a second 
guard intervened a scuffle ensued. 
The situation escalated as more pris- 
oners and guards got involved. 
Nineteen prisoners were implicated 
and segregated from the rest of the 
population. No weapons were in- 
volved in the incident. 

All of the 1,434 prisoners in the 
privately owned Oklahoma prison are 
from Wisconsin. John Litscher, sec- 
retary of the Wisconsin Department 
of Corrections, sent two prison inves- 
tigators to Sayre the next day to 
interview guards and prisoners. The 
contents of the bag was not deter- 
mined but it was verified that prison 
response teams used tear gas to bring 
the situation under control. 


If a bench trial was held on the 
FTCA claims, the resolution of con- 
tested facts by the court would act to 
preclude a jury trial on the Bivens 
claims. Fed.R.Civ.P. 42(b). The court 
found that severance would infringe 
upon the right to a jury trial under the 
7th Amendment on the Bivens claim 
and refused to grant severance. The 
court instead allowed both claims to 
proceed to a bifurcated trial with Ortiz 
being given the benefit of hearing the 
jury’s verdict on the Bivens claim prior 
to electing on which he chose to re- 
cover. The court pointed out that unlike 
previous cases, a bifurcated trial was 
proper because this case was uncom- 
plicated as to the evidence, witnesses 
and claims. See. Ortiz v. Pearson, 88 
F.Supp.2d 151 (S.D.N.Y. 1999).> 


The North Fork facility is a private 
prison ooperated by Corrections Cor- 
poration of America. Susan Flart, 
spokeswoman for CCA, said “our staff 
has been interviewing people all day” 
and are “still trying to determine what 
happened, and if any criminal charges 
can be filed.” 

This was the second disturbance 
to occur at the North Fork facility. In 
March 1999, a guard was physically 
and verbally assaulted, four prisoners 
were injured, and 15 staff members were 
taken hostage during a skirmish in the 
chow hall. 

Wisconsin State Rep. Scott Walker 
is convinced that prison officials acted 
properly. Fie believes that guards “got 
things under control and immediately 
notified officials in Wisconsin.” Fie 
goes on to say that Wisconsin “will 
continue to send inmates there until we 
can deal with the over crowding in Wis- 
consin.” Sen. Gwendolynne Moore 
(D-Milwaukee), an opponent of 
out-of-state prison transfers, was un- 
available for comment. | 

Sources: Dallas Morning News, Jour- 
nal Sentinel 


Riot at CCA Prison Hospitalizes 15 Guards 
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The Spirit of Freedom and Resistance 

Long Kesh Prison Closed 

by Julia Lutsky 


H er Majesty’s Prison Maze, also 
called Long Kesh, is a high se- 
curity prison located about ten miles 
from Belfast in Northern Ireland’s 
County Antrim. The largest of North- 
ern Ireland’s prisons, it was established 
on the site of Long Kesh Royal Air 
Force Base, a World War II airfield, in 
the early 1970s. Hundreds of men were 
rounded up; while some were tried and 
sentenced before imprisonment, others 
were imprisoned without trial. 

All were prisoners taken by the 
British government in its war against 
both the Irish Republican Army (IRA), 
fighting to free Northern Ireland from 
British rule, and the Loyalist Volunteer 
Forces (LVF), the Ulster force fighting 
to maintain British sovereignty. In 1974 
there were 1,800 such prisoners, the 
largest number ever held in the prison. 
During that year, Gerry Adams, presi- 
dent of Sinn Fein, the political arm of 
the IRA, together with other remanded 
prisoners, joined forces with sentenced 
prisoners and burned the camp to the 
ground. Five members of the current 
Northern Ireland Assembly have 
served time there. 

The British government claims HM 
Prison Maze is the highest security 
prison in all of Europe. In spite of this, 
prisoners have escaped single, and in 
groups, the latter through tunnels they 
constructed during the 70s. The most 
serious breach of security occurred in 
1983, when 38 IRA men escaped, kill- 
ing a prison guard in the process. 

Guerrillas, both Republican and 
Loyalist, were considered political pris- 
oners - prisoners of war - and accorded 
special category status and segregated 
according to the paramilitary groups to 
which they belonged. In 1976 the gov- 
ernment ended this special political 
status and began to treat paramilitaries 
as ordinary criminals. Two uprisings 
protested the change in policy, first in 
1976 and then in 1981. While political 
prisoners had been allowed to wear 
their own clothing, ordinary prisoners 
were obliged to wear prison issue. Con- 
sequently during the ‘76 strike 
prisoners wore bed clothing rather than 


prison garb. They then went on a “dirty 
protest,” during which they refused to 
shower, destroyed furniture with which 
they littered both cells and corridors 
and they smeared walls with feces. 
Hunger strikes formed part of both pro- 
tests, and in 1981, ten prisoners led by 
convicted IRA bomber Bobby Sands, 
starved to death. In tribute to his po- 
litical significance, he was elected to 
the British Parliament from Northern 
Ireland. 

As a result of the protests a good 
many changes were made during the 
1980s: Prisoners were moved into a new 
huge cellular complex of eight H-Blocks, 
each containing 100 cells, constructed 
in the late ‘70s. This allowed prison au- 
thorities to segregate prisoners again 
according to the paramilitary army to 
which they belonged. 

HM Prison Maze was the only 
prison in Northern Ireland where pris- 
oners were so segregated; to do 
otherwise was to invite trouble since 
murders of prisoners by other prison- 
ers, members of opposing armies, were 
not unknown. In December of ‘97, a 
Loyalist militant was murdered and 
some months later an IRA prisoner on 
remand was found dead in his cell. 
According to the New York Times, 
however, it was “a place where guards 
were more endangered than [prison- 
ers;] ... 22 guards and a deputy 
governor [warden] of the Maze were 
killed by guerrillas acting on informa- 
tion from inside.” 

During the 1980s prisoners were 
once again allowed to wear their own 
clothing rather than prison uniforms, 
they were not required to work and they 
obtained increased access to visits and 
letters. Since 1994, when prisoners ne- 
gotiated the right, they have not been 
confined to cells except when neces- 
sary for head counts. They also won 
the concession from HMP Maze au- 
thorities so that guards could not 
search prisoners’ quarters without spe- 
cific permission from their 
commanders’ - and were required to 
give 24 hours notice. Many prisoners 
entered HMP Maze essentially unlet- 


tered and left with “Free University” 
degrees, even doctorates. It has been 
referred to more than once by its de- 
tractors as the “University of 
Terrorism,” and as “Freedom Univer- 
sity” by its supporters. 

In 1995, in response to cease fires 
on the part of the Loyalists and Re- 
publican armies, the British 
government introduced the Northern 
Ireland (Remission of Sentences) Act 
under the terms of which prisoners con- 
victed of terrorist related offenses 
would be released on license (parole) 
after having served half of their sen- 
tences. Prior to that time, prisoners 
sentenced to life served an average of 
15 years before they could be consid- 
ered for release. In 1998, in accordance 
with the terms of the Good Friday 
Agreement of that year, the govern- 
ment introduced the Northern Ireland 
(Sentences) Act, which made prison- 
ers sentenced to five years or more for 
terrorist acts eligible to apply for early 
release from the Independent Sentence 
Review Commission. The Good Friday 
Agreement itself would have been im- 
possible without the go ahead received 
from prisoner leaders inside HMP Maze. 

Again in accordance with that 
Agreement, in July 2000, the last 87 Irish 
Republican and pro-British Loyalist 
prisoners covered under the Agree- 
ment left HMP Maze. There remained 
only 15 dissidents, convicted for ac- 
tions that took place after the 
Agreement. By the end of September 
there remained only four of these: Three 
Loyalist prisoners were transferred to 
Maghaberry Prison near Belfast and the 
one Republican prisoner was moved to 
Magilligan jail in County Londonderry. 
What is to become of the now empty 
prison has yet to be determined. Some 
Irish nationalists would like to see it 
become a museum, others an office de- 
velopment while still others want it 
destroyed. 

“The lark, having suffered the loss 
of her liberty, no longer sung her little 
heart out, ... The man who committed 
the atrocity, as my grandfather called 
it, covered the cage with a black cloth. 
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depriving the bird of sunlight. He 
starved it, left it to rot in a dirty cage, 
but the bird still refused to yield. It 
longed to be free, and died before it 
would conform to the tyrant who tried 
to change it with torture and imprison- 
ment. As my grandfather rightly stated, 
the lark had spirit- the spirit of free- 
dom and resistance. 

Sources: The Irish People, “The Voice 
of Irish Republicanism; The New York 
Times', The Lark and the Freedom 
Fighter, by Bobby Sands; The Los An- 
geles Times', the Northern Ireland 
Prison Service web site; and the Brit- 
ish Broadcasting Corporation web site. 


BOP Organ Transplant 
Ban Questioned 

T he court of appeals for the 
Eighth circuit dismissed, with- 
out prejudice, a habeas corpus petition 
filed by Kenneth Barron, a federal pris- 
oner, claiming his longterm survival 
was at risk because the Bureau of Pris- 
ons (BOP) refuses to provide him with 
a kidney transplant. Instead, Barron 
requires kidney dialysis to survive. 
The district court dismissed the ha- 
beas petition because a BOP doctor 
provided an affidavit claiming that di- 
alysis patients had a low mortality rate. 
No documentation supported the affi- 
davit. The appeals court affirmed 
dismissal of the petition. The appeals 
court noted that Barron did not chal- 
lenge the BOP’s organ transplant 
policy. 

The court expressed its concern 
about the BOP’s organ transplant 
policy. “Simply stated, the Bureau of 
Prisons does not provide organ trans- 
plants, and, in the event a prisoner can 
show he needs a transplant, requires 
him to demonstrate his ability to pay 
for the transplant procedure before a 
furlough for that purpose will be au- 
thorized. Given the Bureau’s obligation 
to provide medical care to prisoners, 
see 18 U.S.C. § 4042, denial of a trans- 
plant to an inmate who cannot pay for 
a transplant may raise constitutional 
concerns.” See: Barron v. Keohane, 
216 F.3d 692 (8th Cir. 2000).® 


Cook County 
Deputies Charged in 
Beating Death 

T hree Cook County (Chicago, 
IL.) deputies were charged with 
murder for allegedly beating a prisoner 
in a courthouse holding cell May 5, 2000. 
The prisoner died two days later from 
injuries sustained in the beating. 

Louis Schmude, 40, was awaiting 
a court hearing on a charge of violat- 
ing an order of protection that his wife 
obtained against him. Schmude, who 
suffered from cirrhosis of the liver, 
asked a female sergeant for water and 
medical attention, said a witness. The 
sergeant ignored Schmude ’s request 
and he cursed at her, said the witness, 
who was in the same holding cell when 
the incident occurred. 

The sergeant and two male deputies 
handcuffed Schmude and began punch- 
ing and kicking him, the witness said, and 
then dragged him into an elevator. 

“You coidd see them dragging him 
into an elevator,” the witness told the 
Chicago Sun-Times. “As the door was 
closing, I could see her kicking him, 
stomping him... As the doors closed... all 
you could hear is the guy screaming, ‘I’m 
sorry, I’m sorry.’” 

At the hearing, Schmude told his 
wife he’d been beaten. He asked the 
judge for a glass of water and medical 
attention. Schmude died two days later 
of internal bleeding after his spleen was 
lacerated from blunt trauma, according 
to the Cook County medical examiner. 

Charged were Sgt. Patricia Pultz 
and deputies Lawrence Koscianski and 
William Spatz. The three were sus- 
pended without pay and later fired after 
Cook County Sheriff Michael Sheahan 
decided they had used excessive force 
and failed to file a report on the inci- 
dent. 

Since 1996, six other Cook County 
sheriff’s employees have been charged 
with crimes involving excessive force 
complaints, none of them involving a 
death. Three were acquitted and three 
others are pending trial. 

As a result of Schmude ’s death, the 
sheriff’s office plans to install video cam- 
eras in courthouse holding cells. | 

Source: Chicago Sun-Times 
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U.S. Isolates Political Prisoners 


T wo recent federal appeals court 
decisions highlight some of the 
repressive measures used by U.S. au- 
thorities to isolate and silence political 
dissenters. Though the methods used 
by the two political prisoners involved 
in these cases may be distasteful to 
some people, Americans must under- 
stand that the U.S. government has 
repeatedly sanctioned such so-called 
“terrorist acts” against its political op- 
ponents, both foreign and domestic. 

Likewise, the U.S. is responsible 
for helping to establish the rules of en- 
gagement that its political opponents 
use against it. Americans believe that 
we are an enlightened lot, but the truth 
is we seem to recognize the tyranny of 
others in far off lands while remaining 


by Ronald Young 

blind to our own institutions of oppres- 
sion. U.S. prisons contain many 
prisoners of war and political prison- 
ers, yet American authorities refuse to 
acknowledge this. The cases of two 
such prisoners follows. 

In 1970, Russell Shoats was con- 
victed of first degree murder for his part 
in an attack on a Philadelphia police 
guardhouse. Shoats participated in the 
attack as a member of the Black Libera- 
tion Army. One police officer was killed 
and another seriously wounded in the 
attack. Shoats was sentenced to life 
imprisonment but twice escaped. 

In 1991, Shoats was returned to 
Pennsylvania after having spent almost 
two years in the federal penitentiary at 
Leavenworth, Kansas. Since that time, 


he has been continuously isolated in 
administrative segregation. Conditions 
in Pennsylvania’s Restricted Housing 
Units (RHU), even by supermax stan- 
dards, are unusually harsh for ad-seg 
prisoners, considering that their sepa- 
ration from the prison general 
population is based supposedly on 
safety and security considerations, not 
as the result of disciplinary punish- 
ment. RHU ad-seg prisoners are not 
allowed to have radios, televisions, 
telephone calls (except emergency or 
legal), personal property except writ- 
ing materials, or books other than legal 
materials and a personal religious vol- 
ume. In addition, Shoats, who is one of 
the longest held political POWs, has 


Feds Continue Abuse of El-Hage 


I n a telephone interview with The 
New York Times, April El-Hage 
said federal jail officials in Manhattan 
have been retaliating against her hus- 
band, Wadih El-Hage, ever since two 
co-defendants in the case were accused 
of stabbing and critically wounding a 
guard. 

The two co-defendants, Khalfan 
Khamis Mohamed and Mamdouh 
Mahmud Salim, shared a cell in one of 
the most secure areas of the Metropoli- 
tan Correctional Center (MCC). On 
November 1, 2000, they were allegedly 
able to stab and subdue a guard, Louis 
Pepe, take his keys, and then attack a 
group of other officers as they arrived 
to assist Pepe. It’s alleged that the two 
prisoners were attempting to escape 
using a sharpened comb as their weapon. 

Mr. El-Hage, Mr. Mohamed, and 
Mr. Salim, along with two other defen- 
dants, were being held in the federal 
lockup awaiting trial on charges that they 
participated in a worldwide terrorism con- 
spiracy, led by Osama Bin Laden, which 
was responsible for the August 1998 
bombings of two U.S. embassies in East 
Africa. All five defendants have pleaded 
not guilty. Mr. El-Hage has not been ac- 
cused of a direct role in the bombings. 

The two defendants accused in the 
stabbing were transferred to other pris- 


ons. Lawyers for the remaining three con- 
firmed that guards had been brutally 
retaliating against their clients. Mr. 
El-Hage has not been accused of any role 
in the stabbing. 

Mrs. El-Hage said by phone that due 
to actions taken against her husband by 
authorities, his mental state has sharply 
deteriorated. Mr. El-Hage no longer rec- 
ognizes his lawyer, his wife said, nor does 
he remember that he has a family. 

Since the stabbing incident, Mr. 
El-Hage and two of his co-defendants 
have been held in solitary confinement at 
MCC. The government has barred the 
defendants from communicating with all 
outsiders except their lawyers and imme- 
diate family members. The restrictions 
were imposed under a rarely used (until 
recently) federal rule that allows officials 
to limit a prisoner’s communications with 
outsiders to prevent “acts of violence 
and terrorism.” 

One defense lawyer, in challenging 
the action, called the restrictions the 
“21st-century equivalent” of being 
“chained, shackled and thrown into a 
dungeon.” But Robert Brooks, a spokes- 
man for the MCC, said, “We stand by the 
decisions made by the court and the at- 
torney general.” 

Mrs. El-Hage and a second family 
member said they were told by Mr. El- 


Hage’s lawyer that since the stabbing, 
Mr. El-Hage has lost all of his privileges 
in the jail, that his cell was emptied ofhis 
possessions, including pictures, books 
and papers, and that he was prevented 
from making scheduled phone calls to 
his family. 

Mrs. El-Hage ’s complaints came a 
week after defense lawyers in the case 
complained to U.S. District Judge Sand 
about their lack of access to their clients 
since the stabbing. That same week, Mr. 
El-Hagel’s lawyers won a court order 
for a psychological examination of their 
client. Mrs. El-Hage said that since the 
stabbing of the guard, officials at MCC 
have treated Mr. El-Hage so harshly that 
he has had a near breakdown. “They 
have made him mentally disabled,” she 
said. 

“I am speaking out because people 
on death row have more rights than my 
husband,” Said Mrs. El-Hage, who lives 
in Arlington, Texas with the couple’s 
seven children. She said the government 
had “already convicted my husband in 
the press, and they are punishing him in 
prison.” 

“Then,” she said, “they will put him 
on trial.”® 

Source: The New York Times 
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been denied contact with his family for 
over eight years. 

Regardless of what name you at- 
tach to it, the denial of most of the 
amenities available to general popula- 
tion prisoners is punitive in nature. But 
where prisoners in disciplinary segre- 
gation may be confined only up to a 
maximum of 90 days, prisoners in ad- 
mini strative segregation can be 
confined interminably. In Shoats’ case, 
for over eight years. Thomas James, 
Special Assistant to Pennsylvania 
DOC commissioner Martin Horn, con- 
cedes that he has never witnessed one 
example of such permanent solitary 
confinement in his 22 years with the 
DOC. 

Shoats filed a 42 U.S.C.§ 1983 civil 
suit challenging his continued confine- 
ment in ad-seg. The court of appeals 
for the Third circuit held that Shoats’ 
extended period in administrative seg- 
regation with no prospect of immediate 
release in the near future met the “atypi- 
cal and significant hardship” standard 
of Sandin v. Conner, 515 U.S. 472, 115 
S.Ct 2293 (1995), and, therefore, Shoats 
has a protectable liberty interest. 

The appeals court, however, also 
found that even though Shoats was 
entitled to due process in relation to 
his continued solitary confinement, 
such due process had been met by the 
Pennsylvania DOC’s policy of review- 
ing ad-seg prisoners’ confinement 
every 30 days. This is merely a 
kangaroo-court proceeding. Under the 
standard the U.S. Supreme Court set 
out in Hewitt v. Helms, 459 U.S. 460, 
103 S.Ct. 864 (1983), an informal, 
non-adversary review at which the 
prisoner has the opportunity to state 
his or her views, satisfies the require- 
ments of due process. 

The Pennsylvania DOC policy 
does allow for appeal to the superin- 
tendent in writing within two days of 
the completion of the hearing, but 
that’s about the same as having a po- 
lice commissioner hear an appeal of a 
case tried by the arresting officer. It’s 
a no-win situation for the prisoner. In 
Shoats’ case, it’s obvious that the state 
has decided to “disappear” him by its 
continued isolation and sensory dep- 
rivation of Shoats. 

In an aside, the Anarchist Black 
Cross Federation has published a pam- 


phlet entitled “Human Rights or Con- 
trol Units” which consists of two 
essays written by Shoats. It’s available 
for $2 from AK Press, P.O. Box 40682, 
San Francisco, CA 94140-0682. See: 
Shoats v. Horn, 213 F.3d 140 (3rd Cir. 
2000 ). 

In the second case, Wadih 
El-Hage, a 39-year-old U.S. citizen, 
who, until his arrest, resided in Arling- 
ton, Texas with his wife and seven 
children, was arrested on September 16, 
1998 and charged with six conspiracies 
to kill U.S. citizens and destroy U.S. 
property abroad, 20 counts of perjury 
to a grand jury, and three counts of false 
statements. The charges against 
El-Hage arise from his alleged partici- 
pation in conspiracies led by Osama 
Bin Laden to attack U.S. citizens and 
interests worldwide. 

A lower U.S. district court denied 
El-Hage ’s request for bail on several dif- 
ferent occasions on the grounds that 
he was a flight risk and a danger to the 
community. The district court also 
found, without discussion or analysis, 
no due process violation arising from 
El-Hage’s continued solitary confine- 
ment. 

El-Hage appealed and the court of 
appeals for the Second circuit affirmed. 
Using the “reasonably related to a le- 
gitimate penological objective” 
standard of Turner v. Safley 482 U.S. 
78, 107 S.Ct. 2254 (1987), the appeals 
court held that a contemplated 30-33 
months of pretrial detention did not 
violate due process. It also held that 
the conditions of El-Hage’s pretrial 
confinement were reasonably related to 
the government’s asserted security 
concerns, which the government claims 
makes the restrictions on El-Hage 
nonpunitive in nature, and did not vio- 
late his due process rights. 

Turner has generally been used for 
post-conviction conditions of confine- 
ment and it’s unusual to see it used in a 
pretrial context. The standard for pre- 
trial detainees has generally been 
derived from Bell v. Wolfish, 441 U.S. 
520, 99 S.Ct. 1861 (1979) which provides 
that a particular restriction or condition 
imposed on a pretrial detainee be “rea- 
sonably related to a legitimate 
nonpunjtive objective.” See: U.S. v. 
El-Hage, 213 F.3d 74 (2nd Cir. 2000).® 
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WA DOC Sells Prisoner Information 


I n response to a Public Disclosure 
<\ct (PDA) request from PLN, the 
Washington Department of Corrections 
(DOC) revealed that since at least 1995 
it has been selling prisoner information 
to a variety of private and media com- 
panies. The private company data 
brokers in turn resell the information 
for a hefty price to anyone willing to 
pay for it. 

The information being sold consists 
of “offender data files” culled from the 
DOC’s Offender Based Tracking Sys- 
tem (OBTS) computer database. (See 
side bar.) OBTS contains information 
on everyone who has ever been in DOC 
custody. This is public information un- 
der state law, see RCW 42.17 and RCW 
10.97.040(4). 

The information is provided to re- 
questors on a mainframe computer tape 
for which the DOC charges $175 per 
tape. The amount of information is 
fairly large since it includes everyone 
who has ever been in the custody of 
the Washington DOC. Washington cur- 
rently has approximately 15,000 
prisoners in custody and another 
55,000 people on “community supervi- 
sion” status. 

The media purchasers of this in- 
formation are The Associated Press in 
New York (which includes virtually all 
U.S. corporate media), the Everett Her- 
ald newspaper, and KOMO 4 (ABC), 
KING 5 (NBC) and KIRO 7 (CBS) tele- 
vision stations in Seattle. 

The data broker purchasers are: 
Sound Screening Services of Tacoma, 
WA; Commercial Information Systems 
of Portland, OR; Verifacts of Tacoma, 
WA; Tenant Tracker of Lubbock, TX; 
Intellidata Corporation of St. Peters- 
burg, FL; Background Investigations 
of Lake Oswego, OR and Legal Locate 
Services of Puyallup, WA. 

The data brokers sell the infor- 
mation to their clients, usually online, 
for fees ranging from $10 to $15 per 
name. This type of information is 
available from prison systems 
around the country. When ex-felons 
apply for jobs, to rent housing, seek 
loans, etc., and are asked if they have 
a criminal history, that information 


can be readily verified, for a fee, by 
any of the data brokers who regularly 
buy this information from state gov- 
ernments around the country. 

Since the information is deemed 
public there are no restrictions on its 
use or dissemination. In its sales con- 
tract the Washington DOC takes no 
responsibility for the accuracy or time- 
liness of the information it provides to 
its “customers.” | 


The data being sold consists of: 

• offender name 

• DOC number 

• Washington State Patrol 
identification number (this is as- 
signed to each individual’s fingerprint) 

• date of birth 

• gender 

• height and weight 

• race 

• skin complexion 

• eye and hair color 

• Hispanic origin 

• current location (facility if it 
is a prison, field office if the offender 
is on supervised release status) 

• current offender status 
(closed if the offender is no longer in 
custody/under DOC supervision, de- 
ceased, convicted but not 
sentenced, escaped, “field” if on com- 
munity correction status, “inmate” if 
in prison and “other”) 

• latest projected release date 

• Legal Financial Obligations 
(LFO)owed 

• LFO as of that date 

• county of conviction 

• cause number on the con- 
viction 

• date of sentence 

• description of the most seri- 
ous crime convicted of on the cause 
number 

• supervision type 

• statusof cause (closed, de- 
ceased, field, inmate, inactive or out 
of state) 

• length of sentence imposed 
by the judgment and sentence 
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The Continuing Saga of Corruption 
in the New York State Parole System 


I n 1 992 a young Korean man, John 
tCim, was sentenced to four to 
twelve years for armed robbery. Four 
years later he walked out paroled, after 
his father, pastor of a prominent Korean 
congregation in New York City, gave 
$7,000 to the 1994 campaign to elect 
George Pataki governor of New York 
State. 

Two other Korean families also 
paid large sums to see their sons, James 
Jhang and Bo Young, similarly con- 
victed of violent crimes, receive parole. 
When these paroles were not forth- 
coming one of the families went to the 
federal prosecutor in Brooklyn to re- 
port that they had paid $20,000 to 
obtain their son’s freedom and that 
neither Pataki’s campaign finance di- 
rector nor a volunteer GOP fund raiser, 
both of whom had contacted them, had 
obtained said freedom. 

To date, this trip to Zachary Carter’s 
office in January of 1 997, has resulted in 
the conviction for perjury of 2 state pa- 
role officials and the indictment of a third 
for misleading investigators. [See PLN, 
5/99 and 2/00] And the probe goes on. 
The trial of the volunteer GOP fund raiser 
for Bob Dole, Alfonse D ’Amato and 
George Pataki came to an end in J uly, 2000, 
when 63-year-old New Jersey business- 
man Yung Soo Yoo was convicted of 
obstruction of justice. For this convic- 
tion he was sentanced to five months in 
prison and 5 months home arrest. 

Fie had, however, also bean charged 
with campaign corruption for influence 
peddling and having solicited bribes 
from the parents of New York State pris- 
oners to obtain the freedom of their son, 
charges on which the jury deadlocked. 
Yoo’s new trial was scheduled to begin 
in September 2000. If convicted of these 
charges he could face up to 10 years in 
prison. According to one juror who would 
give only his first name, Jonathan, “ The 
majority of the jury did find that the de- 
fendant was guilty of most of the 
corruption charges ... But we didn’t think 
there was any really strong evidence 
there. It was more cumulative over the 
two weeks.” 

When Patrick Donohue, Patakki’s 
former campaign finance director, testi- 


fied in Yoo’s defense, his testimony was 
often self contradictory or contradic- 
tory of tape recordings made 
previously. Two of the juries at Yoo’s 
trial said they thought Donohue knew 
more about the exchange of political 
favors (i.e. , paroles) for campaign do- 
nations than he admitted knowing. 
Though he was not charged with any 
offense nevertheless he, like several 
others close to Pataki, remains under 
investigation. At hearings before his 
trial Yoo insisted Governor Pataki was 
aware of the bribes paid but Assistant 
District Attorney Margaret Giordano 
maintained there is no evidence the 
governor know about the plan with re- 
sulted in over $36,000 in contributions 
to his war chest. 

In the February 2000, issue of PLN 
we reported that Sean McSherry, a 
former NY state parole officer was con- 
victed on six counts of perjury 
stemming from his role in the parole 
for bribes scheme undertaken by Gov- 
ernor Pataki’s associates. McSherry 
was sentenced to 24 months in prison 
with two years of supervised release 
with a $5,000 fine and $800 special as- 
sessment. On September 22, 2000, the 
court of appeals for the Second circuit 
issued a ruling upholding McShery’s 
conviction but reducing his sentence. 

The appeals court held that the 
district court erred in enhancing 
McSherry’s sentence under the sen- 
tencing guidelines because his 
perjured testimony before the grand 
jury did not result in “substantial in- 
terference” with the administration of 
justice. The court remanded McSherry 
for resentencing without the enhance- 
ment. See: U.S. v. McSherry, 226 F.3d 
153 (2 nd Cir. 2000); the court also re- 
jected additional claims by McSherry 
in an unpublished opinion, see: U.S. v. 
McSherry, 2000 WL 1370169 (2 nd Cir. 
2000 ). 

The scandal appears ongoing 
though it is little in the news. It is par- 
ticularly ironic that it should involve a 
governor who set as one of his goals 
the ending of parole in the state. | 

Sources: New York Post; Associated 
Press, New York Times. 
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Jail Term for DUI Turns into Death Sentence 


O n July 11, 2000, Rodney 
“Rocky” Eickstadt began serv- 
ing a 175-day jail term at the Franklin 
County (Ohio) Jail for drunken driving. 
Ten weeks later he was dead - from com- 
plications related to untreated diabetes. 

Eickstadt didn’t know he was dia- 
betic when he started his jail sentence. 
But by August 23, 2000 he was sure he 
suffered from some kind of serious medi- 
cal problem, and he requested in writing 
to be seen by a doctor. 

The jail has a $2 10,000/month con- 
tract with EMSA Correctional Care to 
provide 24-hour medical services. It 
specifies that prisoners requesting medi- 
cal treatment be examined by a qualified 
health care provider within 24 hours. 

Eickstadt’s request for treatment 
went unanswered for 18 days, while his 
symptoms worsened. Finally, on Septem- 
ber 10, he was examined at sick call by an 
EMSA nurse. At that time, he complained 
of vomiting, shortness of breath, bleed- 
ing gums, and constant urination. The 
nurse put him on a liquid diet, ordered a 
urinalysis, which was never performed, 
and sent him back to his cell. 

The next day, Eickstadt told jailers 
he wasn’t feeling well but received no 
medical attention until hours later when 
deputies found him unconscious in his 
cell. A doctor ordered the still uncon- 
scious man to the hospital 25 minutes later, 
after noting low blood pressure and high 
blood sugar. Rocky Eickstadt, 35, died 
two days later. 

County Coroner Brad Lewis ruled the 
cause of death was diabetic ketoacido- 
sis, which caused Eickstadt’ s brain, heart, 
kidneys and liver to malfunction. “We’re 
going to be filing a suit in this case,” 
Eickstadt family attorney Michael Rourke 
told the Columbus Dispatch. “We still 
have some real concerns about what hap- 
pened to Rocky at the jail and at the 
hospital.” 

Franklin County formerly contracted 
with St. Louis-based Correctional Medi- 
cal Services (CMS) to provide health care 
services at the jail, but switched to EMSA 
in 1998 because CMS had been repeat- 
edly faulted by the county for being 
understaffed. 

CMS is the nation’s largest private 
“correctional health services” corpora- 
tion [See: “Dying for Profits,” PLN, Dec. 


2000] . EMSA is a subsidiary of Nashville, 
Tennessee-based Prison Health Services, 
the number two player in the private pris- 
oner health care market. According to a 
story published in the New York Times, 
Prison Health Services is a $400 
million-a-year corporation that delivers 
medical and dental care to 175,000 pris- 
oners in 27 states. The company has a 
spotty record for care and severe staff- 
ing problems, the Times reported. 

According to the Dispatch, Franklin 
County officials warned EMSA in 1998 
that poor service would not be tolerated, 
after media reports nationwide linked the 
company to improper care. 

Now the county is telling EMSA that 
it - not the county - is liable for any legal 


W ithout the testimony of former 
Bexar County (TX) Jail guard 
Linda Grady, one of her former col- 
leagues would never have been 
indicted for striking a prisoner, pros- 
ecutors say. As it was, Charles Mizell 
was convicted June 8, 2000 on one 
count each of official oppression and 
violating a person’s civil rights. He was 
assessed a $2,000 fine. 

The charges stem from a Novem- 
ber 18, 1998 incident at the jail. Joseph 
Cuellar was one day away from being 
transferred to a state prison when he 
stood up from a card game and, using 
sign language, motioned to a passing 
trusty pushing a cart that he wanted 
food. 

A guard interpreted Cuellar’s hand 
signal as a threat. Cuellar was removed 
from the cell and restrained in a chair in 
a hallway. He testified at trial that Mizell 
walked by and asked him his name. 
When he said he’d already given his 
name to another deputy, Mizell struck 
him across the face. 

Linda Grady, a petite, gray-haired 
woman who was one of four other depu- 
ties in the hall stepped between Mizell 
and Cuellar. 

“I put my hands up to Mizell and 
told him to back away,” Grady said. 


damages that might he awarded in connec- 
tion with Eickstadt’s death. County 
prosecutor Ron O ’Brien, in a letter to Prison 
Health Services, reminded the company 
that under the terms of its $2.5 million con- 
tract with the county, the company will pay 
when its poor performance leads to inju- 
ries, deaths, and lawsuits involving jail 
detainees. 

“We wanted to put them on notice. 
Litigation is commencing in very short 
order,” O’Brien said. “The sheriff’s de- 
partment is investigating, but the 
company’s own official - Dr. Vincent 
Spagna - wrote that deputies did not ap- 
pear to be at fault. 

Sources: Columbus Dispatch, New York 
Times 


“Mizell took my right arm, pulled me 
away, and told me it didn’t concern me.” 

When prosecutor Tamara Butler 
tried to elicit testimony about one of 
the other deputy’s report of the inci- 
dent, its author, Cpl. Alfredo Franco, 
said he had no recollection of the re- 
port. Angered by his evasiveness, 
1 87th District Judge Raymond Angelini 
ordered Franco to leave the courtroom 
and find the report. 

Franco returned later insisting the 
report was lost. Also “lost” was a vid- 
eotape another deputy made of the jail 
nurse treating Cuellar for his injuries. 

The remaining two deputies who 
were in the corridor, Richard Hernandez 
and Johnny Lopez, “were six feet away 
and didn’t hear or see anything,” as- 
sisting prosecutor Tony Reyes told the 
San Antonio Express News. 

Grady said she was known as an 
“inmate lover” and looked down on by 
other deputies. For three weeks after 
reporting the incident, at her 
supervisor’s insistence, Grady was es- 
corted to her car at the end of each 
shift. Shortly thereafter she was fired 
for failing to pass a firing range test. 
Except for Mizell, the other guards re- 
main employed at the jail. | 

Source: San Antonio Express News 


Texas Deputy Pays Price for Testifying 
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Texas Death Machine Faces Renewed Criticism 


report released October 16, 
000 by the Texas Defender Ser- 
vice, a non-profit group that represents 
death row prisoners, concludes that “an 
intolerably high number of people are be- 
ing sentenced to death [in Texas] and 
propelled through the appellate courts in 
a process that lacks the integrity to reli- 
ably identify the guilty or meaningfully 
distinguish those among them who de- 
serve a sentence of death.” 

The report, t A State of Denial: Texas 
Justice and the Death Penalty, follows 
another critical study released a month 
earlier by a committee of the State Bar of 
Texas that described the state’s system 
of providing legal representation to the 
poor as “a national embarrassment.” 

Maurie Levin, a lawyer for the Texas 
Defender Service, said the group exam- 
ined hundreds of capital trials and 
appeals, including every published death 
penalty decision rendered by the Texas 
Court of Criminal Appeals, the state’s 
highest criminal court, since 1976. 

One of the report’s central conten- 
tions is that the appeals process is too 


cursory. It examined 103 appeals cases 
and found that in 79 percent of them, 
the judge never held an evidentiary 
hearing. In these appeals, the report also 
found, lawyers for death row prisoners 
often did a shoddy job, failing to con- 
duct an investigation in search of new 
evidence or neglecting to raise new is- 
sues for appeal. 

The report also alleges that 121 Texas 
prisoners have been sentenced to death 
based on questionable “expert” psychi- 
atric testimony used during the 
sentencing phase of a trial to convince 
jurors that a defendant was a future dan- 
ger to society. It cited cases involving Dr. 
James Grigson, a psychiatrist who in 1 995 
was expelled by the American Psychiat- 
ric Association “for arriving at psychiatric 
diagnosis without first having examined 
the individuals in question.” The report 
found that Dr. Grigson, who is usually paid 
by the prosecution for his “expert” testi- 
mony, had testified in at least 390 capital 
cases in Texas. 

The report also documented the use 
of jailhouse informers and prosecutorial 


misconduct. In at least 43 cases, the 
report said, prosecutors relied on jail- 
house snitches who had been deemed 
unreliable. The report also found 41 
cases in which state officials “inten- 
tionally distorted the truth-seeking 
process,” including examples of pros- 
ecutors concocting patently bogus 
theories, the deliberate withholding of 
exculpatory evidence, or knowingly 
presenting false evidence to win con- 
victions. 

One example cited in the report in- 
volved Willie Williams and Joseph 
Nichols, two men convicted of a mur- 
der in which a deli owner was shot to 
death by a single bullet. In the punish- 
ment phase of Mr. Williams’ trial, the 
prosecutor argued that he was the gun- 
man. But in the punishment phase of 
Mr. Nichols’ subsequent trial, the same 
prosecutor argued that Nichols was the 
actual gunman. Both men were sen- 
tenced to death. Williams was executed 
in 1995; Nichols remains on death 
row.| 

Source: New York Times 
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STREET, SUITE 122 RICHMOND 
VIRGINIA 23221-3504 

TELEPHONE (804) 644-4468 E-MAIL tesmolka@worldnet.att.net TELEFAX (804) 644-4463 

ANNOUNCEMENT 

Thomas E. Smolka wishes to announce that he is available to serve as counsel on clemency and parole proceedings. Currently, 
Mr. Smolka represents individuals seeking such post-eonviction relief in the states of: Arizona, California, Connecticut, 
Delaware, Florida, Missouri, Pennsylvania, Texas, Virginia and Wisconsin. A frequent lecturer, Tom Smolka recently deliv- 
ered a speech on Post-Conviction Relief Practice to the members of the San Luis Obispo County Bar Association in San Luis 
Obispo, California. 

Mr. Smolka requests individuals who are skeptical of their chances for post-conviction relief to consider the following case, 
After serving 21 years of imprisonment, an inmate contacted Tom Smolka in 1998 to represent him in seeking parole. Now. 
three years later, this inmate is scheduled for release from custody (Tentative Release Date: December 3, 2001). I should point 
out, that not every person who applies for parole is guaranteed a similar result. Listed below is a composite of this inmate’s more 
serious criminal convictions and sentences that Tom Smolka needed to deal with, namely: 

• Kidnapping - Life Sentence 

• Second Degree Murder - 99-year sentence 

• Sexual Battery - 30-year sentence 

• Robbery - 30-year sentence 

In closing, Mr. Smolka welcomes individuals wishing to retain his service on clemency and parole matters to contact him. 
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Wildfires HighLight Cheapness of Prisoner Lives 


T he summer of 2000 brought dev- 
astating wildfires to the West- 
ern United States. By official count, some 
25,000 firefighters were involved battling 
dozens of blazes across the West during 
the height of the fire season. That in- 
cludes ground crews, air squads, fire 
engine personnel, and an army of super- 
visors and support workers, according 
to federal fire manager Neil Hitchcock. 

About 13,000 people belong to 
crews assigned to the actual fire lines. 
Of those, Mr. Hitchcock said, more 
than 2,000 were prisoners. And at 
wages that average $1 hour, the con- 
vict firefighters represent a 
considerable bargain for taxpayers in 
a year when federal firefighting expen- 
ditures exceeded $1 billion. 

California has the largest convict 
firefighter program, with prisoners based 
in 38 conservation camps across the 
state. Another large program exists in 
Nevada, with about 900 prisoners in- 
volved. Wyoming, Washington, Idaho, 
Utah and, most recently, Texas are among 
states that have established smaller op- 
erations. 


Utah’s program is one of the small- 
est, with three crews of 20 firefighters. But 
those crews are unique in that they are 
the only prisoners to hold the federal des- 
ignation as “hotshots,” slang for 
top-ranking Type I status. They wear 
T-shirts ‘with the name of their team: 
“Flame ‘N’ Go Hotshots,” not the 
day-glow orange coveralls worn by pris- 
oners from California and some other 
states. And Utah’s Flame ‘N’ Go Hotshots 
are accompanied by unarmed DOC es- 
corts, rather than the gun-toting guards 
common to most prisoner firefighting 
crews. 

Most prisoner firefighters earn extra 
good time credits in addition to their pal- 
try wages, with a one-day credit off their 
sentence typically offered for every day 
spent on the fire lines. In Utah, though, 
sentences are fixed, so their “Hotshots” 
receive $5.50 hour - by far the highest 
pay of all convict fire crews, but still just a 
fraction of civilian wages. A free-world 
firefighter with the same “hotshot” des- 
ignation earns $ 1 5 an hour, plus generous 
overtime and other benefits. 


The savings realized from exploiting 
cheap prison labor are not limited to lower 
wages. In California, where the state 
prison population tops 162,000, it costs 
$2 1 ,000 a year to keep a prisoner behind 
the walls, but just $13,000 a year at one of 
the conservation camps, says Mack 
Reynolds, a prison official who super- 
vises that state’s program. 

But perhaps the most telling indica- 
tor of the cheapness of prisoners is what 
happens when they die. In August 2000, 
two Flame ‘N’ Go Hotshots were killed in 
Utah in a lightening strike. The state paid 
only for the prisoners’ funerals. And Utah 
officials say they doubt the two prison- 
ers are eligible for federal death benefits 
of nearly $ 1 50,000 routinely paid to civil- 
ian firefighters killed in action. 

“When we signed up, we had to sign 
a waiver that released the state from any 
liability,” Utah prisoner and firefighter 
Michael Kinikini explained to the New 
York Times. “But the bottom line is that 
we’re out there protecting public land, 
and if we die, the compensation should 
be the same as for everyone else.”® 

Source: New York Times. 
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Ad Seg States Claim, But Loses on Merits 


T he court of appeals for the Sec- 
ond circuit held that a district 
court did not err in vacating a jury’s 
finding that a New York prisoner’s 101- 
day placement in segregation violated 
due process. In doing so, the court 
held that New York state rules on seg- 
regation placement do create a liberty 
interest, but that enforcing such rules 
will be difficult. 

In the March, 1998, issue of PLN 
we reported Sealy v. Giltner, 116 F.3d 
47 (2nd Cir. 1997) where the court re- 
versed this case for factual findings 
as to whether Security Housing Unit 
(SHU) conditions were an “atypical 
and significant hardship” as required 
by San din v. Conner, 515 U.S. 472, 115 
S. Ct. 2293 (1995). On remand, the dis- 
trict court held a trial. The jury found 
that the SHU conditions were atypi- 
cal, found a due process violation and 
awarded the plaintiff nominal damages. 
The court then entered judgment not- 
withstanding the verdict for the 
defendants and held, as a matter of law, 
that 101 days in SHU did not violate 
due process. See: Sealey v. Coughlin, 
1997 F. Supp. 316 (ND NY 1998). [PLN, 
Nov. 1998]. On appeal, the Second cir- 
cuit affirmed the dismissal. 

Emmeth Sealy, a New York state 
prisoner, spent a total of 101 days in 
SHU after being accused of involve- 
ment in a prisoner’s slashing. The New 
York DOCS administratively reversed 
his infractions on several occasions. 
SHU conditions were harsher and sig- 
nificantly different than conditions in 
the general prison population. The 
appeals court notes the confusion and 
uncertainty Sandin has raised in the 
circuit courts. It is important to note 
that in this case the prisoner had not 
lost any good time credits which af- 
fected the duration of his confinement. 

The court held that Sandin did not 
rule out the due process claims arising 
from administrative segregation (ad 
seg) claims that did not involve disci- 
plinary hearings. The court emphasized 
that Hewitt v. Helms, 459 U.S. 460, 103 
S.Ct. 864 (1983) has not been aban- 
doned or overruled. Thus, courts 
should examine the factual predicates 
for ad seg placements under Hewitt, 
then determine if it resulted in confine- 


ment that imposed “atypical and sig- 
nificant hardship.” See: Welch v. 
Bartlett, 196 F.3d 389 n. 4 (2nd Cir. 1999). 

“If an inmate is to be placed in 
atypical confinement (considering both 
the conditions and duration) after be- 
ing determined, for example, to 
surrounding the determination that he 
poses such a threat. That is the teach- 
ing of Hewitt, and if Sandin had meant 
to overrule Hewitt to the extent of pre- 
cluding a protected liberty interest for 
all administrative confinements, we 
would expect to see more pointed lan- 
guage to that effect.” [Readers should 
note that other circuits have held that 
after Sandin prisoners will never have 
a valid due process claim for ad seg 
placement. See: Pichardo v. Kinker, 73 
F.3d 612 (5th Cir. 1996). The circuit split 
on this issue will likely deepen until it 
is resolved by the supreme court.] 

The court held that whether ad seg 
conditions are “atypical” is a question 
of law to be determined by the court, 
not a jury. The court noted that the 
record in this case still wasn’t fully 
developed as to what Sealey’s segre- 
gation conditions were like. But, 
examining the undeveloped record, the 
court noted that the supreme court was 
very vague on how courts should de- 
termine what actually makes prison 
conditions “atypical” under Sandin. 
The court notes the approach used by 
all other circuits to decide this issue. 
In this case, prison conditions of 
Sealey’s SHU confinement were com- 
pared against those of prisoners in the 
prison’s general population. On that 
basis, the court held that Sealey’s 101 
day SHU confinement was not “atypi- 
cal,” thus he was not entitled to due 
process. The court observed that as 
seg conditions in other New York pris- 
ons, in terms of frequency and duration, 
are all relevant for liberty interest claims 
by prisoners. 

This ruling illustrates the uncertainty 
and confusion left in the wake of Sandin. 
In general, it will be difficult to prove due 
process violations from ad seg placement 
that does not result in the loss of good 
time credit or which does not last for a 
prolonged period of time (i.e. several 
years). See: Sealey v. Glitner, 197 F.3d 
578 (2nd Cir. 1999).> 
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Lorton Conditions Unconstitutional 


A federal district court for the Dis- 
trict of Columbia held that a pris- 
oner stated claims for an assortment of 
constitutional injuries and a violation of 
the Lorton Act. The defendants’ motion to 
dismiss the complaint or, in the alternative, 
for summary judgment was denied in part. 

This case is remarkable to the extent 
that it discusses in detail what can be 
conservatively described as deplorable 
conditions in Cell Block 3 at the Maxi- 
mum Security Facility (Max) of the District 
of Columbia’s Lorton Reformatory, and 
gross mismanagement by plainly incom- 
petent bureaucrats. 

The sordid history of Lorton 
has long been chronicled in 
case law reports and academic journals. 
This opinion narrates the travails of 
Lawrence Caldwell, an Irish-American 
prisoner, who was sentenced to 20 years 
to life for an offense committed in 1971, 
and who has been confined to Lorton 
since 1994. All but one of the individual 
defendants are African-Americans. 

in his complaint, Caldwell describes 
Max as “among the nation’s most 
wretched, antiquated, dungeon-like pris- 


ons of its kind,” and “a particularly hostile 
racial enviromnent for a Caucasian pris- 
oner” like himself. 

The saga commences on May 6,1997, 
when Caldwell was transferred from the 
Medium Security Facility to Cell Block 6, 
an administrative confinement unit, at Max. 
Two days later, after he was apparently 
duped into signing a waiver, Caldwell was 
moved to Cell Block 3, the disciplinary unit, 
for alleged possession of “major contra- 
band.” 

The complaint describes Cell Block 
3 as consisting of four tiers, and Caldwell 
alleges that he was intentionally “placed 
on the suicide/psychiatric tier” because 
of “a discriminatory racial animus” in- 
tended to expose him “to the most 
physically dangerous and psychologi- 
cally stressful environment available.” 
The suicide/psych tier was lowest of the 
four levels. 

Upon entering the unit, Caldwell re- 
counts how he was greeted by various 
racial and derogatory epithets, and 
“threatened with bodily harm and sexual 
attack.” The complaint depicts “grossly 
unsanitary conditions,” such as milk car- 


tons containing human feces, fecal mat- 
ter smeared on walls, leaky plumbing, foul 
smelling water, mentally ill prisoners who 
did not shower, vennin infestation, con- 
stant smoke from tobacco and fires, and 
no mechanical ventilation. 

In addition, it appears that there was 
constant warfare involving incessant 
urine and feces throwing, that was aided 
and encouraged by guards. The upper 
tier toilets routinely overflowed, result- 
ing a toxic rainfall and flooding below, and 
mace was used like air freshener. The heat 
during the summer was described as op- 
pressive. Indeed, attached to the 
complaint was an affidavit from an attor- 
ney who testified that he was forced to 
terminate two interviews with Caldwell 
because of the heat, and the odor was so 
nauseating he became ill. 

In conclusion, the court found that 
Caldwell’s “verified complaint describes 
intolerable conditions on Cell Block 3,” 
which, if true, would not entitled the defen- 
dants to qualified immunity. For the most 
part, the defendants’ motion was denied. 
See Caldwell v. Hammonds, 53 F.Supp.2d 
1 (D.C. 1999).® 
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Colorado Prisoner Challenges ‘Sex Offender’ Label 


T he Tenth Circuit Court of Ap- 
peals held that a Colorado 
prisoner’s classification as a “sex of- 
fender” is subject to due process 
considerations. 

In 1985, the Colorado Department 
of Corrections (CDOC) modified its Ad- 
ministrative Regulation governing 
classification to include a Sex Offender 
Component in its Risk Assessment 
Management Program. The Compo- 
nent required sex offenders to 
participate in the Sex Offender Treat- 
ment Program (SOTP) and categorized 
sex offenders based on their criminal 
history, including a category for pris- 
oners without an underlying 
conviction for a sex offense (S-4) who 
are then labeled as sex offenders. 

In 1987 John Chambers was clas- 
sified as a sex offender though he had 
never been convicted of a sex offense. 
For the next five years Chambers was 
not required to participate in SOTP and 
received the maximum ten days per 
month earned-time credits to which he 
would normally have been entitled. 
Then, in 1 992, Chambers was suddenly 
deemed eligible to participate in SOTP. 
Since Chambers refused to admit he 
was a sex offender, a requirement for 
SOTP participation, the CDOC imme- 
diately deemed him ineligible for SOTP 
and reduced his earned time by three 
days per month. 

Chambers first filed a §1983 suit 
alleging that the improper classifica- 
tion made him ineligible for the 
maximum earned-time credits and thus 
violated his due process and equal pro- 
tection rights plus his privilege against 
self-incrimination. The Tenth Circuit 
affirmed the dismissal of the action for 
failure to state a constitutional claim. 
They reasoned that the awarding of 
earned-time credits is discretionary 
and thus no constitutional right to 
these credits exists. See: Chambers v. 
Bachicha, 39 F.3d 1191 (10th Cir. 1994) 
(unpublished). 

Chambers next tried a state court 
action for declaratory relief, which was 
dismissed, based on res judicata. See: 
Chambers v. CDOC, No. 95CA1248 
(Colo.App. 1996) (unpublished). Unde- 
terred, Chambers filed the current 
§ 1 983 action claiming the classification 


itself is ex post facto as applied to him 
and violates his due process and equal 
protection rights. The District Court 
granted the CDOC’s motion for sum- 
mary judgment. 

On appeal, the Tenth Circuit ap- 
pointed counsel to address the 
constitutionality of Colorado’s SOTP. 
After a remand for further factual de- 
velopment (See: Chambers v. CDOC, 
166 F.3d 1220 (10th Cir. 1999) (unpub- 
lished)), the Court reversed the District 
Court and ordered summary judgment 
entered for Chambers on his claim for 
injunctive relief but denied damages 
holding that, since the state of the law 
was not established when the actions 
were taken, prison officials had quali- 
fied immunity. 

The Court began its de novo re- 
view by noting that the internal CDOC 
policy and the Colorado statutes gov- 
erning the SOTP are merged based on 
their similar requirements. Relying on 
Fistoe v. Thompson, 144 F.3d 627 (10th 
Cir. 1998), the Court held that since 
Chambers’ classification didn’t “affect 
the legal consequences of [his] crime 
or increase his punishment” there was 
no ex post facto violation. 

After denying Chambers ’ Equal 
Protection claim in a footnote, the Court 
then turned to the Due Process claim. 
The Court held Chambers had a due 
process liberty interest because he was 
given the maximum earned time while 
being classified as a sex offender, be- 
fore the CDOC began removing three 
days per month for failure to partici- 
pate in SOTP. A “benefit” the CDOC 
previously awarded was now being 
withheld. The Court also notes that the 
sex offender label is “replete with in- 
choate stigmatization ... which requires 
some procedural scrutiny.” In a foot- 
note, the Court adds that the 
“possibilities for mischaracterization 
and mischief are always present when 
such a label is affixed.” The Court con- 
cludes that the “consequences of that 
label, then, are not a privilege as the 
CDOC insists, but something of value 
entitled to procedural due process.” 

Before closing, the Court noted the 
parallels in Neal v. Shimoda, 13 1 F.3d 818 
(9th Cir. 1997) [PLN: 11/98] and Kirby v. 
Siegelman, 195 F.3d 1285 (11th Cir. 


1999) then granted injunctive relief 
“enjoining the CDOC from withhold- 
ing earned-time credits because he 
refuses to admit to being a sex of- 
fender.” The CDOC has issued official 
memos to all prisoners with an S-4 
label suspending their S-4 rating un- 
til due process can be applied. It 
remains to be seen what due process 
will be provided. See: Chambers v. 
Colorado DOC, 205 F.3d 1237 (10th 
Cir. 2000). ■ 
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BOP Possession Offense Requires Specific Intent 


"'he U.S. court of appeals for the 
Eleventh Circuit held that a vio- 
lation of 18 U.S.C. § 1791(a)(2), which makes 
it unlawful for federal a prisoner to possess 
a “prohibited object,” is a specific intent 
crime, and intent to use the object as a 
weapon is an essential element of the of- 
fense, not merely a sentencing factor. 

In August 1996, Charles Allen was a 
federal prisoner working for UNICOR’s 
mattress factory at the U.S. Penitentiary in 
Atlanta, when he was searched by a super- 
visor. The search uncovered three 9 Vi inch 
long tufter needles and a wooden dowel 
with a hole bored in one end and a rope 
wrapped around the other. Allen claimed 
he intended to turn in these items when the 
opportunity presented itself. 

Shortly thereafter, Allen was indicted 
for possession of “prohibited objects ... 
intended to be used as weapons, in viola- 
tion of .. . 1 79 1 (a)(2).” At pretrial, the court 
ruled the government did not have to prove 
Allen’s intent as an element of the offense. 
Rather, intent would be determined by 
the court at sentencing. Under the cir- 
cumstances, Allen entered a conditional 
guilty plea, reserving his right to ap- 
peal the issue of intent. 


At sentencing, the court found the 
objects were intended to be used as a 
weapon, and Allen was sentenced to 30 
months consecutive to his current time. 
The sole issue on appeal was whether 
intent to use the object as a weapon is a 
part of the offense, or simply a sentenc- 
ing factor. The distinction is substantial. 

First, if intent is an element of the 
offense, it would have to be proven be- 
yond a reasonable doubt at trial. 
Conversely, if it were a sentencing fac- 
tor, intent could be determined by the 
judge on a preponderance of evidence. 
Clearly, the former favors the accused. 

Second, construing intent as a sen- 
tencing factor precluded a jury from 
finding that Allen merely possessed an 
“object that threatens the order, disci- 
pline, or security of a prison ...” as defined 
by § 1791(d)(1)(F). The difference be- 
tween this, and the weapon offense, as 
defined under § 1791(d)(1)(B), is that the 
former is a misdemeanor with a maximum 
punishment of six months, while the lat- 
ter is a felony which carries a penalty of 
up to five years. 

The appeals court applied a four fac- 
tor test outlined in McMillan v. 


Pennsylvania, 477 U.S. 79 (1986), and 
Almendarez-Torres v. U.S., 523 U.S. 224 
(1998). Under these criteria, each factor 
favored Allen, and the court concluded 
that intent was an element of the offense, 
which must be decided by a jury beyond 
a reasonable doubt. Allen’s conviction 
and sentence were vacated, and he was 
afforded an opportunity to take the case 
to trial. See: U.S. v. Allen, 190 F.3d 1208 
(llthCir. 1999).® 

Recent Victims of Rape in prison, gang lead- 
ers who have turned out prisoners, families 
of prison rape victims, guards and other 
prison workers who have witnessed or par- 
ticipated in sexual assaults, victims of prison 
rape who have become predators themselves, 
wanted for immediate correspondence for 
inclusion as subjects or experts in national 
documentary television program in immedi- 
ate production. 

All requests and communications are 
strictly confidential. Please contact: 

Issues and Incarceration 
P.O. Box 380619 
Cambridge, MA 02238 
iandi200 1 @hotmail.com 
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Permanent Injunction Granted for Kosher Diets 


T he Colorado Federal District 
Court granted a permanent in- 
junction against the Department of 
Corrections (CDOC) finding the CDOC 
in violation of the Free Exercise Clause 
of the First Amendment for failing to pro- 
vide Colorado Prisoners with a kosher 
diet. 

As reported in the Decemberl 998 is- 
sue of PLN, a preliminary injunction (PI) 
was granted based on the Court’s find- 
ings that: (a) the prisoners had a 
substantial likelihood of success on the 
merits, (b) irreparable injury would result 
without the injunction, (c) the threatened 
injury outweighed the harm to the CDOC, 
and (d) that the PI would not be adverse 
to the public interest. The Court analyzed 
the prisoners’ First Amendment claim 
under the four factors set forth in Turner 
v. Safley, 107 S.Ct. 2254 (1987), in finding 
for the prisoners. The CDOC’s claims of 
high costs of serving kosher food, secu- 
rity problems, and future lawsuit fears 
were rejected. See: Beerheide v. Zavaras, 
997 F.Supp. 1405 (D.Colo. 1998). 

Subsequent to the PI order, the 
CDOC set up a modified kosher kitchen 
within the regular kitchen at the Fre- 
mont Correctional Facility. Trial was 
then had before the District Court 
Judge and previous findings of fact 
and conclusions of law were accepted 
by stipulation of both parties. The trial 
was limited to whether the religious 
beliefs of the three prisoner plaintiffs 
were sincere and the constitutionality 
of the CDOC’s proposed kosher diet 
cost-sharing program. 

The Court began its findings by 
holding that “[ojnly beliefs that are re- 
ligious in nature are protected by the 
Free Exercise clause” and that the sin- 
cerity of these beliefs is a question of 
fact. The CDOC admitted to the reli- 
gious sincerity of one prisoner, 
Sheldon Perlman, but disputed the sin- 
cerity of the other two prisoners, Allen 
Fistell and Charles Beerheide. Trial tes- 
timony proved otherwise and the Court 
held all three prisoners had sincerely 
held religious beliefs, of which keep- 
ing kosher is a central tenet. 

Turning to the CDOC’s proposed 
cost-sharing plan of 25% of the additional 
costs, up to $90 per month per prisoner, 
the Court applied the four-prong Turner 


analysis. First, the Court found there was 
a valid connection between the co-pay 
proposal and the legitimate government 
interest in reducing costs and reducing 
abuse of the kosher diet program. This 
was based on the results of the medical 
co-pay program instituted in Colorado in 
1987. This was the only factor the Court 
found in favor of the CDOC. 

Second, the Court found there were 
no viable alternative methods to obtain- 
ing kosher meals, including canteen 
purchase, TV dinners, and daily provision 
from the outside community. 

Third, analyzing the impact on re- 
sources and other prisoners, the Court 
found the CDOC’s cost projections un- 
reliable and speculative. In classic 
fashion, the CDOC provided inflated 
costs of $4.50 per kosher meal compared 
to $0.88 for non-kosher meals. In a com- 
panion case the CDOC claimed the cost 
was $2.50 for kosher, $0.90 for 
non-kosher, meals. The Court found 
both of these estimates were unreliable, 
since the kosher estimates included 
costs such as labor, disposable prod- 
ucts, and capital equipment not 
factored into the non-kosher costs. 

The CDOC also failed to consider 
that excess kosher products could be con- 
sumed by the general population in 
regular meals. The Court also expressed 
“serious concerns” about making prison- 
ers without sufficient income pay for food 
and, in so doing, maintaining a negative 
balance. (This could force some prison- 
ers to choose between hygiene and food, 
a factor that led to the 1 989 amendment to 
the medical co-pay statute.) 

Regarding program abuse, the Court 
found that CDOC Administrative Regu- 
lation 1550-6 “Religious Diets” contained 
“an effective method by which the sin- 
cerity of [a prisoner’s] religious beliefs 
may be tested.” This method consists of 
procedures by which a prisoner may get 
a religious diet and rules to follow to main- 
tain the diet. 

Fourth, the Court found that provid- 
ing kosher diets will accommodate the 
prisoners’ rights at minimal costs. Even 
with the speculative estimates of the 
CDOC, the costs were only 0. 1 58% of the 
CDOC’s $8.25 million annual food bud- 
get. See: Beerheide v. Suthers, 82 
F.Supp.2d 1 190 (D.Colo. 2000). B 
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Consent No Defense For Guard Accused of 
Raping Prisoner 


A federal district court in 
Deleware has held that a prison 
guard may not use consent as a defense 
in a suit by a prisoner alleging he raped 
her. 

Dorothy Carrigan, a Delaware state 
prisoner, filed suit under 42 U.S.C. § 1983 
against a guard, Peter Davis, alleging he 
subjected her to cruel and unusual pun- 
ishment when he sexually assaulted her. 
Carrigan claimed that Davis entered her 
room while she was sleeping, awakened 
her, put on a condom, and had vaginal 
intercourse with her against her will, then 
told her to dispose of the condom. Davis 
claimed that Carrigan worked all day to 
seduce him, placed the condom on his 
penis using her mouth, then performed 
oral sex on him. He claimed that, because 
the sex was consensual, he could not be 
held liable. 

At the time the sex act took place, 
Delaware had a state statute which made 
it a class G felony for a prison employee 
to have sex with a prisoner. 1 1 Del.C. § 
1259. The court held that the existence of 
this statute meant that a prisoner cannot 
legally give consent to have sex with a 
guard. 

To qualify as cruel and unusual pun- 
ishment, an act must be “objectively 
serious” or must have caused an “objec- 
tively serious injury to the prisoner” and 
the prison official must have acted with 
deliberate indifference to the prisoner’s 
constitutional rights, health, or safety. 
Farmer v. Brennan, 51 1 U.S. 825 (1994). 
An act is “objectively serious” when it 
violates contemporary standards of de- 
cency. Helling v. McKinney, 509 U.S. 25 
( 1 993). ‘The clearest and most reliable ob- 
jective evidence of contemporary values 
is the legislation enacted by the country’s 
legislatures.” Penry v. Lynaugh, 492 U.S. 
302 ( 1 989). The court reasoned that, if the 
Delaware legislature passed a law mak- 
ing sexual contact between guards and 
prisoners a felony regardless of whether 
it was consensual or not, it must violate 
contemporary standards of decency as a 
matter of law. 

The court held that, “where no le- 
gitimate law enforcement or penological 
purpose can be inferred from the 


by Matthew T. Clarke 

defendant’s alleged conduct, the con- 
duct itself may be sufficient evidence 
of a culpable state of mind. Sexual con- 
tact between guard and prisoners 
serves no law enforcement or penologi- 
cal purpose regardless of whether it 
was consensual or not.” Thus, the 
guard’s action in engaging in sexual 
contact with a prisoner, regardless of 
consent, establishes deliberate indiffer- 
ence as a matter of law. 

Davis attempted to establish consent 
as a defense. However, the court held that, 
regardless of consent and regardless of 
whether the sex act was vaginal inter- 
course or oral sex, the undisputed fact 
was that a felonious sex act occurred. 
Noting that, in some other jurisdictions 
where sexual contact between guards and 
prisoners does not violate the law, con- 
sent might be a viable defense, the court 


T he Second Circuit has held that, 
to determine whether a 
ninety-day stay in a Special Housing 
Unit (SHU) is atypical and significant, 
it should be compared with the typical 
conditions experienced by all prison- 
ers in the prison system, not just those 
sentenced to SHU. 

Elbert Welch, a New York state 
prisoner, sued prison officials under 
42 U.S.C. § 1983 claiming that the of- 
ficials deprived him of due process 
when they placed him in solitary con- 
finement in a SHU for ninety days for 
assisting another prisoner with legal 
work without authorization and for 
having another prisoner’s head- 
phones in his cell. The district court 
granted defendants’ motion for sum- 
mery judgment, concluding that 
Welch did not have a right to pro- 
vide unauthorized legal assistance to 
other prisoners and that Welch had 
no liberty interest in remaining free 
of SHU for ninety days because it was 
not an atypical and significant wors- 
ening of Welch’s imprisonment 
conditions. Welch appealed. 


held that consent cannot be a valid de- 
fense where the state legislature has made 
the sexual contact illegal. Comparing this 
situation to the one in Miranda v. Ari- 
zona, 384 U.S. 436 (1 966), the court held 
that, given the prisoner’s lack of control 
over her life and the position of authority 
occupied by guards, as a matter of law, a 
prisoner cannot voluntary consent to 
sexual contact with a guard. Thus, the 
court held that, as a matter of law, the 
consent defense is not available to a 
guard accused of having sexual contact 
with a prisoner. 

Following a jury trial, the court en- 
tered judgment as a matter of law in favor 
of the plaintiff. The jury then awarded the 
plaintiff $ 1 0,000.00 in punitive damages 
and nothing in compensatory damages. 
See: Carrigan v. Davis, 70 F.Supp.2d 448 
(D.De. 1999).® 


The Second Circuit held that 
Welch had no right to provide legal 
assistance to other prisoners, but that 
the district court erred when it held that 
ninety days in a SHU was not atypical 
and significant. The Second Circuit 
noted that, in determining that ninety 
days SHU was not atypical, the district 
court compared Welch’s stay in SHU 
with the average stay of all other pris- 
oners and concluded that, because 
60% of all prisoners sentenced to SHU 
were sentenced to 90-days or more, it 
was not atypical. However, the district 
court should have compared the likeli- 
hood of receiving a ninety days SHU 
sentence with those sentenced to SHU 
plus the general population. 

Because 90% of all prisoners never 
receive a SHU sentence and only 6% 
of all prisoners receive a SHU sentence 
of ninety days or more, the chances are 
94% against receiving such a sentence. 
Therefore, the case was returned to 
the district court for proper determi- 
nation of Welch’s SHU sentence. 
See: Welch v. Bartlett, 196 F.3d 389 
(2nd Cir. 1999).® 


SHU Should Be Compared To Conditions 
Experienced By All Prisoners 
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Court May Reduce Post-Judgment Attorney’s Fees 
Rate and Billable Hours 

by Matthew T. Clarke 


T he Ninth Circuit has held that 
the district court may reduce the 
rate of pay and number of billable hours 
for post-judgment work by prevailing 
civil rights attorneys in prisoner cases 
when the post-judgment work is less com- 
plex and risky than the trial work. 

Robert Webb and several other pris- 
oners (collectively Webb) in the Ada 
County (Idaho) Jail sued jail officials un- 
der 42 U.S.C. § 1983, alleging that jail 
conditions were unconstitutional. Webb 
prevailed on several issues and filed a 
motion for attorney fees. The district 
court awarded Webb $224,308 in 
attorney’s fees. 

Webb’s attorneys remained active 
in the case in the post-judgment phase, 
monitoring the jail’s compliance with 
the partial consent decree and filing 
various documents such as a motions 
to strike the affidavit of the jail’s psy- 
chologist, for contempt, for sanctions 
based on discovery abuses, and to al- 
ter or amend the judgment, as well as 
documents needed to request 
attorney’s fees (fees on fees), a reply 
to the defendant’s objections regard- 
ing attorney’s fees, and a briefing on 
the impact of the Prison Litigation Re- 
form Act (PLRA). The district court 
refused to rule on the monitoring fees 
as the monitoring was ongoing, granted 
all of the requested fees on fees, and 
reduced the number of billable hours 
between 1 9 and 64 percent for the other 
five matters. The district court also re- 
duced the lead attorney’s hourly rate 
from the $ 1 40 it previously awarded to 
$125 an hour. Webb appealed the re- 
ductions in hourly rate and billable 
hours. 

The Ninth Circuit held that it had no 
jurisdiction over the monitoring fees be- 
cause the district court had yet to rule on 
them. Reviewing the award of attorney’s 
fees for abuse of discretion, the Ninth 
Circuit held that the district court did not 
abuse its discretion in refusing to award 
any attorney’s fees for the motion to 
strike the jail psychologist’s affidavit even 
thought the affidavit was stricken. The 


Ninth Circuit reasoned that the motion 
was part of an unsuccessful larger strat- 
egy to discredit the competence of the 
jail psychologist and, since that larger 
strategy failed, the motion did not achieve 
its objective. 

The Ninth Circuit held that the dis- 
trict court did not abuse its discretion 
when it reduced the number of billable 
hours allowed for the post-judgment mo- 
tions. The district court had properly 
determined that the number of hours billed 
was excessive in light of the results 
achieved. The Ninth Circuit noted that the 
attorney’s fees on fees were not reduced, 
even though the attempt to gain fees was 
not entirely successful and it recom- 
mended that the district court reduce the 
fees on fees award commensurate with 
the degree of success in gain gaining the 
requested attorney’s fees. 

The Ninth Circuit also held that the 
district court did not abuse its discretion 


NJ Prisoners Entitled to 

H olding that a prisoner was en- 
titled to cross examine and to 
confront the complaining witness at a 
prison disciplinary hearing, a New Jer- 
sey appellate court reversed the 
sanctions imposed on a prisoner ac- 
cused of tampering with a locking 
device on a gate. 

Robert Decker, a prisoner at the 
East Jersey State Prison, was accused 
of tampering with or blocking a locking 
device while leaving the prison dining 
hall on September 21, 1 999. At a disci- 
plinary hearing, Decker and two 
prisoners testified that there were 50 to 
60 prisoners behind Decker who were 
pushing and shoving their way out of 
the dining hall. Decker tripped on some- 
thing, fell into the gate and caused the 
gate to open. 

Prison guard Dirmeitis, the charg- 
ing guard, claimed that Decker’s act 
was intentional and jeopardized the 
security of the prison. At the disciplin- 
ary hearing, Decker’s request to 


when it reduced the hourly rate of Webb’s 
lead counsel. The district court found that 
the issues in the post-judgment phase 
were less complex and risky than the is- 
sues involved in the initial litigation. 
Therefore, a reduction in the hourly rate 
was justified. 

The Ninth Circuit noted that, even 
though many of the post-judgment 
attorney’s fees were for work that oc- 
curred after enactment of the PLRA, no 
mention was made in the award of the 
PLRA’s attorney fees limitations. Because 
the Supreme Court recently ruled in Mar- 
tin v. Hadbc, 1 19 S.Ct. 1998 (1999) (PLN, 
Oct. 1 999], that the PLRA’s attorney fees 
cap applied to all work occurring after the 
PLRA’s enactment, the Ninth Circuit or- 
dered the case returned to the district 
court for recalculation of the attorney’s 
fees in light of the PLRA’s attorney fees 
cap. See: Webb v: Ada Co., 195 F.3d 524 
(9th Cir. 1 999).® 

Cross Examine Witnesses 

confront and cross-examine Dirmeitis 
was denied. The hearing officer simply 
asked Dirmeitis to submit a supplemen- 
tary report to satisfy the request for 
confrontation. 

The court of appeals disagreed 
with this procedure and held that where 
a prisoner is charged with a disciplin- 
ary infraction and the matter turns on 
the credibility of the prisoner or the 
guard, the prisoner is, upon request, 
entitled to confront and cross-examine 
the guard. In Decker’s case, the court 
held he was entitled to challenge 
Dirmeitis’ perceptions by developing 
why the guard thought the gate inci- 
dent was purposeful as opposed to 
accidental. 

The court reversed the final admin- 
istrative determination of the 
disciplinary hearing officer and re- 
manded the matter for further 
proceedings. See: Decker v. New Jer- 
sey DOC, 751 A.2d 1094 (NJ Super. A.D. 
2000 ).* 
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“The Judge Gave Me Ten Years- He Didn’t Sentence Me to Death” 

Prisoners with HIV deprived of proper care 

By Anne-Marie Cusac 


T n prisons and jails across the coun- 

JLtry, prisoners with HIV or AIDS are 
denied proper treatment. In many cases, 
guards and medical staff have blocked 
prisoners from getting their vital drug regi- 
mens, sometimes for months at a time, or 
have prescribed regimens that are dan- 
gerous. Such negligence can lead to drug 
resistance. It can also lead to death. 

“We routinely get letters from people 
who are not getting their medications,” 
says Christine Doyle, research coordina- 
tor for Amnesty International, U.S.A. The 
mistreatment appears to be widespread 
and may affect thousands of prisoners. 

It may also be illegal. The Supreme 
Court ruled that prisoners must receive 
adequate medical care. The 1976 decision 
in Estelle v. Gamble states, “Deliberate 
indifference to serious medical needs of 
prisoners constitutes the unnecessary 
and wanton infliction of pain’... proscribed 
by the Eight Amendment. This is true 
whether the indifference is manifested by 
prison doctors in their response to the 
prisoner’s needs or by prison guards in 
intentionally denying or delaying access 
to medical care or intentionally interfer- 
ing with the treatment once prescribed.” 

Since 1996, combinations of three 
antiretroviral agents, including one pro- 
tease inhibitor, has improved the health 
of many people with HIV and AIDS. The 
basic government recommendations for 
HIV and AIDS medications, as outlined 
by the National Institutes of Health and 
Human Services, urge three-drug combi- 
nation therapy for “all patients with 
symptoms ascribed to HIV infection.” 
Using a combination of two drugs, or one 
drug alone, is strongly discouraged. 

But some state systems are denying 
prisoners the three-drug regimen as a mat- 
ter of policy. For years, the Mississippi 
State Prison at Parchman required pris- 
oners with HIV or AIDS to prove they 
could handle a two-drug regimen for six 
months before they were allowed access 
to expensive protease inhibitors. This 
prison-wide policy applied even to those 
prisoners who had successfully followed 
a three-drug regimen outside prison. 

On March 5, 1999, ten HIV-positive 
patients at the Mississppi State Prison at 


Parchman filed a motion for a preliminary 
injunction as part of an ongoing class- 
action lawsuit at the prison. They alleged 
that the medical care they were receiving 
was endangering their lives. 

U.S. Magistrate Jerry Davis re- 
sponded by filing a preliminary injunction 
ordering the state of Mississippi to pro- 
vide its HIV positive prisoners with 
triple-combination therapy and the stan- 
dard of care established by the federal 
government. 

“The court finds that the HIV posi- 
tive prisoners are entitled, at a minimum, 
to the degree of care outlined in the guide- 
lines of the National Institutes of Health,” 
reads the court’s Memorandum Opinion 
of July 19, 1999, “Simply because they 
are incarcerated should not subject these 
prisoners to a level of care that will sig- 
nificantly lower their chances of surviving 
with the virus, especially since the treat- 
ment that will give maximum suppression 
is known.” 

“In case after case I reviewed, pris- 
oners were deliberately denied the 
standard medical treatment for HIV infec- 
tion,” Robert Cohen testified for the 
plaintiffs. “It is my professional opinion 
that the grossly inappropriate care cur- 
rently being provided is resulting in 
unnecessary pain and suffering and will 
be responsible for unnecessary deaths 
for patients who would respond to ap- 
propriate treatment.” 

Cohen, a medical doctor in New Y ork, 
has worked in the field of prison health 
care for twenty-five years. He served as 
the director of the Montefiore Rikers Is- 
land Health Service, where he oversaw 
health care for 13,000 prisoners, and he 
has reviewed medical care for the Depart- 
ment of Justice. “What they were doing 
[in the Mississippi State prison at 
Parchman] was barbaric,” he says. 

Cohen filed a “Report on the Medi- 
cal Care of Prisoners with HIV Infection 
at the Mississippi State Prison Parchman 
Farm,” dated February 25, 1 999. “There is 
a policy at Parchman, clearly stated within 
the medical records, that patients cannot 
receive [the protease inhibitor] Crixivan 
until they have received two medications 
alone for six months,” he wrote. “Adding 


one new drug to a failing two-drug regi- 
men assures the early development of 
resistance. This is almost always the 
wrong approach, and it is the only ap- 
proach taken at MSP/Parchman.” 

One prisoner whose medical records 
he examined was mistreated for more than 
year. “Contrary to standard practice, the 
patient was started on two medications, 
AZT and 3TC” on September 16, 1997, 
Cohen wrote. Beyond that, the prsioner 
had trouble getting any care at all, even 
when he developed potentially serious 
symptoms. 

“The abysmal care this patient re- 
ceived, and continues to receive, is 
shocking,” Cohen wrote. “He is left to 
waste away in his cell, constantly having 
seizures and uncontrolled diarrhea, while 
the medical staff ignore him, refuse to ex- 
amine him, make no effort to find out what 
is wrong with him. When they discover a 
serious abnormality in the brain, they ig- 
nore it. He receives inadequate doses of 
medication to control his seizure. He com- 
plains of loss of vision, and no evaluation 
takes place. He was intolerant of his medi- 
cations, yet no effort was made to give 
him medications which he could tolerate.” 

Cohen documented another patient 
who “had been treated on Crixivan, AZT, 
and 3TC for two years prior to his incar- 
ceration.” Once this prisoner got to 
Parchman, he was not allowed Crixivan. 
Three months later, his viral load “was 
found to be 38,1 13,” wrote Cohen. Viral 
load refers to the amount of virus in the 
blood. Even with the patient’s elevated 
count, which indicated resistance, the 
prison continued to give him the medica- 
tions that had been proven ineffective. 

The prisoners ’s written notes to the 
medical staff reveal his anxiety over not 
receiving his medications. “I was taking 
Crixivan, before I got to prison, in the free 
world for two years, but since 1 got to 
Parchman I have not been able to get my 
Crixivan,” he wrote on September 8, 1 998, 
according to Cohen’s report. “I request 
once again for my Crixivan. I have been 
out now for almost three weeks. Please 
refill my medication.” 

The prisoner received this reply: 
“Y ou will be started on Crixivan after you 
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have been proven compliant on Combivir 
(AZT and 3TC combined in one pill) for 
six months” (emphasis is in the original). 

Cohen’s conclusion: “This is almost 
unbelievable. A patient doing well on 
standard combination therapy is taken 
off his effective treatment. Why? The rea- 
son is the MSP/Parchman standing 
policy that you must take six months of 
therapy with two drugs before you are 
eligible to get a protease inhibitor. In this 
case, stopping the Crixivan resulted in 
the predictable development of resis- 
tance. Even with the results of the viral 
load available, he was restricted on medi- 
cations which weren’t helping him, and 
he was still denied access to medications 
that would help him. This is reprehen- 
sible.” 

The Mississippi DOC disputed 
Cohen’s conclusions. “It is our position 
that he was incorrect, that he just didn’t 
have enough to go on,” says Leonard 
Vincent, a lawyer for the Mississippi De- 
partment of Corrections. He says that 
Cohen “came in and looked at sixty to 
eighty records in one day.” 

However, the Department of Correc- 
tions did agree with the judge who 
ordered the preliminary injunction. “It 
was our position all along” that health 
care for prisoners with AIDS and HIV 
needed to change, says Vincent. 

The situation at Mississippi State 
Prison at Parchman is not unique. Ac- 
cording to a March 2000 South Carolina 
Legislative Audit Council report entitled 
“A Review of Medical Services at the 
South Carolina Department of Correc- 
tions,” the state’s approach “begins with 
a two-drug regimen with the addition of 
a third drug as needed.” That policy, 
warns the Legislative Audit Council, “is 
not generally recommended.” 

Since that audit, the department has 
asked the South Carolina Department of 
Health and Environmental Control to re- 
view HIV and AIDS care in the prison 
system says John Barkley, spokesman for 
the South Carolina DOC. 

In California, two women’s prisons, 
Central California Women’s Facility in 
Chowchilla and the California Institution 
for Women in Frontera, were sued in the 
mid-1990s over allegations of medical 
negligence and other abuses. Among the 
plaintiffs were HIV-positive women who 
claimed they were denied necessary care 
and medications. In an August 1997 


settlement, the prisons agreed to drastic 
changes in medical care and to award the 
plaintiffs’ attorneys $1.2 million in fees. 

Keith Carter, an HIV-positive pris- 
oner doing time for armed robbery in the 
Florida corrections system, says he got 
his medications. The problem was, he got 
them at mealtime. In late 1999, he was 
housed at the Tomoka Correctional Insti- 
tution in Daytona Beach, Florida. One of 
his drugs was Crixivan. “I can’t eat till an 
hour after I take it,” says Carter. “If I eat, I 
have to wait two hours. For the longest 
time, they would wake us up at 8:30 in the 
morning, give us our medication, then take 
us directly to breakfast.” 

Crixivan is made by Merck. Accord- 
ing to company literature, eating a heavy 
meal with the drug can lessen its absorp- 
tion by 77 percent. One of the drug 
company’s guidelines for administration 
of Crixivan reads: “do not take Crixivan at 
the same time as any meals that are high 
in calories, fat, and protein (for example - 
a bacon and egg breakfast). When taken 
at the same time as Crixivan, these foods 
can interfere with Crixivan being absorbed 
into your bloodstream and may lessen its 
effect. So he had a choice of not taking 
the medication or he could skip breakfast,” 
says John Doellman, who holds power of 
attorney for Carter. 

Carter had carefully researched his 
medications before he started to take 
them. Fearing he would become resistant 
if he did not follow the manufacturer’s 
guidelines, he decided to start skipping 
breakfast. He says he began to buy extra 
food from the canteen. 

At night, the medication came at the 
wrong time again. “So I would keep it in 
my cheek and not swallow it, then get out 
of there and put it in my pocket,” he tells 
me over the phone. “I did this for months. 
It was very risky. I could have been locked 
up in disciplinary confinement for trying 
to save my own life.” 

In this way, Carter says he managed 
to take his medications according to the 
manufactures’ directions. But he says 
some of his fellow prisoners weren’t so 
wily. “Those guys, a lot of them, don’t 
have people on the outside. They’re ig- 
norant — they don’t know they’re risking 
their lives taking those meds at the wrong 
time. Some of them don’t realize they’re 
killing themselves. Others think they’re 
dying anyway; it’s not worth it. Others 


don’t want to put themselves forward. 
They’re frightened.” 

Doellman finally contacted Jackie 
Walker, AIDS coordinator of the ACLU’s 
National Prison Project. “I am writing to 
you on behalf of Keith E. Carter, #4 1 7290, 
a prisoner living with HIV incarcerated at 
your facility,” wrote Walker to the super- 
intendent of Tomoka Correctional 
Institution. “I am deeply concerned about 
reports regarding access to medication 
for Mr. Carter.... He is faced with the diffi- 
cult choice of abstaining from meals or 
eating but knowing insufficient levels of 
Crixivan are reaching his bloodstream. 
Because of this problem, he skips break- 
fast and seldom eats lunch. In June, he 
was diagnosed with anemia, and vitamins 
were prescribed.” 

“It took only one letter from Jackie 
on the ACLU National Prison Project let- 
terhead to straighten that situation out,” 
says Doellman. 

The Florida Department of Correc- 
tions said that it could not comment on 
Carter’s case. 

Carter, who now lives at a halfway 
house, remains concerned about his 
health. He says that, despite his efforts, 
he missed several doses during his time 
at Tomoka. “It’s a terrible, terrible feeling 
to be powerless over your own life,” he 
says. “The judge gave me ten years. He 
didn’t sentence me to death.” 

According to the Bureau of Justice 
Statistics, 25,483 U.S. state and federal 
prisoners were HIV positive in 1 998 (the 
latest numbers available). Not all of these 
showed symptoms that would require the 
three-drug regimen. But many who did 
failed to get the care they needed. 

In September 1999, the University of 
Pittsburgh and Stadtlanders Pharmacy 
(the largest pharmaceuticals supplier to 
prison systems in the United States) re- 
leased a study that examined “pharmacy 
records for all prisoners on active 
antiretroviral therapy receiving medica- 
tions through Stadtlander Corrections 
Division between 2-1-99 and 2-28-99.” 
The study, which looked at prisons and 
jails, found that 36 percent of prisoners 
receiving medications during that month 
were “on not generally recommended or 
not recommended antiretroviral regi- 
mens,” as established by the U.S. 
Department of Health and Human Ser- 
vices. The study suggests that more than 
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HIV deprived (continued) 

1 ,200 prisoners who received medications 
from Stadtlanders were not being treated 
in the preferred manner. According to 
Grant Bryson, vice president of opera- 
tions for Stadtlander Corrections 
Division, the pharmaceutical company 
provides drugs to 330,000 prisoners, or 
approximately 1 7 percent of the total mar- 
ket of 1.9 million. 

If Stradtlander’s sample holds true 
for the rest of the jail and prison popula- 
tion, approximately 7,400 HIV positive 
prisoners were not receiving recom- 
mended treatment at the time of the study. 

But the number may have been much 
higher. The Stadtlanders study consid- 
ered only those prisoners who were 
prescribed inadequate regimens. It did not 
begin to consider cases where prisons or 
jails failed to deliver medications to pris- 
oners or cases where prisoners received 
their medications but did not get them at 
the appropriate time. 

Cary Chrisman, clinical director of 
Stadtlander Corrections Division, says 
that treatment rates are improving. Cur- 
rently, he says, 10 percent to 13 percent 
of prisoners are not receiving the pre- 
ferred drug regimens. 

Advocates and health experts say 
the problem with delivery of AIDS medi- 
cations appears to be worse in jails than 
in prisons. 

People who end up in jail often do 
not have their medications in their pos- 
session at the time of arrest. Sometimes, 
their friends and family members are pre- 
vented from bringing those medications 
to them. Advocates also say that jails 
have more trouble than prisons establish- 
ing regular medical regimens for people 
with AIDS or HIV because people stay in 
jail for short stints or are transferred to 
other institutions. 

There is an “attempt being made” to 
practice adequate health care for patients 
with HIV in the prisons, says Ronald 
Shansky, a physician who monitors health 
care in correctional facilities all over the 
country. “I think you’re finding a much 
bigger problem when they get into a small 
jail.” Shansky cites common jail policies 
of “confiscating personal property, in- 
cluding medicine,” as a problem. 

On October 12, 1998, sixteen detain- 
ees submitted a grievance letter to the 


Fulton County Jail in Georgia. “This is an 
urgent matter related to blatant neglect 
of AIDS/HIV inmates housed in 3 South 
500. We are not receiving adequate medi- 
cal treatment,” they wrote. “We are not 
receiving antiviral drug therapy medica- 
tions as prescribed by infectious disease 
clinics protocol, nor are we being taken 
seriously about our AIDS related compli- 
cation.... Our lives are being placed in high 
risk environment as well as grave dan- 
ger.” 

The letter was signed, “The entire 
3500 (3S500) Zone.” 

“Basically, people are entering the jail 
at their own risk,” says Tamara Serwer, a 
lawyer with the Atlanta-based Southern 
Center for Human Rights. Serwer repre- 
sented detainees in a 1 999 lawsuit against 
Fulton County. Many of these prisoners 
were denied their HIV medication for 
weeks. 

“During the intake process on May 
25, 1999, 1 slept on the floor in an over- 
crowded, filthy holding cell for two days 
containing no mattress. I did not receive 
any medication until July 7, 1 999,” reads 
the affidavit of Willie Bass, a detainee at 
the Fulton County Jail. 

The suit led to a settlement agree- 
ment to improve jail health care, including 
adequate treatment for detainees while in 
the jail and several days’ worth of medi- 
cine upon release. 

Robert Greifinger, a former head medi- 
cal officer at the New York State 
Department of Corrections and the New 
York City Jails, now serves as the moni- 
tor for the court. On March 2, he files a 
quarterly document entitled “Report on 
Medical Care for HIV-Infected Prisoners 
at Fulton County Jail, Initial Assess- 
ment.” 

“I reviewed the mortality report on 
prisoner W, who died during 1999 with 
HIV infection,” he wrote. “Even after 
months in custody, he never got to an 
HIV specialist, and never got medication. 
His death may be attributable to this de- 
lay in access to care. In the case of H, 
who also died during 1999, there were 
serious lapses in care. For example, phy- 
sician orders for medications were never 
picked up by the nursing staff, and the 
prisoner did not get medication.” 

Greifinger also looked at the medical 
care received by women at the jail. “I re- 
viewed the medical care of two HIV + 
women who had been sent to the emer- 
gency room during the few months 


preceding my visit,” he wrote. “Patient 
CS had known HIV infection for fourteen 
years. It took eleven days for her to get 
her physical examination and more than 
3.5 months to get to the HIV specialist. 
There is no documentation as to the rea- 
son she was not given medication. She 
was not immunized against pneumonia, 
as recommended for HIV + persons. One 
consequence of this delay was a hospi- 
talization for pneumonia for a week.” 

Greifinger concluded: “The medical 
care for HIV-infected prisoners at the 
Fulton County Jail does not meet the ex- 
pectations set out in the Final Settlement 
Agreement.” On March 13, Greifinger’s 
report led to a consent order to correct 
“gross inadequacies of medical care.” 

Shortly after this report, Greifinger 
filed another, observing that the Fulton 
County sheriff had replaced Correctional 
Healthcare Solutions, Inc., formerly in 
charge of health care at the jail, with an- 
other company, Correctional Medical 
Associates, Inc., and that the place ap- 
peared cleaner and better run. The jail was 
again ordered to improve care. The moni- 
toring process is ongoing. 

The new medical provider “is doing 
what the judge has ordered” so that pris- 
oners who are sick when they come to 
the jail don’t “don’t leave us sicker and 
still untreated,” says Captain David 
Chadd, public information officer of the 
Fulton County Sheriffs Department. 

Meanwhile, a suit in nearby DeKalb 
Co., Georgia, is just getting started. “HIV- 
positive prisoners receive a virtual death 
sentence immediately upon incarceration 
at the DeKalb Co. Jail, especially those 
who are being treated with anti-viral drug 
regimens prior to their incarceration,” 
says the complaint filed by 14 jail detain- 
ees. “Such prisoners are routinely 
deprived of such regimens for days, 
weeks, and even months despite repeated 
requests for medical attention and despite 
having made proper jail personnel aware 
of their HIV-positive status.” 

The DeKalb County Sheriffs Office 
denies the charges. “No prisoner is de- 
prived of any medical care once 
incarcerated in the DeKalb County Jail,” 
says Cherlea Dorsey, the public informa- 
tion officer. 

Robert Sullivan, of Tacoma, Wash- 
ington, says a few days in the Pierce 
County Jail destroyed his health. Sullivan 
is in the stages of AIDS. Both he and the 
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jail told the court in a recent lawsuit that 
he did not receive his medications for at 
least two days. His wife was finally per- 
mitted to bring them in on Sullivan’s last 
day in jail. 

“The virus had time to mutate,” 
Sullivan tells me by phone from his home 
in Tacoma. “I’ve tried eight different dmg 
combinations since then. Consecutively, 
the drugs have failed.” Sullivan sued 
Pierce County. 

Sullivan who is 6’2”, now weighs 1 1 5 
pounds. According to his lawyer and his 
caseworker, he came close to dying in 
early January and was taken off of life 
support. He is bedridden. 

I don’t know how you can tie [the 
drug failure] to two days in jail without 
your medications,” says Frank Krall, 
Pierce County deputy prosecuting attor- 
ney. “I have a specialist from Swedish 
Medical Center in Seattle, Washington, 
who testified that two days didn’t do 
anything to Mr. Sullivan” 

Krall agrees that Sullivan did not get 
his protease inhibitor and antiretroviral 
medications for two days, but he says 
that did not result from deliberate indif- 
ference. “People need to know that we 
tried to get Mr. Sullivan his drugs,” says 
Krall. “He got to see a nurse within min- 
utes of getting there. He got to see a 
doctor within four hours. We contacted 
his physician.” 

On April 21 2001, the United States 
Court of Appeals for the Ninth Circuit 
overturned a previous decision, which 
had dismissed Sullivan’s lawsuit against 
Pierce County. The jail had claimed that 
since it did not stock Sullivan’s medica- 
tions, it was under no obligation to 
provide them to detainees. The court 
soundly rejected that argument. 

“It is undisputed, that, for at least 
forty-eight to seventy-two hours, 
Sullivan was deprived of his medication, 
although PCDCC [Pierce County Deten- 
tion and Corrections Center] medical 
officials knew that Sullivan was in the 
final stage of AIDS and that he was in 
dire need of that medication — in particu- 
lar, his protease inhibitor, Invirase,” wrote 
judges Stephen Reinhardt, David Thomp- 
son, and Thomas Nelson. “Both Doctors 
Flemming and Bay [Dr. Flemming is 
Sullivan’s physician. Dr. Bay is the head 
physician at the Pierce County Jail], as 
well as Joyce Newlun, booking nurse at 
the PCDCC, testified that it was common 
medical knowledge that an AIDS patient 


taking protease inhibitors as part of an 
aids cocktail had to remain in strict com- 
pliance with that regimen at all times and 
without exception, lest the cocktail be- 
come ineffective.” 

“It would have been simple for them 
to do the right thing,” says Sullivan’s law- 
yer, B. Michael Clarke. “All they had to 
do was have his wife bring in the medi- 
cines. And if they had a problem with that, 
they could have gone down to the drug 
store. He’d been literally given his life 
back, and the jail took it away.” 

Why do some jails and prisons per- 
sist in providing substandard care? 

“Interviews with staff and prison 
advocates in several major correctional 
systems indicate that a combination of 
factors — including high medication costs; 
prisoner reluctance to seek testing and 
treatment based on denial, fear, and/or 
mistrust; and uneven clinical competence 
and lack of uniform treatment standards 
- may limit the availability of appropriate 
HIV treatment regimens to prisoners,” 
says a July 1 999 report sponsored by the 
National Institute of Justice, the Centers 
for Disease Control and Prevention, and 
the Bureau of Justice Statistics. 

The U.S. government estimates that 
costs for antiretroviral therapy run ap- 
proximately $ 1 2,000 per prisoner per year. 

Says Cohen: “These medications are 
so expensive that in many cases there is a 
tremendous incentive to miss them. There 
should be no financial incentive to miss 
them. There should be no financial incen- 
tive to limit access to medications or to 
medical care.” 

Anne De Groot, co-chair of the HIV 
Education Prison Project at Brown Uni- 
versity, is staff physician at a number of 
women’s correctional institutions. “The 
system just constantly fails,” she says. 
“It fails because the medicines are not 
delivered to the prison — so prisoners will 
get one or two of the three drugs. Or the 
medications will be rationed by inconve- 
nience” when staff have trouble following 
complicated protocols for obtaining the 
drugs. “Meanwhile, the treatment is in 
suspension,” and the prisoner does not 
receive medicines. 

“I’m giving you examples from some 
of the places where I work,” she says. “I 
happen to work in some of the best places 
on the East Coast for care. I don’t even 
want to think about what goes on else- 
where.” 


De Groot mentions one doctor, whom 
she describes as “excellent.” However, 
that single doctor, she says, is respon- 
sible for all the prisons in a single state 
system on the East Coast. “If you’re tak- 
ing care of 300 people [with HIV or AIDS] 
in one prison, then 300 in another, there’s 
no way you can do anything but put out 
brush fires.” 

Mistreating HIV-positive prisoners 
can be devastating to the afflicted. But the 
effects are not confined behind prison walls. 

“Failure to adhere consistently to the 
regimens may have serious public health 
consequences if drug-resistant strains are 
transmitted to others,” says the July 1999 
report from the National Institute of Jus- 
tice, the Centers for Disease Control and 
Prevention, and the Bureau of Justice Sta- 
tistics. 

“This is going to create an enormous 
public health crisis on the outside - as well 
as inside the prisons,” says Cynthia Chan- 
dler, director of the Women’s Positive Legal 
Action Network in Oakland. “It would not 
surprise me if we start finding large amounts 
of drug-resistant HIV as a result of people 
coming back into their communities after 
having been denied their medications while 
in prison.”® 

[This article originally apeared in the pro- 
gressive. Reprinted with permission.] 
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www.inmate.com 

INMATE Classified is a World Wide 
Web site dedicated exclusively to pub- 
lishing prison inmates home pages on 
the Internet. The site has been featured 
in several TV shows, newspapers, and 
magazines worldwide, and received 
great reviews, 

For only $10 a month your home 
page composed of one full page of all 
your personal information, one photo or 
art work, and your personal E-mail box, 
could be seen in full color all around the 
world the next day you subscribe. So, 
hurry! Send for a brochure today! 

INMATE Classified 

P.O.Box 3311. Granada Hills, ( A. ‘3 1 394 


Let us Take Care 
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collect prison 
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*6,5 cents per minute 
for state to state calls 
24 hours a day! 
‘Guaranteed low rates 
for in state calls 
‘Worldwide Service 
For More Information, 
Call Toll Free 


- 888 - 344-1 245 


Take Care 
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Mention This Ad and Receive 
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Oregon Compelled Parole Statute Not 
Retroactive 


T he Oregon Supreme Court af- 
firmed a lower court decision, 
which held that the retroactive appli- 
cation of a 1985 “compelled parole” 
statute violated the constitutional pro- 
hibition against ex post facto laws. 

In 1985 the Oregon legislature en- 
acted ORS 144.245(3) that mandates: 
“In no case does a prisoner have a right 
to refuse an order granting the prisoner 
release upon parole.” Before the enact- 
ment of ORS 144.245(3), however, no 
statute expressly precluded a prisoner 
from refusing parole. 

Edward Bollinger was convicted in 
1985, of crimes that were committed be- 
tween November 1984 and February 
1985. The Board of Parole and 
Post-Prison Supervision, (Board), is- 
sued an order in 1991 refusing to set a 
parole date but requiring that he be re- 
leased upon parole two days before his 
good time date in 1995. 

The significance of the Board’s 
decision is that if an Oregon prisoner 
is released on the good time date the 
sentence is served in its entirety and 
no parole supervision may be ordered. 
See, e.g., Erbs v. Board of Parole, 752 
P.2d 318 (1988). However, if the pris- 
oner is released before the good time 
date, the Board may require the pris- 
oner to serve a period of parole 
supervision. See, e.g., Ventris v. Board 
of Parole, 781 P.2d 1224(1989). 

Bollinger appealed the Board’s or- 
der and the Court of Appeals 
concluded that he had a right to refuse 
parole under the law that was in effect 
at the time of his crimes and, that the 
Board’s application of ORS 1 44.245(3) 
to prevent his discharge on his good 
time date increased the total time that 
the state has supervisory control over 
him, thereby violating the constitu- 
tional prohibition against ex post facto 
laws. 

The Board appealed to the Oregon 
Supreme Court, arguing that the 
pre-1985 statutes established that the 
Board could order a prisoner on parole 
without regard to his or her wishes. The 
Court disagreed, holding that the Court 
of Appeals was correct that ORS 
144.245(3) represents a change in the 


law, denying to prisoners a right to 
refuse parole that they previously had 
enjoyed. See: Bollinger v. Board of 
Parole, 992 P.2d 445 (On 1 999j* 

Improperly Installed 
Bunks State 8th 
Amendment Claim 

T he courtof appeals for the Sixth 
circuit held that a prisoner’s com- 
plaint that bunk beds are improperly 
installed upside down, and the anchor 
bolts’ protrusion into the sleeping area 
states an eighth amendment claim. Ten- 
nessee prisoner Forrest Zayne Brown 
filed a 42 U.S.C. § 1 983 suit claiming the 
bunks’ improper installation resulted in 
prisoners sliding off onto the concrete 
floor while asleep, and the anchor bolts 
could potentially cause injury. The dis- 
trict court dismissed the complaint as 
frivolous under 28U.S.C.§191 5(e)(2). 

The court of appeals reversed and 
remanded for further proceedings. The 
court stated that in order to state an 8th 
amendment claim the prisoner must sat- 
isfy botl) an objective and subjective 
component test. The objective compo- 
nent requires showing the prisoner “is 
incarcerated under conditions posing a 
substantial risk of serious harm.” The 
subjective component requires that 
prison officials state of mind exhibited 
“deliberate indifference” to prisoner 
health or safety. 

The court held that Brown’s allega- 
tions were analogous to those made in 
Helling v. McKinney, 113 S.Ct. 2475 
( 1 993), a case in which a prisoner brought 
an eighth amendment claim seeking fu- 
ture damages for being forced to share a 
cell with a prisoner who smoked. The 
court stated that like Helling, Brown al- 
leged facts that could conceivably show 
that the warden acted with deliberate in- 
difference towards future health problems 
that may result from the unsafe sleeping 
conditions in Brown’s cell. The warden 
disregarded the risk after Brown’s re- 
peated attempts to notify him of the 
conditions See: Brown v. Bargery, 207 
F.3d863(6thCir.2000)B 
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Second Circuit Holds That Gang Member 
Designation Regulation Is Not Ex Post Facto 


T he Second circuit court of ap- 
peals held that a Connecticut 
DOC administrative directive making 
prisoners classified as safety threats 
ineligible to earn good time credits was 
not ex post facto and that a Connecti- 
cut statute did not create a liberty 
interest in good time. 

On September 3, 1993, Ralph Abed 
was sentenced to a ten-year term of 
imprisonment. At that time Connecti- 
cut statutory law provided that 
obedient prisoners “may” earn 10 days 
of good time per month. On December 
10, 1993, the CDOC adopted Adminis- 
trative Directive 6.14. Under that 
directive, prison gang members were 
identified and classified Security Risk 
Group Safety Threat Member 
(SRGSTM). The directive excluded 
SRGSTM’s from earning good time. 

For a period of 40 months Abed 
was classified as a SRGSTM. During 
that time he was denied the opportu- 
nity to earn good time credits. In a 
petition for a writ of habeas corpus, 
Abed sought the restoration of the 
good time credits he was denied while 
classified as a SRGSTM. Abed claimed 
that the Directive, when applied to him, 
was ex post facto. Abed also claimed 
that the state’s good time statute cre- 
ated a liberty interest. He argued that 
he was denied due process because his 
good time was denied without monthly 
hearings. 

For a law to be ex post facto it 
must be retrospective (apply to events 
occurring before its enactment) and it 
must disadvantage the offender af- 
fected by it (alter the definition of 
criminal conduct or increase the pun- 
ishment for the crime). The court held 
that Abed’s ex post facto claim failed 
for at least two reasons. First, the court 
held that Connecticut’s good time stat- 
ute was discretionary, not mandatory. 
For this reason the statute did not con- 
fer on prisoners an automatic right to 
earn good time. Next, the court held 
that the regulation did not cause the 
forfeiture of previously earned good 
time. Rather, it simply denied 
SRGSTM’s the discretionary opportu- 
nity to earn future good time. Thus, 


since Directive 6. 14 did not extinguish 
a preexisting right or cause the forfei- 
ture of previously earned good time, it 
did not increase the punishment an- 
nexed to the crime. 

Having ruled that the state statute 
did not create an automatic right to 
good time reductions and that Abed 
had not forfeited any earned good time, 
the court held that Abed’s due process 
claim failed because of the absence of 
a cognizable liberty interest. See: Abed 
v. Armstrong , 209 F.3d 63 (2nd Cir. 
2000 )* 

PLRA Doesn’t Apply to 
Civil Commitments 

T he court of appeals for the 
Ninth circuit held that the 
Prison Litigation Reform Act does not 
apply to people civilly committed as 
“sexually violent predators.” Sammy 
Page is civilly committed under 
California’s Sexually Violent Predators 
Act. 

Page filed suit in Federal court and 
sought In Forma Pauperis (IFP) status 
so he could file the suit without pre- 
paying the filing fees. The court denied 
Page IFP status and dismissed the suit 
finding Page had not complied with the 
PLRA’S administrative exhaustion and 
financial reporting requirements. The 
appeals court reversed and remanded. 

The appeals court noted that civil 
commitments are not prisoners. Inter- 
estingly, the California attorney 
general’s office also urged this inter- 
pretation on the court. In a footnote, 
the court observed that this did not 
mean California’s civil commitment 
scheme was not, in fact, punitive. As a 
matter of statuary construction, civil 
commitments are not prisoners within 
the meaning of the PLRA, therefore the 
PLRA does not apply to actions filed 
by civil commitments. 

All district courts to decide this is- 
sue have held likewise but this is the 
first circuit court ruling on the topic. 
See: Page v. Torrey, 201 F.3d 1 136 (9th 
Cir. 2000).B 
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Hello guys and gals, I'm Mary. I 
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important it is to have the ability 
to send nice gifts to your loved 
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AK: In December 2000, Jeffrey 
Wiseman, 44, a guard at the Palmer Cor- 
rectional Center in Palmer was charged 
with theft and fraudulent use of a credit 
card stemming from his theft of jail pris- 
oners’ credit cards and using them to buy 
goods. When confronted by police 
Wiseman confessed to the thefts. 

AK: On December 31, 2000, a 
prison guard at the Ketchikan Correc- 
tional Facility shot and killed prisoner 
John Ebling, 38, who was trying to es- 
cape. Ebling had climbed two fences 
and was trying to leave the prison. Af- 
ter ignoring orders to stop and rubber 
bullets, tower guards opened fire with 
live bullets, killing him at the scene. 
Ebling was imprisoned on an attempted 
murder conviction in 1999. 

AL: On January 3 1 , 200 1 , six prison- 
ers escaped from the maximum security 
St. Clair Springs prison. The men, three 
of whom were serving sentences of life 
without parole, escaped by climbing over 
two chain link fences topped with razor 
wire and using a wooden broom handle 
to lift, and crawl under, an electrified 5,000 
volt “lethal fence.” Proving once again 
that high tech measures are usually neu- 
tralized by low-tech countermeasures. On 
February 1, 2001, the escapees were re- 
captured in Tennessee. After his arrest, 
escapee James McClain was asked what 
they did while on escape. He replied “We 
just partied, drank and got high-just had 
a good time.” 

Brazil: On December 18, 2000, judge 
Francisco Pereira was sentenced to 35 
years in prison and removed from the 
bench for ordering the 1997 murder of 
prosecutor Manoel Alves Pessoa. 
Pereira’s bodyguard, Edmilson Pessoa 
Fontes (no relation to the deceased), car- 
ried out the murder. Fontes was a prisoner 
on work release at the time of the murder 
and he told police that Pereira had prom- 
ised to help him with his legal problems if 
he killed Pessoa. Pereira and Pessoa had 
been enemies for years. 

Brazil: On December 1 8, 2000, pris- 
oners ended an uprising at the Taubate 
House of Custody and Psychiatric 
Treatment near Sao Paulo by releasing 
22 hostages. The uprising left at least 
9 people dead and started when a pris- 
oner opened fire with a revolver during 
visiting hours, provoking a fight with 


News in Brief 

other prisoners. In the confusion, 22 
guards and visitors, including 4 chil- 
dren, were taken hostage. The 
hostages were released when prison 
officials agreed to transfer ten prison- 
ers to other prisons. 

Brazil: On December 26, 2000, 22 
prisoners escaped from a maximum se- 
curity prison in Hortolandia after six 
men on three motorcycles opened fire 
with machine guns on the prison’s 
guard towers. The guards fled for cover 
allowing the prisoners to scale the 
prison walls with sheets and makeshift 
ladders where waiting vehicles carried 
them away. No one was injured in the 
escape. 

Brazil: On December 27, 2000, riot 
police stormed a women’s prison in Sao 
Paulo to end a 22-hour uprising by pris- 
oners. Seven guards who had been 
taken hostage were freed. Two hos- 
tages suffered minor knife cuts, one 
was kicked in the face and a prisoner 
was injured while trying to climb over 
a razor wire fence. The rebellion started 
after a failed escape attempt when 470 
women prisoners took the guards hos- 
tage to demand better food and the 
release of prisoners who have already 
served their sentences. 

CA: On June 8, 2000, an unidenti- 
fied female parolee sought a restraining 
order in Ventura county superior court 
against California Department of Cor- 
rections (CDC) parole officer Roger 
Webster, 50. The woman claims that 
Webster is her parole officer and has 
repeatedly forced her to have sex with 
him under threat of being returned to 
prison if she refused. She also claims 
Webster has threatened to kill her. The 
restraining order would forbid Webster 
from coming within several hundred 
feet of the parolee. In May, 2000, 
Webster was arrested on charges of 
“forced oral copulation under the color 
of authority” and having sex with a 
“confined consenting adult.” In 1978 
Webster was fired, but never pros- 
ecuted, by the Pacific Grove police 
department for having sex with a 13- 
year-old girl. He was then promptly 
hired by the CDC. 

CT : On December 1 8, 2000, Donald 
Pace, 42, a lieutenant at the Cheshire Cor- 
rectional Institution, was charged with 


third degree robbery, third degree as- 
sault and sixth degree larceny stemming 
from his shoplifting a camera, a Sony 
Walkman and a Maglite flashlight from 
a local Big Kmart store. When con- 
fronted by store security guards Pace 
attempted to run away and struggled 
when caught. Pace was shoplifting 
while on duty, in uniform and driving a 
state DOC vehicle. He was on his sup- 
per break at the, prison when the 
incident occurred. 

FL: In November 2000, Hillsborough 
county (Tampa) judge Florence Foster 
declined to send Paul Hamill, 41 , to prison 
saying “He’s a small, thin, white man with 
curly dark hair, and I suspect he would 
become a sexual target in the Florida state 
prison system. I’ve been told they can’t 
protect people like that. I’m not going to 
send a man like that to a Florida state 
prison. That is cruel and unusual punish- 
ment.” Instead, she sentenced Hamill to 
treatment center and two years probation 
as a sanction for violating his probation 
on a cocaine conviction. Prosecutors ob- 
jected to the sentence but wouldn’t 
discuss the case when contacted by the 
Tampa Tribune. 

LA: On December 23, 2000, the Fifth 
circuit court of appeals reversed the mur- 
der conviction of renowned prison 
journalist Wilbert Rideau. Rideau, 58, has 
been imprisoned since 1961 for killing a 
woman and wounding two others in a 
botched bank robbery. The court held 
that the grand jury that indicted Rideau 
was racially biased because blacks were 
excluded from serving on it. The court 
instructed the state to reindict and retry 
Rideau or release him. The state has ap- 
pealed the order. Since 1976 Rideau has 
edited The Angolite and co-directed the 
Oscar nominated documentary The 
Farm: Angola, USA. Hopefully Rideau’s 
long overdue release from prison takes 
place soon. 

MA: On December 6, 2000, Suffolk 
county (Boston) jail guards Eric Donnelly, 
33, and William Benson, 49, were indicted 
by a federal grand jury on charges of beat- 
ing jail detainee Leonard Gibson, 18, in 
1999. Gibson has Tourette’s syndrome, 
symptoms of the disease include invol- 
untary physical movements and verbal 
outbursts. Donnelly and Benson accused 
Gibson of being a fake and told him they 
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would “beat the Tourette’s out of him.” 
Both guards are free on bail while await- 
ing trial on civil rights charges. 

MS: In January 200 1 , death row pris- 
oners Willie Russell and Jimmy Mack 
used homemade zip guns to fire bullets 
at guards in Unit 32 (the control unit) of 
the Mississippi State Penitentiary in 
Parchman. No one was injured in the 
shootings and prison officials are inves- 
tigating how the prisoners got bullets. 
Russell was sentenced to death in 1989 
for killing a prison guard at Parchman. 
Mack is awaiting execution for killing a 
homeowner in a burglary. Mack was sen- 
tenced to an additional 20 years in prison 
for manslaughter after he stabbed death 
row prisoner Donald Evans to death in 
1999. 

NH: In November 2000, Tom 
Alciere was elected to the state legis- 
lature as a Republican. Alciere has 
since caused controversy by making 
public statements that he loves it when 
police officers get killed and “it’s un- 
fortunate that cops do make it 
necessary (to kill them) when they’re 
waging a war on drugs and I view cops 
as enemy officers.” He also posted the 
comment on the internet that “Nobody 
will ever be safe until the last cop is 
dead.” Alciere said he is angry about 
police misconduct and abuse. Alciere 
has, not surprisingly, come under in- 
tense pressure to resign. New 
Hampshire has no process to recall 
legislators. 

NY: On January 10, 2001, Robert 
Konopka, 45, a pharmacist from Long 
Island who was jailed for violating a re- 
straining order against a neighbor, was 
stomped to death by his cellmate, Der- 
rick Smart, 19, who was awaiting trial on 
charges he beat his grandmother to death 
with a rubber mallet. Both men were de- 
tainees in the New York City Rikers 
Island jail. Konopka’s death is the third 
at the jail in the last three years. The men 
were housed in the jail’s “mental obser- 
vation unit.” Jail officials said they would 
reexamine their policy of housing vio- 
lent and non-violent detainees together 
in the same cell. 

OH: In December 2000, Dolly 
Wingo, 28, an employee at the London 
Correctional Institution was arrested 
when state police investigators found a 
pound of marijuana she was attempting 
to smuggle into the prison. 


OH: On December 1 , 2000, the De- 
partment of Rehabilitation and Correction 
(DORC) announced it was withholding 
$74,499 from its monthly payment to 
Civigenics, the Massachusetts based pri- 
vate prison company that operates the 
North Coast Correctional Treatment Fa- 
cility in Grafton. The fine was imposed 
because Civigenics did not meet the mini- 
mum staffing level requirements called for 
in its 20 month, $ 14.9 million contract with 
Ohio. In essence, the DORC claims 
Civigenics is billing the state for “staff 
that were not employed.” Civigenics 
would not comment on the issue. 

OH: On December 22, 200 1 , Richard 
Hogue, Jr. 30, a Hamilton county jail guard 
at the Queensgate Correctional Facility 
was arrested and charged with three 
counts of pandering obscenity to a minor 
and two counts of using a minor in por- 
nography. Hogue thought he was 
sending obscene material to a 1 3-year-old 
girl, who turned out to be an adult who 
reported him to police. A search of 
Hogue’s home uncovered child pornog- 
raphy. 

OH: On September 1 1 , 2000, a cell- 
block fire at the Lebanon Correctional 
Institution resulted in 195 prisoners be- 
ing evacuated and 2 guards were 
treated for smoke inhalation and an- 
other for minor injuries from a fall. 

OK: On December 1 , 2000, Thomas 
Weaver, 19, escaped from the Corrections 
Corporation of America run David Moss 
Criminal Justice Center in Tulsa by hid- 
ing in a food cart, being taken to the jail 
kitchen, then hiding in a trash cart which 
took him outside. Two CCA guards are 
being investigated for their role in the 
escape as they counted Weaver as being 
in his cell where Weaver had placed a 
dummy in his bed. Weaver was recaptured 
shortly after escaping when a jail guard 
saw a man in an orange jumpsuit running 
in a parking lot behind the jail. Weaver 
had been awaiting trial on armed robbery 
charges and now faces escape charges 
as well. CCA announced they would 
change their security procedures and 
would now search the outgoing trash 
carts. 

OK: On January 9, 200 1 , Ronald Tho- 
mas, 38, escaped from a work detail at the 
state prison in Keyes. He drove a stolen 
prison van 1 50 miles to Garden City, Kan- 
sas. He was so lost that he called 9 1 1 from 
a convenience store and asked to be 


taken back to prison. Thomas was 
promptly arrested and now faces escape 
and vehicle theft charges. 

PA: In early January 2001, federal 

prisoner Cheryl Koniewicz, 38, was 
charged with 7 counts of mail fraud. Pros- 
ecutors claim Koniewicz wrote love 
letters to more than 1 00 male penpals, tell- 
ing them she loved them and would live 
with them when she got out of prison but 
that she needed money to pay fines. The 
penpals then allegedly sent her almost 
$57,000. Koniewicz is also alleged to have 
sent the men pictures of women other than 
herself. 

Peru: At least five prisoners at the 
Socabaya prison died and 1 2 more were 
in critical condition after celebrating 
the New Year by binging on methyl al- 
cohol. 

Peru : On January 8, 200 1 , 800 pris- 
oners rioted and seized control of the 
Sarita Colonia maximum security prison 
in Callao. The prisoners were protest- 
ing the use of military tribunals to try 
civilian’s accused of “aggravated ter- 
rorism” and to protest lengthy 
sentences and the slow pace at which 
criminal cases are processed. After 12 
hours of negotiations the prisoners 
surrendered after being assured they 
would not be retaliated against. Forty 
prisoners and four guards were injured 
during the uprising. 

South Korea: On December 21, 
2000, the Justice Ministry announced 
it would parole 1,100 prisoners on 
Christmas Eve. 

TX: On December 15, 2000, Travis 
county (Austin) Community Justice Cen- 
ter lieutenant Nathaniel Jenkins, Sr., 48, 
was convicted of having consensual sex 
with a female jail prisoner. Jenkins still 
awaits trial on a similar charge involving 
a different prisoner. Jenkins was em- 
ployed by the Wackenhut Corrections 
Corporation, which ran the jail on con- 
tract for the county, when the assaults 
occurred. 

VA: On December 2 1 , 2000, Jeffrey 
Remington was sentenced to death for 
killing Brent Parker when both men were 
prisoners at the Augusta Correctional 
Center. Prisoner Michael Lenz had already 
been sentenced to death for his role in 
the killing. Parker was stabbed 68 times. 
At his trial, Lenz testified that he killed 
Parker to protect “the honor of Nordic 
gods” that he worshipped.® 


Prison Legal News 


29 


March 2001 



$1.18 Million In Santa Clara Co, 
Sexual Assault/Harassment Suit 


Are You In Prison 
Because A Prosecuter 
Broke The Law? 

We are researching prosecu- 
tors who send innocent men and 
women to prison by violating the 
rules to win convictions. Every 
case of actual innocence is impor- 
tant to us, but we are especially 
interested in exposing prosecutors 
who break the rules again and 
again, year after year. Please help 
us identify the most dangerous 
prosecutors in the United States. 
We are Steve Weinberg, an inves- 
tigative reporter who has written 
seven books, and Neil Gordon, a 
researcher with a background in 
law. We are conducting the re- 
search on behalf of the Center for 
Public Integrity, a respected orga- 
nization of journalists. We have a 
limited budget and limited staff, so 
please keep your case descrip- 
tions brief - no more than 500 
words. 

If necessary, we will contact 
you for additional details. Please 
include your name, the offenses 
for which you were convicted, when 
you were convicted, the state and 
county where your case was tried, 
and - most importantly - the name 
of the prosecutor and the ways 
you believe the prosecutor broke 
the law. Send this information to 
Steve Weinberg, 807 West Blvd. 
South, Columbia, MO 65203, 
weinbergs@missouri.edu or to 
Neil Gordon, 91 0 1 7th Street NW, 
7th Floor, Washington, DC 20006, 
ngordon@publicintegrity.org. 

A reminder: We are not 
criminal lawyers able to repre- 
sent you or offer advice as you 
seek post-conviction relief. What 
we hope to be able to provide is 
a forum in which the injustice 
you suffered will be brought to 
the public’s attention. Thank 
you. 


F emale prisoners were awarded a 
total of $1,180,000 in damages 
and attorney’s fees in the settlement of a 
suit filed against the Santa Clara County, 
California, Board of Supervisors and De- 
partment of Corrections over a pattern of 
sexual assaults, intimidation, abuse, and 
threats of physical violence by male 
guards at the Correctional Center for 
Women at Milpas (the jail). 

More importantly, because of the 
courage of the five women who initiated 
the suit in 1995, jail conditions were 
changed to prevent the recurrence of the 
abuses and make the jail a safer place for 
female prisoners. 

In 1995, Blanca Elly Cruz, Cynthia 
Phillips, Rebecca Arias, Patricia Braz, and 
Sonya Daniels, former prisoners at the jail, 
filed a suit under 42 U.S.C. § 1983, in fed- 
eral district court, alleging that they had 
been sexually assaulted and harassed 
while incarcerated. 

After the suit was filed, thirty-five 
additional former prisoners came forward 
with similar complaints and the suit was 
accordingly expanded, eventually becom- 
ing a class action. In 1 999, another sixteen 
female prisoners came forward with simi- 
lar complaints; however, the magistrate 
judge did not allow them to be included 
to the lawsuit. Nonetheless, the plaintiffs’ 
attorneys were allowed to negotiate a 
settlement for the additional sixteen pris- 
oners. 

The suit alleged that male guards 
watched female prisoners while they 
showered, searched female prisoners in 
the middle of the night, groping and 
fondling them, rubbed their bodies 
against those of the female prisoners, 
made explicit sexual advances toward 
the female prisoners, recited female 
prisoners’ personal information (such 
as license plate numbers, addresses 
and phone numbers of them and their 
relatives) in an attempt to coerce them 
into having a sexual relationship, and 
entered the prisoners’ cells unaccom- 
panied by other guards-in violation of 
Section 4021 of the California Penal 
Code. A female prisoner also claimed 
that she was repeatedly forced to en- 
gage in sexual activity with a guard. 

The suit sought monetary dam- 
ages, an injunction against male guards 


searching female prisoners or entering 
their cells without a female guard 
present, and changes to the jail’s 
shower and toilet facilities to increase 
privacy. 

In response to the suit, the defen- 
dants installed higher shower stall 
doors, covered windows in holding 
cells, installed new toilet partitions, in- 
stituted sexual harassment prevention 
programs, began installing observation 
cameras throughout the women’s facil- 
ity, agreed to ban male guards from 
strip-searching women prisoners, and 
fired two guards. One of the fired 
guards was later convicted of having 
sex with a prisoner. 

Other guards were reprimanded 
and transferred. The defendants also 
settled the suit by paying the initial 
forty plaintiffs $880,000, including at- 
torney fees, and paying the additional 
sixteen prisoners $150,000, including 
attorney fees. A previous payment of 
$ 1 50,000 brought the total to $ 1 . 1 8 mil- 
lion, including a total of $200,000 in 
attorney fees. Some of the prisoners re- 
ceived six-figure individual settlement 
awards. As a part of the settlement, the 
defendants did not admit any liability on 
their part. 

During the litigation, the prison- 
ers were ably represented by Amanda 
K. Wilson and other attorneys of the 
Public Interest Law Firm of San Jose, 
California, and Patricia M. Lucas, and 
other attorneys of the Palo Alto law 
firm of Fenwick & West. Chief Magis- 
trate Judge Edward Infante presided 
over the case. 

Sexual assault and harassment of 
prisoners by guards and other prison- 
ers is endemic in American jails and 
prisons. It affects both male and female 
prisoners. It is often portrayed in the 
media as an expected consequence of 
incarceration. Courageous men and 
women, such as the plaintiffs in this 
suit, can change this by bringing to 
light the such despicable abuses of 
prisoners’ bodies and spirits. See: Cruz 
v. Vasquez, No. C-9520776 (U.S.D.C. 
N.D.Cal. San Jose 2000).H 

Sources: San Francisco Chronicle; San 
Jose Mercury News 
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New York Prayer Rule Struck Down 

by Matthew T. Clarke 


T he Second Circuit court of ap- 
peals has held that Rule 105. 1 1 
of the New York State Department of 
Corrections Services (DOCS) Stan- 
dards of Inmate Behavior (the Rules) 
violates the Due Process Clause of the 
Fifth Amendment when used to pun- 
ish prisoners engaged in silent, 
individual, demonstrative prayer on a 
prison recreation yard. 

Clay Chatin, a Muslim New York 
state prisoner at Green Flaven Correc- 
tional Facility, is required by his faith 
to pray five times daily, the timing of 
which is determined by the proximity 
of the earth, moon, and sun. During 
the prayer, the worshiper moves 
through a series of positions known 
as the rakat - which requires, stand- 
ing, bowing, kneeling, bowing, and 
standing - two to four times. 

DOCS Rule 105.11 states 
“(r)eligious services, speeches or ad- 
dresses by inmates other than those 
approved by the Superintendent or 
designee are prohibited.” DOCS Direc- 
tive 4202, which is written for prison 
officials and not distributed to prison- 
ers, but is available in the prison library, 
authorizes individual prayer in living 
quarters or designated religious areas, 
forbids unauthorized congregative 
prayer outside designated religious 
areas, and states that “[d] demonstra- 
tive prayer will be allowed only to the 
extent that it is not disturbing to oth- 
ers.” 

Security implications at the prison 
raised concerns about whether indi- 
vidual, demonstrative prayer was 
permitted in the recreation yard. The 
Acting Deputy Superintendent for Se- 
curity Services at the prison issued a 
Memorandum, based upon Directive 
4202 stating that no demonstrative 
prayer, individual or group, was al- 
lowed outside of designated religious 
areas or individual cells. The Memo- 
randum was addressed to “All 
Inmates” and posted throughout the 
prison. 

The evening recreation yard pe- 
riod was from 6:00 p.m. until 9:45 p.m. 
An opportunity to return to the cells 


was allowed at 7:30 p.m., but prisoners 
could not thereafter return to the recre- 
ation yard. Chatin was on the recreation 
yard, but was waiting to make a phone 
call and stayed beyond 7:30 p.m. When 
the sunset, he went to the “workout 
court” and began to pray, performing 
three rakats, modified to be less demon- 
strative than standard rakats. There 
were no other prisoners on the work- 
out court. 

Chatin was placed in keeplock and 
charged with violating Rule 105.1 1 by 
conducting a religious service in an un- 
authorized area, found guilty at a 
disciplinary hearing, and punished. 
Chatin filed suit under 42 U.S.C. § 1983, 
alleging that his Due Process rights 
were violated when he was punished 
for engaging in silent, individual, de- 
monstrative prayer in a recreation yard. 
-The law firm of Gibson, Dunn & 
Crutcher agreed to represent Chatin. 
The district court found in Chatin’s fa- 
vor and awarded attorney’s fee, 
subjecting them to the Prison Litiga- 
tion Reform Act (PLRA) fee cap. Both 
parties appealed. 

The Second Circuit upheld that dis- 
trict court’s determination that Rule 
105.1 1 did not give fair notice that it 
prohibits individual silent prayer and 
thus violated the Due Process Clause 
of the Fifth Amendment as applied to 
the States through the Fourteenth 
Amendment. In doing so, the Second 
Circuit affirmed that a statute is void 
for vagueness unless it passes a 
two-prong test: first it must give a per- 
son of reasonable intelligence a 
reasonable opportunity to know what 
conduct is prohibited; and second it 
must contain explicit standards for 
those who apply the law. Rule 105.1 1 
was deficient in both respects. 

None of the Rules contained any 
definition of “religious services.” There 
is also no indication in the Rules that 
silent, individual prayer could be con- 
sidered “religious speech.” Therefore, 
there is no way for a prisoner to know 
that such silent, individual prayer is re- 
stricted by Rule 105.11. The 
Memorandum did not give adequate 


notice due to arbitrary enforcement and 
conflicting interpretations of Rule 
105.1 1 by prison officials prior to its 
issuance. Furthermore, Directive 4202 
states that individual demonstrative 
prayer is allowed to the extent that it 
does not disturb others. Finally, the 
Memorandum was based on Directive 
4202 and a prisoner can be disciplined 
only for violating a Rule, not a Direc- 
tive. 

The captain who wrote the Memo- 
randum admitted that he had no 
authority to create a regulation stricter 
than the Rules. Because Directive 4202 
did not interpret Rule 1 50. 1 1 , it cannot 
be read in conjunction with the Rule. 

The lack of a definition of religious 
service in Rule 105.1 1 allows individual 
guards unfettered discretion in deter- 
mining what behavior to charge. Guard 
testimony in the record showedthat 
not all guards understood Rule 105. 1 1 
to prohibit individual, silent, demon- 
strative prayer on the recreation yard. 
Prisoners could not be expected to un- 
derstand the Rules better than the 
guards. Thus, Rule 105.1 1 was uncon- 
stitutionally vague as it applies to such 
prayer. 

Chatin applied for an award of 
attorney’s and the district court ap- 
proved the award, but subjected it to 
the attorney’s fee cap contained in the 
PLRA and codified at 42 U.S.C. § 
1997e(d). Chatin appealed, claiming 
that, because the suit was filed about 
three months before enactment of the 
PLRA, the attorney fees cap should not 
apply. The Second Circuit held that, 
because the attorneys were appointed 
about three months after enactment of 
the PLRA, this case is controlled by 
the recent Supreme Court decision in 
Martin v. Hadix, 119 S.Ct. 1998 (1999) 
(PLN, Oct. 1 999), and the attorney fees 
cap applied to all the work because it 
was all performed after the enactment 
of the PLRA. Chatin wa awarded 
$60,816 in attorney fees and $12,877 in 
costs. 

The judgments of the district court 
were affirmed. See: Chatin v. Coombe, 
1 86 F.3d 82 (2nd Cir. 1 999).> 
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Federal Religious Freedom Law Passed 


O n July 27, 2000, Congress unani- 
mously enacted Senate Bill 
2869, the Religious Land Use and In- 
stitutionalized Persons Act of 2000 
(RLUIPA), which was signed into law 
by president Clinton, as a public law 
106-274. The bill passed congress in 
two weeks and tries to reverse the su- 
preme court ruling in City ofBoerne v. 
Flores, 521 U.S. 507 (1997 )[PLN, Sep. 
1997], 

In Boerne the court held that the 
Religious Freedom Restoration Act 
(RFRA), 42 U.S.C. § 2000bb, was un- 
constitutional as applied to state and 
local governments (the RFRA still ap- 
plies to the federal government). The 
court held that in enacting the RFRA 
congress exceeded its authority under 
section 5 of the 14th amendment to the 
U.S. constitution. The RLUIPA at- 
tempts to correct this. 

The RLUIPA applies to all govern- 
ment programs that receive federal 
financial assistance, which includes all 
state governments and virtually all-lo- 
cal governments. The RLUIPA 
prohibits government imposition of 
land use regulations that burden reli- 
gious exercise (the underlying issue in 
Boerne) unless the government can 
show a compelling interest and the regu- 
lation is the least restrictive means of 
furthering that interest. 

While the RFRA applied to pris- 
oners, the RLUIPA specifically states 
its application to prisoners. It states: 
“No government shall impose a sub- 
stantial burden on the religious exercise 
of a person residing in or confined to 
an institution, as defined in section 2 
of the Civil Rights of Institutionalized 
Persons Act (42 U.S.C. § 1997), even if 
the burden results from a rule of gen- 
eral applicability, unless the 
government demonstrates that imposi- 
tion of the burden on that person: 

(1) is in furtherance of a compelling 
governmental interest; and 

(2) is the least restrictive means of 
furthering that compelling governmental 
interest. 

(b) Scope of Application- This sec- 
tion applies in any case in which 

( 1) the substantial burden is imposed 
in a program or activity that receives fed- 
eral financial assistance; or 


(2) the substantial burden affects, or 
removal of that substantial burden would 
affect, commerce with foreign nations, 
among the several states, or with Indian 
tribes.” 

The RLUIPA can be privately en- 
forced. Section four, Judicial Relief “(A) 
Cause of Action- A person may assert a 
violation of this Act as a claim or defense 
in a judicial proceeding and obtain ap- 
propriate relief against a government. 
Standing to assert a claim or defense un- 
der this section shall be governed by the 
general rules of standing under Article 
III of the constitution. 

“(b) Burden of Persuasion- If a plain- 
tiff produces prima facie evidence to 
support a claim alleging a violation of the 
free exercise clause or a violation of sec- 
tion 2, the government shall bear the 
burden of persuasion on whether the law 
(including a regulation) or government 
practice that is challenged by the claim 
substantially burdens the plaintiffs ex- 
ercise of religion.” 

The law holds that RLUIPA claims liti- 
gated in state courts won’t be entitled to 
full faith and credit in federal courts unless 
the claimant had a full and fair adjudication 
of that claim in a non federal forum. 

Successful litigants are entitled to at- 
torney fees under 42 U.S.C. § 1988. Nothing 
in the RLUIPA is intended to amend or re- 
peal the Prison Litigation Reform Act. The 
U.S. government can also bring actions for 
injunctive and declaratory relief to enforce 
the Act. 

The Act states that it does not allow 
for any government to burden any religious 
belief nor does it create any basis for claims 
against religious schools or organizations 
not acting under color of law. The Act does 
not authorize the regulation of any entity 
other than a government as a condition of 
receiving funding from the federal govern- 
ment. 

“A government may avoid the pre- 
emptive force of this Act by changing 
the policy or practice that results in a sub- 
stantial burden on religious exercise by 
retaining the policy or practice and ex- 
empting the substantially burdened 
religious exercise, by providing exemp- 
tions from the policy or practice for 
applications that substantially burden 
religious exercise or by any other means 
that eliminates the substantial burden.” 


The Act is to be given a broad con- 
struction “in favor of a broad protection 
of religious exercise, to the maximum ex- 
tent permitted by the terms of this act and 
the constitution.” The Act does not re- 
peal or preempt any state or federal law 
that is equally or more protective of reli- 
gious- rights than this law. The 
establishment clause of the constitution 
is not affected. 

Congress also amended the RFRA 
to conform with the ruling in Boerne by 
eliminating language referring to the 
RFRA’s application to state and local 
governments. 

Presumably by protecting religious 
rights under the commerce clause, and 
conditioning its applicability to state and 
local governments upon the acceptance 
of federal funding, congress hopes to cure 
the infirmities that led to the RFRA’s de- 
mise. Prisoner litigants raising religious 
freedom claims should do so under both 
the RLUIPA (and the RFRA if they are 
federal prisoners) and the free exercise 
clause of the First amendment. The 
RLUIPA standard of review, and burden 
of proof, is substantially more favorable 
to prisoner litigants than the “reasonable 
relationship” test adopted by the su- 
preme court for prisoner religious claims 
in O 'Lone v. Estate ofShabazz, 107 S.Ct. 
2400(1987). 

Whether the RLUIPA will hold up 
to constitutional scrutiny remains to be 
seen. By bringing both statutory ana 
constitutional claims, litigants avoid 
the risk of being left without a claim if 
the RLUIPA is ultimately struck down, 
as happened to many RFRA litigants 
when Boerne was decided. Since the 
RLUIPA authorizes “appropriate relief 
against a government” this should in- 
clude money damages. 

Imprisoned members of minority re- 
ligions will be the main beneficiaries of 
this law. Mainstream religious groups 
were instrumental in lobbying for pas- 
sage of the RLUIPA. Its title accurately 
reflects the fact that the bulk of gov- 
ernment repression of religion in the 
United States occurs in prisons and 
jails. Given the past few years of con- 
gressional and judicial rollback of 
prisoners’ rights the enactment of the 
RLUIPA is an anomaly. The RLUIPA is 
codified at 42 U.S.C. § 2000 cc.H 
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Order These Great Books from Prison Legal News Today! 


The O ilin g of America: An Inside Look at the U.S. QTY / 
Prison Industry, by Daniel Burton Rose, Dan Pens Total 
and Paul Wright; Common Courage Press, 1998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 

Prison Legal News anthology already in its third 

printing. In eight incisive chapters this book pre- 

sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 

From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology pro- 
vides a selection of some of the best writing de- 

scribing life behind bars in America throughout the 
twentieth century. 

Law Dictionary, Peter Collin Publishing, 288 pages. 

$15.95. 

Comprehensive law dictionary defines and explains 
more than 7,000 legal terms in simple English. Cov- 

ers civil, criminal, commercial, and international law 

and prison slang. Invaluable for lawyers and pro se 
litigants. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 

368 pages. $14.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant === 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer, in prison or 

out, should read this book. It tells readers how 

to determine their legal needs, fee payments, how 

to evaluate a lawyer’s qualifications, and much 
more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $24.95. 

Latest Edition of the scholarly classic documenting 

decades of U.S. government involvement in drug 

trafficking. A must read for anyone interested in 

the “War on Drugs.” 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 

$17.95. 

A radical critique of the prison industrial com- 
plex. Includes writing by many PZWconributing __ 
writers. An excellent companion to The Celling 
of America. 


Legal Research: How to Find and Understand the QTY/ 

Law, by Stephen Elias and Susan Levinkind; Nolo Total 
Press, 392 pages. $24.95. 

Comprehensive and easy to understand guide on re- 

searching the law. Explains case law, statutes, digest 

and much more. Includes review questions, library L__ 

exercises and practice research problems. A must for 

the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, 

by Richard Boire; Ronin, 271 pages. $15.99. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 

accused of the use, sale or possession of marijuana. 

Invaluable information on legal defenses, search and 

seizures, surveillance, asset forfeiture, drug testing, 

medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $13.95. 

Extensively researched account of the modem “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 

makers and those with first hand experience at all 

levels of the “drag war.” Crucial reading for anyone 

interested in understanding how the war on drugs 

got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $12.00. 

Historic analysis of modem prison slave labors roots in 
chattel slavery. Focuses on prison plantations and self 
sustaining prisons. Analyzes the impact segregation 

had in ensuring blacks were imprisoned and their labor 

exploited. Must reading to understand prison slave la- 

bor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, by Barry 
Scheck, Peter Neufeld and Jim Dwyer; Doubleday, 

298 pages. Hardback only. $24.95. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 

Devastating critique of police and prosecutorial mis- 

conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 

Prison, by Joy James; Saint Martins Press, 352 pages. 

Hardback only. $35.00. 

Activists, lawyers and journalists expose the criminal 

justice system’s deeply repressive nature. 
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Crime and Punishment In America: Why the QTY / 
Solutions to America’s Most Stubborn Social Total 
Crisis Have Not Worked-And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 

of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison === 
myths and discusses proven, effective means of 
crime prevention. 

Acres of Skin: Human Experiments at Holmesburg 
Prison, by Allen Hornblum; Routledge Press, 297 
pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military 

experiments and of testing cosmetics, drugs and 

chemicals on prisoners. The experiments took place 

until the mid 1970’s. Compares American prisoner 

experiments to those carried out by Nazi doctors in 
concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, by 

Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 
the post civil war Southern economy. Explains 

how prison slavery was an integral part of the 

American economy in the post civil war era. Puts 

today’s prison slave labor practices into con- 

text. 


Prison Madness, by Terry Kupers; Jossey Bass, 
245 pages. Hardback only. $25.00. 

Renowned psychiatrist writes about the devastating 
mental health crisis in American prisons andjails. Cov- 
ers all aspects of mental illness, prison rape, racism, 
negative effects of long term isolation in control units 
and much more. 


The Rich Get Richer and the Poor Get Prison: Ide- QTY/ 
ology, Class and Criminal Justice, by Jeffrey Total 
Reiman; Allyn & Bacon, 226 pages. $27.25. 

The best book providing a Marxist, class based 
analysis of the criminal justice system. Factual de- 
tails on how corporate criminality and crime by the 
rich is rewarded while the poor bear the brunt of __ 
imprisonment. If you read no other book on the crimi- 
nal justice system, read this one. 

Lockdown America: Police and Prisons in the Age 

of Crisis, by Christian Parenti; Verso, 290 pages, 
Hardback. $25.00. 

Radical analysis of the ruling class war on the poor 

via the criminal justice system. Well supported by 

the facts and first hand reporting. Covers paramili- I 

tary policing and SWAT teams, urban pacification L__J 

and zero tolerance policing, the IN S/Border Patrol 

and Prisons. Best book on these issues. 

No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New 
Press, 224 pages, Hardback. $25.00. 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and class 
inequality, creating a two tiered system of justice at 
all levels. Describes how the supreme court has 
hypocritically endorsed this system and ensured it L__ 
continues. Extensive case citations and legal analy- 
sis. — 

Perpetuating Crime, Consolodating Power: The 
Race and Class Logic of Mass Incarceration, An 
Interview with Paul Wright, by Arthur Stamoulis; 
Common Courage Press, 12 pages. $6.00 print copy; 

$10.00 cassette. 

PLW s editor discusses racism, class struggle, bru- 

tality, AIDS, political prisoners and censorship as 
essential elements of the criminal justice system. 


Mail Payment and Order Form to: 

PRISON LEGAL NEWS 
PMB 148 
2400 NW 80th St. 

Seattle, WA 98 117 

VISA & MASTERCARD ACCEPTED 

Ship book order to: 

Name: DOC #: 


Phone Orders Welcome 
Subscirbe by phone: 
(206) 246-1022 


Sub Total* 
$ 


* Subtract 1 5% for orders of 1 0 or 
more books. 

* WA residents add 8.1% Tax 

Shipping & Handling 

(for any size order): + $ 3.95 


Agency/Inst: 
Address: 
City, State, Zip: 


Total Payment 

Enclosed: $ 

All orders shipped priority mail 

All books are paperback unless otherwise noted 
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FINALLY!! INMATE CALL COSTS CUT! 


AS FEATURED ONKLAS CHANNEL 8 NEWS - LAS VEGAS 

m PRIVATE LINES has pioneered a new concept to bring down the cost of 
inmate telephone calls. 

This service allows inmates (and Half-Way House/Restitution Center 
residents) to make long distance calls from any prison (or Half-Way 
™ House) in the U.S. at drastically reduced rates AS LOW AS 80 PER 
MINUTE ANYTIME/ANYWHERE! 

By using PLI’s services, inmates, their families, friends and attorneys 
can save up to 70%. 

m Law Firms, Media Groups, Legal Aid Clinics & Prison Advocacy 
“2r Organizations are signing up with PLI for lower rates. 

Enroll today in our “20-20 Plan" and get one hour FREE long distance 
every month for a whole year! 

For more information on our services or to sign up on line, go to: 
www.privatelinesinc.com, or call toll free 24 hours a day/7 days a week: 
1-866-DIAL-PLI (342-5754). 

International Service Also Available! 
Absolutely NO Processing or Application Fees! 




Private Lines Inc. 


507-B Casazza Drive 
Reno, Nevada 89502 
Office: 775-329-71 00 
Fax: 775-329-7200 
Toll Free: 1-866-342-5754 
E-Mail: 

info@privatelinesinc.com 
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U.S. Supreme Court Stifles Challenge to 
Washington Civil Commitment Law 


O n January 17, 2000, the U.S. 
Supreme Court declined to al- 
low Andre Young an opportunity to 
pursue in federal court his claim that 
Washington state’s civil commitment 
scheme is so punitive, “as applied” to 
him individually, as to violate the Ex Post 
Facto and Double Jeopardy Clauses of 
the U.S. Constitution. Justice O’Connor 
delivered the opinion of the court, joined 
by Rehnquist, Scalia, Kennedy, Souter, 
Ginsberg and Breyer. Scalia filed a con- 
curring opinion, in which Souter joined. 
Thomas filed his own concurring opin- 
ion. Stevens dissented. 
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by Dan Pens 

The majority opens its opinion with a 
declaration that "... we proceed on the 
understanding that the Washington [civil 
commitment] Act is civil in nature.” Their 
opinion concludes with: “An Act, found 
to be civil, cannot be deemed punitive ‘as 
applied’ to a single individual in violation 
of the Double Jeopardy and Ex Post Facto 
Clauses and provide cause for release.” 

To understand the ruling requires 
some historyxQne day prior to his sched- 
uled release from prison in October 1 990, 
Andre Young became the second person 
ever to be targeted with a “sex predator” 
civil commitment petition (stemming from 
the nation’s first such law, passed by the 
Washington legislature in May 1990). At 
a subsequent hearing, a jury unanimously 
concluded that Young was a sexually vio- 
lent predator, and he was committed. 

Young and another individual filed a 
Personal Restraint Petition (a state version 
of a habeas writ) arguing that the 
Washington’s statute - on its face - vio- 
lated the Double Jeopardy, Ex Post Facto, 
Due Process, and Equal Protection 
Clauses of the federal constitution. The 
Washington State Supreme Court deter- 
mined that the Act is civil (rather than 
punitive) and, in major respects, upheld 
its constitutionality. See: In re PRP of 
Young, 122 Wn.2d 1, 857 P.2d 989 (1993). 
To the extent that the court concluded that 
the Act violated due process and equal 
protection (in ways that did not apply to 
Young) those defects were subsequently 
cured by later amendments to the Act. 

In 1994, Young filed a federal habeas 
action contending that the Act is uncon- 


stitutional - on its face. He sought imme- 
diate release. The District court granted 
the writ, concluding that the Act violated 
substantive due process, that the Act was 
criminal rather than civil, and that it vio- 
lated the double jeopardy and ex post 
facto guarantees of the constitution. See: 
Young v. Weston, 898 F. Supp. 744 (WD 
Wash. 1995). 

The state appealed, and while that 
appeal was pending in the Ninth Circuit, 
the U.S. S.Ct. decided Kansas v. 
Hendricks, 52 1 U.S. 346 ( 1 997), which held 
that Kansas’ Sexually Violent Predator 
Act - on its face - met substantive due 
process requirements, was nonpunitive, 
and thus did not violate double jeopardy 
or ex post facto. The Kansas law was 
modeled on and virtually identical to 
Washington’s civil commitment law. 

The Ninth Circuit remanded Young’s 
case to the District Court for reconsid- 
eration in light of Hendricks. Young’s 
attorneys then tried to change their legal 
strategy, akin to changing horses in 
mid-stream, raising a fresh claim that the 
Act was unconstitutional “as applied” to 
Y oung due to conditions of confinement 
and the lack of constitutionally adequate 
mental health treatment. The District Court 
criticized Y oung’s attorneys for their ac- 
tions and denied the writ. 

Young appealed to the Ninth Circuit. 
Again his attorneys refashioned his origi- 
nal claim, arguing that during his seven 
years of confinement under the Act he 
had been confined under what amount to 
“punitive” conditions of confinement. The 
Ninth Circuit affirmed the District Court’s 
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S. Ct. Challenge (cont.) 

ruling that Young’s confinement did not 
violate substantive or procedural due pro- 
cess or equal protection. However, the 
Ninth Circuit reversed the District Court’s 
determination that because the Washing- 
ton Act is civil (having been so determined 
by the Washington State Supreme Court), 
Young’s double jeopardy and ex post facto 
claims must fail. See: Young v. Weston, 1 92 
F.3d870(9thCir. 1999). 

The “linchpin” ofYoung’s claims, the 
Ninth Circuit reasoned, was whether the 
Act was punitive “as applied” to Young. 
The court concluded that actual condi- 
tions of confinement could divest an 
-Otherwise facially valid statute of its civil 
label upon a showing by the clearest 
proof that the statutory scheme is puni- 
tive in effect. The court remanded the case 
to the District Court for an evidentiary 
hearing to determine whether conditions 
of confinement at the Center rendered the 
Act punitive “as applied” to Young. 

Meanwhile, another Washington 
civil commitment detainee, Richard Turay, 
had also appealed his commitment in state 
court, claiming, among other things, that 
the conditions of confinement at the Cen- 
ter rendered the Act punitive “as 
applied” to him as an individual in viola- 
tion of the Double Jeopardy Clause. The 
Washington Supreme Court rejected 
Turay’s theory, reasoning that the double 
jeopardy claim must be resolved by ask- 
ing whether the Act itself is civil. See: In 
re Detension of Turay, 139 Wn.2d 379, 
986 P.2d 790 (1999). 

The state appealed the Ninth 
Circuit’s order to remand Young for an 
evidentiary hearing. The U.S. Supreme 
Court court granted certiorari to resolve 
the conflict between the Ninth Circuit and 
the Washington Supreme Court [Se.ling 
v. Young, 120 S.Ct. 3416], After firstclari- 
fying that they would necessarily have 
to proceed “under the assumption that 
the Act is civil,” the U. S. Supreme Court 
began its analysis by noting: “In 
Hendricks we explained that the ques- 
tion of whether an Act is civil or punitive 
in nature is initially one of statutory con- 
struction.... We concluded that the 
confined individual in that case had failed 
to satisfy his burden with respect to the 
Kansas Act.” 

However, the Kansas statute had 
only just been implemented and, there- 


fore, Hendricks had been afforded little 
opportunity to offer “the clearest proof 
that the Kansas statute was punitive “in 
effect.” 

._ The majoritywent on to say that af- 
ter it decided Hendricks, it had “reaffirmed 
the principle that determining the civil or 
punitive nature of an Act must begin with 
reference to its text and legislative his- 
tory. See: Hudson v. United States, 522 
U.S. 93 (1997). 

“In Hudson, which involved a 
double jeopardy challenge to monetary 
penalties and occupational debarment, 
this Court expressly disapproved of 
evaluating the civil nature of an Act 
by reference to the effect that Act has 
on a single individual.... With this in 
mind, we turn to the Court of Appeals’ 
determination that respondent [ Young] 
could raise an ‘as applied’ challenge 
to the Act...” 

The court conceded that: “The par- 
ticular features of confinement may effect 
how a confinement scheme is evaluated 
[in the first instance] to determine 
whether it is civil rather than punitive, but 
it remains no less true that the query must 
be answered definitively. The civil nature 
of a confinement scheme cannot be al- 
tered based merely on the vagaries in the 
implementation of the authorizing statute. 
... Permitting [Young’s] as applied chal- 
lenge would invite an end run around the 
Washington Supreme Court’s decision 
that the Act is civil in circumstances where 
a direct attack on that decision is not be- 
fore this Court.” 

The majority does not foreclose the 
possibility that, by other means, the Wash- 
ington civil commitment Act might be 
shown “by the clearest proof’ to be puni- 
tive “in effect.” “State courts, in addition 
to federal courts, remain competent to ad- 
judicate and remedy challenges to civil 
commitment schemes arising under the fed- 
eral constitution. As noted above, the 
Washington Supreme Court has already 
held that the Washington Act is civil in 
nature, designed to incapacitate and to 
treat [cite omitted]. Accordingly, due pro- 
cess requires that conditions and duration 
of confinement under the Act bear some 
reasonable relation to the purpose for which 
persons are committed [cites omitted].” 

Justice Scalia, joined by Souter, 
agrees with the majority’s holding that 
a statute “found to be civil in nature, 
cannot be deemed punitive” or criminal 
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“as applied” to an individual. But he Young’s attorney, Robert Boruchowitz, University of Washington Law 

stakes a more “hands off position, con- director of the Defender Association in School professor Stewart Jay character- 
tending that conditions of confinement King County, expressed optimism after the ized the Supreme Court ruling as “narrow” 

are irrelevant to determining (in federal ruling was issued. because it focuses only on now Young’s 

court) whether an Act is civil unless state “We are hopeful that eventually a claims reached the court, rather than ad- 
courts have already authoritatively inter- court will consider the issues the Su- dress the bigger issue of what kind of 

preted the statute as specifically preme Court left unresolved and “treatment” is necessary for a program to 

permitting those conditions, “...then and recognize the true purpose and effect be constitutional, 

only then can federal courts pronounce a of this statute,” he told the Tacoma “The question as to how much the 
statute that on its face is civil to be crimi- News Tribune. “This law from the be- state has to do in these settings is left for 

nal. Such an approach protects federal ginning was designed to punish, not another day,” Jay told the Tribune^ 

courts from becoming enmeshed in the treat. At some point, a court has to 

sort of intrusive inquiry into local look at the reality of what is happening Additional source: TacomaNews Tribune 
conditions at state institutions that are to our clients.” 
best left to the State’s own judiciary.” 

whereas Scaiia stakes out a federal Attica Compensation Served Up 29-Years-Cold 

“hands off’ position, Thomas delineates 

a federal “turn a blind eye” position. His r 1 1 wo-weeks short of 29 years aft- took an additional 5 years to reach the 

contention is that conditions of confine- A- er the Attica massacre, a fed- damages phase, 

ment can never divest a facially civil eraljudge divided an $8 million settlement In 1 997, Frank “Big Black” Smith, a 

statute of its civil nature. “ Hudson , which to compensate more than 500 Attica pris- former Attica prisoner, won a $4 million jury 

requires courts to look at the face of the oners and surviving relatives for the verdict, while David Brosig, another D Yard 

statute, precludes implementation based abuse suffered when prison guards and survivor, won $75,000. But a federal appel- 

challenges at any time,” Thomas writes. state troopers retook the prison after a late court reversed those verdicts, saying 

Thus, he says, the majorities “dis- 5-day siege. the trial judge, John T. Elfvin, had mis- 

tinction between a challenge in the ‘first At more than 200 pages, the settle- handled the case. As a result, the case 
instance’ and a subsequent challenge is ment order issued by federal district court wound up with Judge Telesca. 
one without a difference.” judge MichaeTTelesca serves as a har- In January 2000, a settlement deal 

Stevens, the lone dissenter, writes: rowing encyclopedia of personal materialized: the state agreed to pay $8 

“If conditions of confinement are such anecdotes of the brutality and torture million to former Attica prisoners and 

that a detainee has been punished twice meted out by law enforcement personnel surviving family members and $4 million 

in violation of the Double Jeopardy in the aftermath of the bloody takeover, in attorneys’ fees. To divide the $8 mil- 

Clause, it is irrelevant that the scheme has The judge wrote that prisoners suffered lion, Judge Telesca asked the plaintiffs to 

been previously labeled as civil without the “brutal beatings and torture” from guards tell their stories in open court. From May 
full knowledge of the effects of the statute, and cops who treated them “like garbage, to August, almost 200 did, in what turned 

“In this case, Young has made de- On September 9, 1971, Attica prison- out to be an emotional and often 

tailed allegations concerning both the ers rebelled. One guard was killed during gut-wrenching experience, said class 
absence of treatment for his alleged men- the initial uprising. Prisoners took 42 counsel Elizabeth M. Fink, 
tal illness and the starkly punitive other hostages (four were later released) In the end, the judge approved 502 

character of the conditions of confine- and seized control of parts of the prison, claims and divided the awards into five 

ment. If proved, those allegations Then they demanded improvements in categories based on the severity of inju- 

establish not just that those detained prison conditions. ries: $6,500, $10,000, $3 1,000, and $125,000 

pursuant to the statute are treated like After five days of fruitless negotia- for surviving D Yard prisoners, and $25,000 

those imprisoned for violations of tions, Gov. Nelson Rockefeller ordered the for the relatives ofprisoners gunned down 

Washington’s criminal laws, but that, in retaking of the prison. State troopers and during the assault on the prison. More than 

many respects, they receive significantly prison guard’s lobbed tear gas and then half of the 502 awards fell into the $6,500 

worse treatment. [Footnote: Under such fired indiscriminately into the crowd of category; only 15 qualified for $125,000. 

conditions, Young has now served more 1,28 1 prisoners in D Yard. Ten hostages Smith was later awarded an additional 

time in prison following the completion and 32 prisoners were killed by the gun- $250,000 for his role as lead plaintiff in the 

of his sentence than he did on the sen- fire, 80 others suffered gunshot wounds, case. The court credited Smith with keep- 

tence itself] . After regaining control of the prison, ing the case alive for 29 years. 

“If those allegations are correct, the guards and troopers tortured the surviv- Frank Smith, speaking perhaps for 
statute in question should be character- ing prisoners, forcing them to crawl naked many ofthe surviving prisoners, said: “It’s 

ized as a criminal law for federal over broken glass, running some through not about the money. Money wouldn’t 

constitutional purposes. I therefore agree a gauntlet of. Club-wielding cops, and compensate ifit were $125 million. I want 

with the Court of Appeals’ conclusion that denying them even the most rudimentary everybody to concentrate, everybody, on 

respondent should be given the opportu- medical care. what happened at Attica and how we can 

nitytocome forward with the ‘clearestproof A class-action suit filed. On behalf prevent that.” The court’s settlement or- 
that his allegations are true.” See: Seling v. of the 1,281 prisoners languished for 1 8 der is reported at A1 Jundi v. Mancusi, 1 1 3 

Young, 121 S.Ct. 727 (2001). years before going to a liability trial, and F.Supp.2d441 (WDNY 2000).® 
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Ohio Parole Hearing Officer Acquitted 
in Bribe Case 


A fter a three-day trial, a jury ac- 
quitted an Ohio parole-hearing 
officer of charges that he sold early pa- 
role releases to prisoners. 

On Nov. 9, 2000, as Lorain Co. Com- 
mon Pleas Judge Lynett M. McGough 
read the verdict, parole hearing officer 
Harold K. Miller clapped his hands once 
above his head and said, “Oh God!” 

In the May 2000 issue of PLN we 
reported how Ohio prison officials uncov- 
ered evidence of a widespread 
paroles-for-sale scam. Two ex-cons, Lynn 
Moore, 44, and Willie Ray Patton, 5 1 , were 
indicted in September 1999 on charges of 
engaging in a pattern of corrupt activity, 
bribery and complicity to escape. The two 
were accused of contacting Ohio prison- 
ers with upcoming parole hearings with 
the promise that a payment of $5,000 - 
$ 1 0,000 would buy a parole release deci- 
sion. Parole hearing officer Harold Miller, 
63, was alleged to have granted early re- 
leases to prisoners in exchange for bribes 
paid to him by Patton, an allegation that 
he steadfastly denied. 

But six months later, in March 2000, 
Moore pleaded guilty to two counts of 
bribery and Patton pleaded guilty to con- 
spiracy, bribery, and complicity to escape. 
Both agreed to testify against Miller, who 
was arrested on March 29, 2000 and 
charged with engaging in a pattern of 
corrupt activity and 5 counts of bribery. 

At trial, Moore testified that he got 
out of prison early after calling Patton and 
asking if he knew anyone who could get 
him released. Moore said Patton got 
Miller on the line in a three-way call and 
they discussed terms. Moore said that 
Patton asked for $7,000. When he told 
him he didn’t have the money, Patton said 
to just get other “dope boys” who were 
interested in paying for a parole. Moore 
testified that after he brought nine inter- 
ested “dope boys” to Patton, he had a 
parole hearing before Miller and was 
granted release. 

Several prisoners and ex -prisoners tes- 
tified at trial that they either bought paroles 
or helped draw other prisoners into the 
pay-for-parole scheme. Patton, though, was 
the only witness who said he gave money 
to Miller. He testified that he paid Miller for 
the release of three prisoners. 


Miller, who was the sole witness for 
the defense, testified that he didn’t have 
a close relationship with Patton. He said 
that Patton’s mother introduced them in 
1993 when Miller was running for East 
Cleveland City Counsel and they may 
have spoken on the phone about 1 0 times. 

But the prosecutor introduced 
phone records into evidence that showed 
that Patton called Miller’s house 1 70 times 
and that Miller phoned Patton 140 times 
in a three-month period in 1996. 

Miller also testified that he ap- 
proached relatives of Dick Pugh who own 
a local car dealership because he was 
going to recommend that Pugh be released 
into a drug rehab program. Prosecutors 
contend that Miller was looking to arrange 
for a “good deal” on a new car before Pugh ’s 
hearing, a charge that Miller denied. 

“I wanted to know the extent of his 
drug problem,” Miller said. “It may have 
been wrong [to go to the car dealership], 
but I made the decision to stop.” 

The jury of five women and seven 
men deliberated for nine hours before re- 
turning a not guilty verdict. One juror said 
that they didn’t believe that Patton was 
telling the truth on the witnesses stand. 
The juror asked to remain anonymous be- 
cause he was afraid witness would 
retaliate against him. Another juror, who 
also asked not to be identified because 
she too feared reprisals, said that she 
believed Miller was guilty, but the pros- 
ecutor failed to prove that Miller had 
actually accepted, solicited, or at- 
tempted to solicit a bribe. 

“We wanted to convict, but once we 
looked at the evidence, we couldn’t find 
anything,” she said. 

Patton, who pleaded guilty to brib- 
ing Miller, is serving a five-year sentence 
as a part of his plea bargain. Moore was 
given an one-year sentence for his part 
in the bribery scheme. Miller walked out 
of the courtroom a free man. 

“You just don’t know what I’ve been 
through,” Miller said with tears stream- 
ing down his face as he left the 
courthouse with his wife. “I was begin- 
ning to think there is no justice. "B 

Sources: Cleveland Plain Dealer. Elyria 
Morning Journal 
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From The Editor 

by Paul Wright 

R ecently PLN has not been pub- who sent PLN moneythat was deposited understanding throughout this ordeal, 

lishing on its usual schedule. but not recorded and then we’ll try to fig- Our rebuilding efforts suffered a minor 

There have been a number of unforeseen ure out what it was for. setback when a 6.8 earthquake hit West- 

developments lately that have caused Our current plan is to publish PLN em Washington on February 28. While 

this. In October 2000, the behavior of on a three-week publishing schedule un- none of PLN’s assets were affected, the 

Fred Markham, PLN’s office manager at til we are back on our regular publishing quake disrupted everything else in terms 

the time, became increasingly erratic. He schedule. of getting things back on track, 

closed PLN’s Seattle office and moved it Fred managed to steal all of PLN’s We will keep our readers posted on 

to a home office in Monroe, a small town money except for $7,000. The only rea- developments as they unfold in future 

30 miles away. This effectively cut PLN son he didn’t steal this was because editorials. Enjoy this issue of PLN and 

off from its volunteer base. The quality PLN ’s bank account was frozen the day 

of PLN’s layout deteriorated based on the before he attempted to withdraw the 

unqualified person that Fred hired to do remaining funds. One PLN supporter 

it, Gary Taylor Rose. has generously given PLN additional 

Around February 15, 2001, Fred operating funds to keep us going while 
had PLN’s phones turned off begin- we sort things out. Fred also left un- 
ning on the 20th and by the 16th had paid bills with our printer, among others, 

disappeared. It turns out that Fred had that we have to deal with. If you can 

been embezzling money and misappro- send a donation of money, stamps (yes, 

priating funds since at least 1999. Fred stole all of PLN’s stamps too) or 

Right now we are in the process of fig- other financial support please do so. It 

uring out how much he stole and for is urgently needed. If you can make a 

how long he had been doing it. At this donation this is the time to do it. 

point, we know that Fred has stolen at PLN has taken a big hit, but it’s 

least $20,000 in PLN funds, most of it not going to sink. We ask that our read- 

in grants we had recently received. ers, advertisers and other supporters 

PLN volunteers have been able to bear with us while we get everything 

recover most of PLN’s physical assets. back on schedule. 

We are in the process of setting up a Most of the people at PLN are sur- 

new office, new bank accounts, hiring prised and disappointed by Fred’s 

and training new office staff and lay- treachery and stealing from PLN, espe- 

out person, etc. We also have to dally since it had been occurring for 

measure the havoc that Fred wreaked, some time. Stealing, in effect, from the 

which includes not filing PLN’s paper- prisoners and non-prisoners alike who 

work with the IRS. PLN supporter Don support our struggle for human rights 

Miniken is heading the recovery op- in the U.S. In rebuilding PLN’s finan- 

eration and will be PLN’s executive cial structure we are instituting 

director for the immediate future. procedures and safeguards to ensure 

The February 2001, issue of PLN was this doesn’t happen again. These mea- 

mailed using the January issues’ mailing sures include requiring two signatures 

list because the computer our mailing list on all PLN checks, bank statements 

program had been on was damaged by going to different board members, etc. 

either Fred or his associates. We have In hindsight we should have done 

switched over to a new mailing list pro- this earlier but we didn’t think it was 

gram, which we used to mail the March necessary as we thought Fred was 

issue. For a one or two week period PLN trustworthy. In any event, while we 

had no phone or e-mail service. If you can’t undo the past we can learn from 

tried to contact PLN during that period it and take steps to ensure it doesn’t 

and received no answer please contact happen again. 

us again. Fred also stole around two It is extremely heartening to see the 

weeks of PLN’s mail, which we never re- level of support PLN has received in this 

ceived. If you sent PLN anything time of major crisis. Don, Sandy, Linda, 

important that would have arrived in Se- Dan and many others have dropped other 

attle between February 10-23 then we plans to help PI A work through this bend 

probably didn’t receive it. We are cur- in the road. .PZiVA printer, bank and mail 

rently working with our bank to determine place have all been extremely helpfu 1 and 


encourage others to subscribe.^ 
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Texas and Florida Prisoners Used in 
Medical Experiments 

by Julia Lutsky 


W hen the AIDS epidemic struck 
in the mid eighties and phar- 
maceutical companies wished to test new 
and promising drugs, what better place 
than in the nation’s prison systems? 
AIDS has no known cure and test sub- 
jects in the prison population are far more 
available - and expendable - than test sub- 
jects in the general population. The rate 
of HIV infection is higher there than in 
the general population and drug compa- 
nies could and would supply complete 
expensive medical care for HIV and AIDS 
infected prisoners. 

There is an inherent contradiction, 
however, in the use of prisoners as hu- 
man guinea pigs. Mandatory Standard 
3-4373 of the American Correctional As- 
sociation (ACA) specifies that “Written 
policy and practice prohibit the use of 
[prisoners] for medical, pharmaceutical or 
cosmetic experiments” Among the few 
states that allow the testing of prisoners 
are Texas and Florida. The ACA has not 
explained how any of the experimental 
drug programs being carried out on pris- 
oners in those states can pass muster 
under the standard. Nor has either the 
Texas or the Florida DOC attempted to 
justify its programs. 

The use of prisoners in medical test- 
ing is banned in many states because 
testing conducted over the years since 
the 1930s subjected prisoners to the ex- 
ploitation of drug companies rushing to 
test new products for the commercial 
market. “Prison reformers likened some 
of the studies, which included cancer and 
hepatitis drugs, to inhumane experiments 
conducted by [Nazi] doctors during 
World War II. Some ethicists contended 
that even though the research might hold 
great promise for society, [prisoners] 
could never give truly informed consent 
because they live in a closed environment 
that can never be free of coercion.” [St. 
Petersburg Times] 

Three provisions protect participants 
in medical tests when the U.S. Office for 
Human Resource Protections (OHRP), of 
the Department of Health and Human 
Services, grants funds for such tests. The 
tests may not be impermissibly risky; they 


must provide a “reasonable probability” 
of improving the health of the partici- 
pants; and said participants must have 
given their informed consent for the test- 
ing. In the case of prisoners, precisely 
because they are prisoners, the decision 
to take part in a test must be “truly volun- 
tary and uncoerced.” Testing sponsored 
and funded by the National Institute of 
Health and pharmaceutical companies is 
supervised by the NIH office known as 
the Office for Protection from Research 
Risks. Together with funding provided by 
the pharmaceutical companies whose 
drugs are being tested, these agencies 
spend billions to develop drugs and get 
them onto the shelves of pharmacies. 

The University of Texas (UT) Medical 
Branch at Galveston, chief medical provider 
for the Texas prison system, was receiving 
OHRP funds in the summer of 2000 for tri- 
als of drugs to treat HIV and AIDS, 
hepatitis C and cancer. In July, OHRP ex- 
pressed concern that the university was 
not following requirements for the protec- 
tion of prisoners and ordered it to stop 
enrolling them in the programs. UT Medi- 
cal Branch was not alone; in August the 
University of Florida stopped enrolling pris- 
oners, also at the request of federal 
investigators. In September, UT Medical 
Branch was ordered to suspend some 300 
of its medical research projects, among 
them 26 tests involving 99 prisoners. 

According to the Austin-American 
Statesman , the letter which ordered the 
halt, written in mid September 2000, two 
weeks after federal officials had visited 
the UT Medical Branch facilities, made it 
clear that “OHRP is particularly con- 
cerned that some of the (tests) ... involved 
greater than minimal risk and did not in- 
volve research on practices which had 
the intent and reasonable probability of 
improving the health or well-being of the 
subjects” The agency also indicated that 
UT Medical Branch had failed to ensure 
that the review process included prisoner 
advocates. The medical projects in which 
prisoners were involved, however, had 
not been suspended at all; it seems UT 
Medical Branch doctors “determined it 
was in the best medical interest of the 


[prisoners] to continue programs unin- 
terrupted,” according to the Austin paper. 
Contradictory as it may appear, federal 
officials concurred. 

UT Medical Branch insisted the prob- 
lem was one of “changing and evolving” 
rules, misunderstandings with respect to 
documentation but not about the quality 
of care given participants in the medical 
tests. A week later, on 27 September, the 
problem was evidently resolved: UT 
Medical Branch was allowed to resume 
all of its research testing, albeit under in- 
creased federal oversight. Some of the 
changes implemented included the cre- 
ation of two review boards to replace the 
existing single panel. Prisoner advocates 
were to be named to both boards. UT 
Medical Branch public affairs director, 
Chris Comer, concluded, “it was not that 
we were not doing good work, it was that 
we just weren’t documenting properly 
how we were doing that good work... We 
think we have successfully addressed the 
concerns of the federal officials.” 

“...[A] spokesman for the [federal) 
agency said the lifting of the suspension 
was ‘ standard procedure: ’ ‘ it seemed that 
the “prisoner advocate” required on the 
review board had not been a prisoner at 
all but rather a university doctor who 
worked at a prison hospital. Though uni- 
versity representatives maintained this 
did not constitute a conflict of interest, 
the federal investigators disagreed. 

University officials who took part in 
the investigation could not or would not 
provide further details on the research - 
or on the amount of money involved in 
its funding. 

In December of 1997, under the su- 
pervision of the University of Miami, 64 
HIV positive and AIDS infected Florida 
state prisoners began a course of experi- 
mental treatment in a series of nine 
studies conducted at the South Unit of 
the Central Florida Reception Center near 
Orlando. Four of the trials were funded 
by the NIH; three by Glaxo Wellcome PLC, 
the producer of AZT; one by Merck & 
Co.; and one by Pharmacia & Upjohn Inc. 
Of these, six were still in progress as of 
August, 2000. A dozen drugs and drug 
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cocktails produced by nine pharmaceu- 
tical firms have been and are being 
employed in the tests. All of the trials are 
under the supervision of Dr. Margaret 
Fischl, who had previously worked on 
the development of AZT. She says she 
“remains proud of that work,” in spite of 
the fact that AZT never measured up to 
its promise and AIDS activists have 
charged that she manipulated the results 
obtained at Glaxo Wellcome to cast the 
company in a good light. 

When it was originally suggested to 
use prisoners for the trials, the Depart- 
ment of Corrections agreed only after it 
had established an oversight group. Fed- 
eral rules require the presence of a 
prisoner or prisoner advocate in such 
groups. In the role of prisoner advocate - 
and theoretically head of the group - was 
David L. Thomas, MD, director of DOC 
health services. He is an enthusiastic pro- 
ponent of the research project. When the 
University of Miami selected him, how- 
ever, critics charged conflict of interest 
since he is both a University of Miami 
graduate and an employee of the prison 
system. “Even in the most humane and 
enlightened prison, it’s utterly prepos- 
terous to claim that any individual who 
is either from a correctional facility or the 
state is an advocate. They are adversar- 
ies,” according to Ruth Macklin, a 
bioethicist at New York City’s Albert 
Einstein College of Medicine. To which 
Thomas responded, “I thought I was an 
appropriate person. I’ve got a background 
in ethics.” He denies financial impropri- 
ety, and the Department of Corrections 
defends his stand, yet Brown University 
listed him as a consultant and speaker 
for Agouron Pharmaceuticals and 
Bristol-Myers Squibb, both of which 
gave him honoraria as a result. These two 
companies made anti AIDS drugs used 
in the South Unit testing. 

When, because of requirements of 
the oversight meetings, it became diffi- 
cult to recruit members for the monitoring 
group, Thomas, a lawyer and a former 
Republican whip in the Florida House of 
Representatives, called upon his wife, 
who duly became a member. To no avail, 
however, as the Department of Correc- 
tions disbanded the group in the fall of 
2000, because its members lacked the sci- 
entific knowledge to complete the 
necessary oversight. They were unable 
to determine how prisoners were selected 


or whether staff numbers and training were 
sufficient to handle potential problems. 
Since then there has been no monitoring 
of the testing. The DOC is presently con- 
sidering a new oversight panel but seven 
of the ten members chosen so far are em- 
ployees of the prison system. It must, as 
previously stated, appoint a prisoner or a 
prisoner advocate and ideally it should 
contain no state employees at all. 

HIV positive prisoners are lured into 
volunteering for the trials by niceties such 
as air conditioning and new sneakers in 
addition to the quality medical care they 
cannot receive in prisons that do not have 
the experimental programs. Some prison- 
ers receive as many as 53 pills a day - 
divided fairly evenly into morning, after- 
noon and evening doses. Yet these same 
prisoners seem woefully uninformed 
about the possible dangers of the drug 
cocktails they are receiving. Dave 
Whiters, a convicted cocaine dealer now 
at the South Unit, whose medication sheet 
showed one of the drugs he was receiv- 
ing to be a placebo, admitted he did not 
know what that was when he was asked. 

Abacavir (Ziagen), by Glaxo 
Wellcome, which can cause a “potentially 
life threatening” hypersensitivity reaction 
according to prisoners’ consent forms, is 
one of the drugs being tested but prison- 
ers are not given explanations of its 
potential side effects. When the drug be- 
came available in late 1998, the FDA 
ordered that all patients receiving it be 
given detailed written explanations. Pris- 
oner patients often do not ask nor are they 
told about this provision in the consent 
forms they sign. The forms themselves 
are written in what some forms writing 
experts have deemed at a “ 1 5” grade level, 
that is, at a reading level expected of third 
year college students. Most daily news- 
papers, by comparison, are written at 
about a fifth grade level. 

Prisoners tend frequently to 
downplay the side effects caused by 
drugs because of the otherwise excellent 
medical care and living conditions they 
receive in return for lending their bodies 
and lives to the pharmaceuticals’ quest 
for profit. In the words of prisoner Dave 
Whiters, “If you want yourself taken care 
of, go to South Unit.” True, but there one 
must take what is proffered; second opin- 
ions on treatment options are not 
available. The side effects prisoners hesi- 
tate to report, and most likely would prefer 


to forget, include muscle pain, nausea and 
vomiting, fatigue and sleep disorders and 
tingling legs, numb feet and ingrown toe- 
nails (hence the new sneakers, supra). 

The University of Miami itself de- 
clines to release information about the 
reports it prepares when prisoners suffer 
adverse reactions to the prescribed drug 
regimen; it cites federal regulations for- 
bidding such disclosure. According to 
Associated Press and reported by Sydney 
P. Freedburg in the St. Petersburg Times, 
eight deaths have associated with 
abacavir have occurred nationwide; there 
was no way, of course, to prove abacavir 
responsible. [For a complete history of 
American prisoners as subjects of medi- 
cal experimentation see Acres of Skin: 
Human Experiments at Holmesburg 
Prison ,” 1998, by Allen Homblum, dis- 
tributed by PLN.)J/j 

Sources: Austin American Statesman, 
Austin, Texas; web site for The 
Chronicle of Higher Education: 
www. chronicle. comldaily; St Petersburg 
Times, St. Petersburg, Florida, ACA Stan- 
dards for Adult Correctional Institutions, 
Third edition. 

*************************** 

Adult Photos 

Amateur, Real 
Models 

Highest Quality 
4”x6” Photos 
Affordable Prices 
Send $1 (stamps/ 
envelopes okay) 
for Catalog and 
Ordering Information 

Write: 

RMF Enterprises 
P.O. Box 1317 
Seahurst, WA 98062 

•k'k'k'k'k'k'k'kJe'k’k'kJcJc'k'k'k'k'kie'k'k'k'k’k 


Prison Legal News 


7 


April 2001 



Mystery Surrounds Texas Prison Rape/Suicide 


A prisoner at the French 
Robertson Unit near Abilene, 
TX, hanged himself August 16, 2000, 
shortly after sexually assaulting a female 
prison employee, prison authorities say. 

A few minutes after 4:00 p.m., the fe- 
male recreational staff (whose name and 
age were not released) confronted 
Michael Wayne Roy, a 45-year-old pris- 
oner assigned to work as a gym orderly, 
about what he’d been doing in a janitor’s 
closet. A struggle ensued, said Texas 
Department of Criminal Justice (TDCJ) 
spokesman Larry Fitzgerald. 

The woman locked herself in the gym 
office, but Roy broke in, bound her wrists 
and sexually assaulted her, said 
Fitzgerald. 

“After the offender left, she locked 
herself in a bathroom and phoned the 
assistant warden’s office,” Fitzgerald told 
the Associated Press. He said guards who 
responded to the call were led to the 
janitor’s closet by a blood trail. 

“He was barricaded in there,” 
Fitzgerald said. “They used some (pep- 
per spray) gas through the door and upon 
opening the closet door they found of- 
fender Roy hanging by shoestrings.” 

The same day, though, French 
Robertson warden James Duke gave a 
different account to the Abilene 
Reporter-News. Duke said that Roy 
wrapped a cord around his neck and 
hanged himself in the same room (the gym 
office) where he’d raped the female em- 
ployee. 

Roy was pronounced dead at 4:37 
p.m., about 30 minutes after the sexual 
assault. He had been imprisoned since 
1979 on a 99-year aggravated rape sen- 
tence and five concurrent 60-year 
sentences for aggravated robbery with a 
deadly weapon. 

The Associated Press article stated 
that Roy’s request for parole had been 
denied earlier that same day. 

However, no mention was made of a 
parole denial in the account given by the 
warden to the Reporter-News. Warden 
Duke did say that Roy had “never acted 
aggressively toward prison employees 
before.” 

“He’s actually not had any problems 
while incarcerated,” Duke told the 
Reporter-News. 


A Texas prisoner tells PLNthat Roy’s 
parole denial occurred fully two months 
before. The same source says that Roy 
had a history of sexual misconduct in 
prison, at one point being investigated 
by prison authorities for raping his 
cell-partner. In another instance, says 
PLN’s tipster, Roy was removed from an 
orderly job in the prison’s administration 
area after “women all over the unit started 
getting prank phone calls” from a man 
“breathing heavy.” 

So why was Roy working alone in 
the gym with a female staff member? 
Apparently, says PLN’s source, he was 
given the job by a Major who chose to 
circumvent “normal classification pro- 
cedure.” 

There is little doubt that Roy assaulted 
a female staff member in the gym. How it 
happened, and why, remain a mystery. 


O n June 6, 2000, Joe Gamble, 29, 
a prison guard at the Oklahoma 
State Reformatory in Granite, Oklahoma, 
died from stab wounds allegedly in- 
flicted by prisoner Dorhee McKissick. 
The stabbing occurred on June 5 when 
Gamble saw another guard, William 
Callaway, being attacked by McKissick. 
Gamble intervened and McKissick 
stabbed him repeatedly in the neck. 
After eluding McKissick, Gamble was 
taken to a local hospital where he died 
after surgery to repair the arteries in 
his neck. “He never regained con- 
sciousness after the surgery,” said 
Sherri Gamble, his widow. 

Callaway, 35, was stabbed 13 times 
by McKissick and was listed in stable 
condition by a Lawton hospital. 
McKissick, 24, was serving a ten-year 
sentence for throwing bodily fluids on a 
county jail guard. 

After the stabbing McKissick re- 
treated to a dayroom. The prison’s 
emergency response team was called in 
and after four hours McKissick surren- 
dered. Two makeshift knives were 
recovered and a 12 to 14-inch piece of 
sharpened steel was tagged as the mur- 
der weapon. McKissick was transferred 


The truth may be known only to 
Michael Wayne Roy, who hanged him- 
self in the gym office with a cord — or 
was it in the janitor’s closet with a 
shoestring?® 

Sources: Abilene Reporter-News, Asso- 
ciated Press , Reader Mail 


NOTICE! 

If you were incarcerated at a Correc- 
tions Corp. Of America (CCA) facility, and 
were coerced or pressured into signing a 
liability waiver ( an agreement not to file 
a lawsuit) in exchange for a cash pay- 
ment, please contact: 

Alex Freidmann 
RO. Box 561 
Nashville, TN 37031 


to the maximum security prison in 
McAlester after the stabbing. 

In the aftermath of the stabbings, 30 
prison guards assembled on June 28, 
2000, at the state capital in Oklahoma City 
to ask governor Frank Keating to call a 
special legislative session to consider 
safety equipment and higher pay for 
prison guards. The guards were seeking 
stab proof vests, batons, pepper spray 
and higher wages, not necessarily in that 
order. 

Gary Jones, chief of the Oklahoma 
Public Employees Association, said 
Keating refused to convene a special leg- 
islative session because it would invite 
to many other possible topics. 

When a prison guard was stabbed 
to death in New Jersey, guards in that 
state threatened to walk out of the state’s 
prisons unless they were provided with 
stab resistant vests. Within a matter of 
hours governor Christine Whitman ca- 
pitulated and provided the vests at a cost 
of several million. See: PLN, Dec. 1999. 
Apparently not all guards union’s are 
equals. || 

Sources: Holdenville (OK) Daily News. 
Dallas Morning New 
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T his column is intended to pro- 
vide “habeas hints “ for prison- 
ers who are considering or handling 
habeas corpus petitions as their own at- 
torneys (“in pro per’). The focus of the 
column is habeas corpus practice under 
the AEDPA - the 1996 habeas corpus law 
that now governs habeas corpus prac- 
tice throughout the U.S. 

Apprendi: Feast or Famine? 

On June 26, 2000, in Apprendi v. New 
Jersey, 530 U.S. 466, the U.S. Supreme 
Court (USSC) held that, except for prior 
convictions, any factor that increases the 
penalty for a crime beyond the statutory 
maximum must be pleaded, submitted to 
a jury, and proved beyond a reasonable 
doubt. Shortly after Apprendi came down 
and was held applicable to drug cases as 
well as others, prosecutors warned of a 
“disaster” in which tens of thousands of 
prisoners would challenge their sen- 
tences. In practice, however, successful 
use of Apprendi has not been nearly as 
widespread as those early predictions, 
and many cases now suggest that 
Apprendi will actually affect only a few 
sentences on direct appeal, and may have 
no effect at all on habeas corpus. This 
column takes a look at both sides of the 
Apprendi debate. 

In the Apprendi case itself, Charles 
Apprendi had fired shots into the home 
of an African American family that had 
recently moved into his previously 
all-white neighborhood, and he allegedly 
told police that he had shot at the family 
“because they are black”. He then pled 
guilty in New Jersey state court to a fire- 
arm possession charge that carried a 
sentence of 5-10 years, but as part of the 
plea agreement the prosecutor reserved 
the right to argue that he qualified for a 
“hate crime” enhancement. The sentenc- 
ing court held an evidentiary hearing, at 
which New Jersey law allowed the pros- 
ecution to prove the enhancement to the 
judge alone, based on the much lower 
standard of proof by a “preponderance 
of the evidence” (greater than 50%), 
rather than proof “beyond a reasonable 
doubt” (90% or more certainty). Charles 
denied making the racist statements, but 


Habeas Hints 

by Atty. Kent Russell 

the judge, sitting without a jury and ap- 
plying the much lower standard of proof, 
found the evidence sufficient for the hate 
crime enhancement, and imposed a sen- 
tence of 12 years - 2 years more than the 
maximum term for the actual offense to 
which Apprendi had pled guilty. 

In an unusual alignment of justices, 
which even included a forceful historical 
analysis by concurring justice Clarence 
Thomas, the USSC majority threw out 
Apprendi ’s sentence, holding that it vio- 
lated Due Process and the right to a jury 
trial. The Court concluded that, except for 
prior convictions, the Constitution re- 
quires that any fact which is used to 
enhance a sentence over and above the 
maximum for the offense of conviction 
must be pleaded and proved to a jury be- 
yond a reasonable doubt. As the 
dissenting justices pointed out, this 
amounted to a radical change in sentenc- 
ing practice over the past two decades, 
as judges throughout the U.S. had been- 
sentencing defendants to longer sen- 
tences on the basis of “sentencing 
factors” which the jury never decided, but 
which the judge could determine at a sen- 
tencing hearing, based merely on a 
preponderance of the evidence. 

The range of cases potentially af- 
fected by Appendi is “huge”. For example, 
in pr z- Apprendi drug trials, the jury was 
usually told not to consider the quan- 
tity of drugs at all, but only to decide 
whether the defendant possessed or 
sold any usable amount. Then, at sen- 
tencing, the prosecution was allowed 
to prove the “quantity” to the judge 
alone, by the 50%>+ standard, after 
which the judge could impose an en- 
hanced sentence all the way up to life 
without parole. Similarly, in many juris- 
dictions, pr e-Apprendi law allowed the 
judge alone to determine by the pre- 
ponderance standard whether a 
defendant had been armed or had used 
a weapon, whether the discharge of a 
weapon had caused a death or “great 
bodily injury”, etc. These and other ex- 
amples of possible Apprendi error may 
have infected sentences across the 
country, and every criminal lawyer and 
pro-per must be now be aware of 
Apprendi 's significance. On the other 


hand, as one federal judge sarcastically 
commented: “Prisoners seem to think that 
Apprendi reopens every sentencing is- 
sue decided in the last generation. It 
doesn’t.” The judge is right. Just as much 
as prisoners need to be aware of 
Apprendi ’s potential usefulness, they also 
need to be aware of the important limita- 
tions on its scope and applicability, 
especially on habeas corpus. 

Look Before You Leap: Limits on 
the Use of Apprendi 

1 . Prior convictions used to enhance 
sentences are not affected by Apprendi. 
Apprendi makes a specific exception for 
prior convictions used to enhance sen- 
tences. 

2. Apprendi doesn’t apply if a 
given enhancement was already 
“pleaded and proved” to the jury or 
admitted following a guilty plea. 

Especially in California, this is a 
major limitation. For example, being 
“armed” or engaging in “use” of a 
weapon during an offense will increase 
the maximum sentencing exposure. 
However, most California enhancement 
statutes already required that the en- 
hancement be “pleaded and proved” to 
the jury before the enhancement could 
be imposed; where that occurred, 
there’s no Apprendi problem. Likewise, 
if a defendant pled guilty and admitted 
the challenged Apprendi element, 
there’s no Apprendi error. 

3. As written, Apprendi only ap- 
plies to a sentence imposed that is 
greater than the maximum sentence for 
the offense of conviction. 

Even if a particular sentencing en- 
hancement would violate Apprendi, 
there’s no remedy under a literal read- 
ing of Apprendi, so long as the 
sentence imposed, including the en- 
hancement, is still less than the 
maximum provided for the offense. For 
example, in federal drug prosecutions, 
the sentence for sale of narcotics will 
become more severe, depending on the 
quantity of drugs sold, but the maxi- 
mum federal drug sentence without 
quantity enhancements is still 20 years. 
Therefore, even if a quantity enhance- 
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ment violates Apprendi, so long as the 
defendant is sentenced to 20 years or less, 
there’s no Apprendi problem. 

This said, the Constitutional principles 
announced in Apprendi would certainly 
seem to apply whether or not the maximum 
sentence is imposed. F or example, if a weap- 
ons enhancement violates Apprendi, you 
can argue that the defendant has been de- 
nied Due Process and a jury trial on that 
enhancement, whether or not the judge 
happens to sentence the defendant to less 
than the maximum. Therefore, at least until 
the issue is clarified by future cases, con- 
sider challenging any Apprendi violations, 
which enhance the sentence, even if the 
total sentence imposed, is less than the 
maximum 

4. Problems when using Apprendi on 
habeas corpus. 

The USSC has made clear that cases 
on direct appeal are subject to new Con- 
stitutional rules, such as that announced 
in Apprendi. See Davis v. United States, 
417 U.S. 333 (1974). On the other hand, 
there are some major obstacles to over- 
come when trying to use Apprendi on 
habeas corpus, especially on a “succes- 
sive” habeas corpus petition. 

First, one of the basic habeas cor- 
pus principles is the rule of Teague v. 
Lane, 489 U.S. 288 (1989), which gener- 
ally provides that a petitioner is “stuck” 
with the law as it existed on direct ap- 
peal. Flowever, there is an important 
exception to this rule, namely that a ha- 
beas corpus petitioner is always able to 
take advantage of a “new” rule of Con- 
stitutional law that is so “indispensable” 
to our system of justice that it can fairly 
be seen as a “watershed” change in the 
law that cuts to the “bedrock” of our le- 
gal system. Apprendi effectively makes 
defendants “innocent” of sentences 
meted out without pleading and proof to 
a jury beyond a reasonable doubt, and it 
is fundamental to our system of justice 
that innocent people must have a rem- 
edy on habeas corpus. Thus, several 
courts, which have been presented with 
an Apprendi challenge on a first habeas 
corpus petition, have found Apprendi 
applicable as an exception to the Teague 
rule. See, e.g., Murphy v. U.S., 109 Fed. 
Supp. 2d 1059 (D. Minn. 2000). 

Raising Apprendi is even more chal- 
lenging on a second or “successive” 


habeas corpus petition, because the 
language in the AEDPA won’t even al- 
low for consideration of a successive 
petition without a finding by a circuit 
court that the petition is based on a 
new rule of Constitutional law that is 
“made retroactive by the Supreme 
Court”. Applying those words literally, 
to even be permitted to file a second or 
successive petition under the AEDPA, 
the petitioner must not only establish 
that Apprendi is a new “watershed” 
rule, but must also overcome the fact 
that the U.S. Supreme Court has not - 
at least not yet - actually said that 
Apprendi applies retroactively. Adopt- 
ing this rather simplistic reasoning, 
every circuit court which has thus far 
been asked to grant permission to file 
a successive petition based on 
Apprendi has denied it. 

Habeas Hints: Apprendi 

First, determine ifyou really have an 
Apprendi claim that survives the above 
limitations. If not, don’t bother yourself 
and the courts. If so, I suggest the fol- 
lowing: 

On Appeal: Be certain to raise and 
preserve Apprendi issues on appeal, or 
you could be permanently waiving your 
objection to a sentence that violates 
Apprendi. 

On Habeas Corpus: If you were 
convicted in state court and your ap- 
peal is over, raise the Apprendi claim 
promptly on state habeas. If you’ve 
already done that, or if you were con- 
victed in federal court, you can go 
ahead and file a federal habeas corpus 
petition based on Apprendi, even if the 
1-year AEDPA statute of limitations 
has already run. However, if you are 
relying on Apprendi to re-start the 
AEDPA statute of limitations after it 
has otherwise run, file by June 26, 2001 ! 

- One year from the date Apprendi came 
down - or the AEDPA statute of limita- 
tions will probably run on your new 
Apprendi claim. In addition: 

On a First Federal Habeas Corpus 
Petition: Bring it under the AEDPA (28 
USC § 2254 [state conviction] or 2255 
[federal conviction]), argue that you are 
“actually innocent” of the particular 
sentencing enhancement under 
Apprendi, and that Apprendi is a “wa- 
tershed” new rule of Constitutional law 


that is applicable on habeas corpus as 
an exception to the Teague rule. See, 
Darity v. U.S., 124 Fed. Supp. 2d 355 
(W.D.N.C.2000). 

On a Second or Successive Habeas 
Petition in federal court, consider A or 
B below: 

A. If you are in a federal jurisdic- 
tion which has already held that new 
rules of Constitutional law can’t be 
applied to successive petitions unless 
the USSC expressly declares them to 
be retroactive (so far that’s the 1st, 4th, 
5th, 7th and 1 1th), you could file your 
habeas under § 2241 (the “old” federal 
habeas corpus law that existed prior to 
the AEDPA). Keep in mind that § 2241 
petitions have to be filed in the district 
where you are confined, rather than the 
district in which you were sentenced. 
Argue that you are “actually innocent” 
of the sentence enhancement per 
Apprendi, and that your claim is per- 
missible under the “savings clause” of 
the AEDPA, which allows § 2241 to be 
used when a new rule of Constitutional 
law comes down after a first habeas 
corpus petition was already decided. 
See: Hernandez v. Campbell, 204 F.3d 
881 (9th Cir. 1999) and Jeffers v. Chan- 
dler, 234 F.3d 277 (5th Cir. 2000). 

B. If you were sentenced in a dis- 
trict that is not within one of the 
circuits listed in “A”, consider filing 
a federal habeas petition in the sen- 
tencing district based on the AEDPA 
(§ 2254 or 2255), and arguing that 
Apprendi is a “watershed” new Con- 
stitutional rule which came into being 
after the first petition was already 
decided, and that such “watershed” 
rules are retroactive even without an 
express statement of retroactivity by 
the USSC. (See the analogous ap- 
proach in the recent 9th Circuit 
decision in Flowers v. Walter, F.3d- 
2001 U.S. App. Lexis 1904, which re- 
lies on West v. Vaughn, 204 F.3d 53 
(3rd Cir. 2000).* 

Kent Russell specializes in criminal de- 
fense, appeals, and habeas corpus. He is 
the author of the " California Habeas 
Handbook” which explains habeas cor- 
pus and the AEDPA, and can be 
purchased ($25, incl. return postage for 
prisoners) from the Law Offices of Russell 
and Russell, 2299 Sutter Street, San 
Francisco, CA 94115. 
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Ohio ‘Entrepreneur’ Lands in Hot Water 


A n Ohio prisoner will spend an 
additional three years and three 
months in prison after pleading guilty to 
theft charges stemming from an elabo- 
rate credit card and telephone scam he 
ran from behind bars. 

Lonny Lee Bristow, 27, was already 
serving a 9-year 11 -month sentence at 
the Southern Ohio Correctional Facility 
in Lucasville, OH, for retaliation, aiding 
an escape, harassment by an inmate and 
telephone harassment, when he was con- 
victed September 5, 2000 of three counts 
of theft. 

Prison officials began investigating 
Bristow in December 1999 after he’d lost 
his telephone privileges for making 
threats and throwing something at a 
guard. Informants also told prison inves- 
tigators that Bristow had been using a 
bogus credit card to make mail-order pur- 
chase by phone. 

An internal prison investigative 
report obtained by the Columbus Dis- 
patch revealed that Bristow stole the 
identity of Praveen Arcot after read- 
ing Arcot’s name in a newspaper 
announcement of his hiring as a soft- 
ware engineer by a Columbus 
company. 

Prison investigator David See told 
the Dispatch that Bristow devised a 
way to bypass security features on the 
automated inmate telephone system. 
That allowed him to call the 
Nelsonville, Ohio police department 
and, posing as a deputy from Califor- 
nia, obtain the personal information 
needed to get a credit card in Arcot’s 
name. 

To bypass phone-system security 
controls Bristow would call the service 
lines at Atlantic Bell and Pacific Bell 
telephone companies, See said. Opera- 
tors accepted collect calls from the 
automated system, thinking that 
Bristow was having trouble placing 
calls. 

Once connected, Bristow would 
ask to be transferred to other depart- 
ments, which were unaware that he was 
a prisoner making a collect call. Even- 
tually, he’d ask a long-distance 
operator to connect him to whatever 
phone number he wanted to call and 
to bill the call to a law firm whose name 


he found in a legal directory in the call-forwarding features that prevented 
prison law library. In one six-month pe- the prison’s computer system from de- 
riod in 1999, Bristow placed 3,318 calls, tecting heavy traffic to any one number, 
See’s investigative report said. according to the Dispatch. 

Prison officials have identified Bristow used Arcot’s name to estab- 

$14,749 in bogus charges wracked up lish four other telephone lines, which he 
by Bristow. That amount includes eventually split into 23 additional num- 
$4,972 in transactions charged to bers by using the custom-ring feature. 
Arcot’s credit cards. The rest of the “He began selling the phone num- 
telephone charges were billed to Arcot, bers to other inmates for a week or two at 
telephone companies, law firms, and a time,” See told the Dispatch. “Once the 
other third parties. The total is higher, time he had sold the numbers for was up, 
but investigators were unable to iden- he would call the phone company and 
tify all the call-forwarding and have the numbers changed.” 
third-party billing charges that Bristow Bristow’s scheme is the most elabo- 

incurred, See said. rate uncovered in an Ohio prison, said 

Before he was caught, Bristow added Joe Andrews, spokesman for the state’s 
several refinements to his scheme. In one prison department. New safeguards 
instance, he obtained the address of a should prevent similar attempts to bypass 
model apartment in Phoenix, Arizona, and the system, Andrews said.B 
had his own phone installed there. A few 

days later, he added custom-ring and Source: Columbus Dispatch 

Washington DOC Settles 
Public Disclosure Suits 
by Roger Smith 

P laintiffs Roger Smith, Donald oners filed suit asking the Pierce County 
Miniken, and Karl Twilleager, Superior Court to compel disclosure of 
prisoners at the McNeil Island Correction the documents, alleging that Routson 
Center (MICC) near Steilacoom, Washing- abused the disclosure process, 
ton, settled their consolidated Public Routson contended that the pris- 
Disclosure Act claims against defendants oners never asked for a page count, 
Washington Department of Corrections, and, if they had, that she would have 
MICC, and MICC Public Disclosure Of- provided it. When confronted with cop- 
ficer, Rosemarie Routson on August 7, ies of the prisoners’ written requests 
2000. during her deposition, however, 

The controversy arose from the pris- Routson conceded that the prisoners 
oners’ requests for documents from their had requested a page count. Routson 
central files under the Washington Pub- still denied wrongdoing, citing innocent 
lie Disclosure Act, RCW 42. 17. Routson oversight as the culprit. Still, upon 
ignored the prisoners’ written requests completion of the deposition the At- 
for a page count so that they could pro- torney General handling the case 
vide completed money transfer forms to offered to settle, agreeing that Routson 
pay photocopy fees associated with their was in need of public disclosure training, 
requests. Routson refused to provide the In the end, Smith received $25 1 .8 1 in 
documents until the prisoners provided costs and $865.00 in damages; Miniken 
her with signed money transfer forms, received $894.33 in costs and $700.00 in 
which Routson would complete. Provid- damages; and Twilleager received $381 .67 
ing the signed forms for Routson would in costs and $865.00 in damages. See: 
have obligated the prisoners to pay any Smith v. Routson, et al.. Pierce County 
amount Routson recorded. Believing Superior Court Cause No. 00-2-04712-1. 
themselves entitled to compare the num- Damages included a $5.00 per day statu- 
ber of pages to be copied against the copy tory penalty for failure to comply with the 
fee before agreeing to the debt, the pris- Public Disclosure Act.® 


Prison Legal News 


11 


April 2001 



South Carolina Rapes Exposed 


S outh Carolina is reaping a crop 
of corruption and scandal from 
the desolate fields of its prison system. 
Predatory guards wield power with few 
checks on their using it to seek gratifica- 
tion through exploitation and oppression. 
Prisoners, especially women, are stripped 
of the protections of law, morality, status 
and conscience, leaving only their physi- 
cal bodies between them and the 
depredations of unchecked power. A re- 
cent sex scandal in the South Carolina 
DOC illustrates the result. 

In the summer of 2000, allegations 
of widespread sexual misconduct by staff 
in South Carolina prisons began to come 
to light. Investigation of a tabloid report 
that Susan Smith had been beaten in 
prison propelled the controversy into the 
public spotlight. Smith is notorious for 
having drowned her two infant sons by 
rolling her car into a lake in 1 999 and then 
claiming a black man had taken them in a 
carjacking. Smith later confessed to the 
murders. 

Smith told prison investigators 
that earlier that year she had four sexual 
encounters with Lieutenant Houston 
Cagle, a supervisor at South Carolina’s 
Women’s Correctional Institution 
(WCI) where she is confined. Cagle 
admitted having sex with Smith and 
another prisoner and was charged with 
the offenses in August 2000. State law 
makes intercourse (but not other sexual 
acts) with prisoners a felony punish- 
able by 10 years imprisonment. Nor is 
Smith alone. On September 1 , 2000, 
DOC spokesman John Barclay said 
that in the previous 20 months, 5 1 staff 
members had been fired for “improper 
treatment” of prisoners, which includes 
having sex. 

The allegations prompted Repub- 
lican state senator David Thomas of 
the Corrections and Penology Commit- 
tee to schedule a legislative hearing 
for September 12. Corrections Depart- 
ment director William “Doug” Catoe 
was scheduled to appear before the 
committee. Thomas, a harsh critic of 
the Department, expressed concern 
that sex between prisoners and staff 
was much more widespread than pre- 


by Bill Dunne 

viously reported, judging from the num- 
ber of individuals involved. 

In an apparent damage control effort, 
Catoe sent a letter to Governor Jim Hodges 
on September 1 1 , 2000, claiming that the 
DOC was on top of investigating the sex 
stories, disciplining the people involved 
and cracking down on the problem. Catoe 
also announced that he had invited the 
National Institute of Corrections to evalu- 
ate his Department’s policies and 
practices in light of the sex scandals and 
had taken other actions. Catoe blames 
high turnover and inexperience for the 
problems, but at least several of those 
involved were DOC employees of long 
tenure. 

Apparently unconvinced that the 
DOC could or would do so legitimately, 
Senator Thomas asked the State Law En- 
forcement Division (SLED), the body 
charged with investigating official mis- 
conduct, to conduct an investigation in 
the wake of the scandals. The governor, 
also apparently having little confidence 
in DOC in vestigative inclinations and ca- 
pabilities, announced on September 11, 
2000, that he had ordered the SLED to 
conduct all future misconduct investiga- 
tions in state prisons involving sex and 
contraband. 

SLED chief Robert Stewart an- 
nounced the investigation on September 
13, 2000. However, he characterized 
SLED’s duty as “to ferret out misconduct 
and corruption on the part of public offi- 
cials” but “not to taint or ruin the careers 
of honest public officials... not [to] con- 
duct fishing expeditions.” On September 
15, Senator Thomas asked Stewart to 
broaden his investigation. Stewart agreed, 
but limited it to specific allegations. 
Coupled with Stewart’s earlier comments 
and additional denigration of “fishing,” 
that suggested law enforcement solidar- 
ity would prevent SLED from looking very 
zealously where prisoners might have 
been afraid to make charges against vin- 
dictive captors or that might incriminate 
themselves. 

On September 14, Stewart announced 
that the state grand jury would monitor 
the sex investigation to see if there was a 
corruption case big enough for that state- 


wide body to investigate. Pete Logan, the 
grand jury’s chief investigator, said the re- 
sults would be reported to the state’s 
attorney general, Charlie Condon. However, 
the context and the fact that the grand jury 
gets its investigators from the SLED sug- 
gest executive logrolling: lots of entities’ 
investigations corroborating each other 
and the conclusion that all is well. 

The investigations confirmed only 
1 1 cases of sex between South Carolina 
prison staffers and prisoners, with seven 
others still under review, by late Septem- 
ber. Whether this stems from a 
Glintonesque legal definition of sex eon- 
sidering that only actual intercourse by 
staff with prisoners is illegal is unknown. 
Given SLED chief Stewart’s comments 
about not fishing and investigating only 
specific allegations and the climate in 
South Carolina prisons, it is certain there 
were many more cases. 

Whether it was because of or in spite 
of the investigations, the following tip of 
the prison sex scandal iceberg emerged. 
Captain Alfred Rowe of WCI was charged 
by SLED with having sex with a prisoner; 
the arrest warrant says he confessed. Lt. 
Cagle, maintenance supervisor Joe 
Hetrick and prison guard Steven Royster 
were similarly charged and fired. Dacia 
Florencio, a Ridgeland Correctional insti- 
tution guard, was fired and charged for 
having sex with a male prisoner. Two pris- 
oners on a labor crew from Goodman 
Correctional Institution were disciplined 
for impregnating two women at WCI. A 
chaplain, a food service supervisor and a 
recreation coordinator, all males, were also 
found to have engaged in sex with female 
prisoners, according to spokesman 
Barclay, who refused to name them. 

On January 23, 2001, McCoy Spears, 
60, a kitchen worker at Department of Ju- 
venile Justice was arrested and charged 
with having sex with Gail Brown, 29, a 
female prisoner who also worked in the 
kitchen. Spears was also charged with 
giving the prisoner fast food, money and 
unspecified personal items. Spears was 
fired the next day and released on bail 
pending trial. 

Additional South Carolina prison 
employees who have been arrested in- 
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elude Evans Correctional Institution guard 
Pamela Blackburn who was charged on 
October 5, 2000, with having sex with pris- 
oner Robert Johnson Jr. On October 12, 
2000, four unidentified guards at the Perry 
Correctional Institution were fired for bet- 
ting on football games. On October 24, 
2000, guard Lattice Bell was charged woth 
having sex with prisoner Thomas 
Motgomery at the Manning Correctional 
Institution. On November 17,2000, 
Turbeville Correctional Institution guard 
Terry Collins was charged with having sex 
and giving contraband to prisoner Tony 
Burney. On November 29, 2000, Larry 
Legrant, an inventory superviser at the 
Women’s Correctional was charged with 
having sex with prisoner Tabitha Rikard. 
On December 22, 2000, Kershaw Correc- 


tional Institution guard V ictor Brooks was 
charged with having sex with a minor fe- 
male prisoner and pleaded guilty to a non 
sex offense of assault and battery. 

Whether the various agencies will be 
allowed to investigate the sex scandal and 
the conditions that allowed it into invis- 
ibility so business as usual can 
continues to remain to be seen. The prison 
employees fired and charged were those 
who were caught or confessed and were 
sufficiently on the outs with the hierarchy 
to be made the sacrificial pigs, so to speak. 
The only other official to take a hit so far is 
WCI warden Mary Scott, who was moved 
to another job in the DOC in mid-September. 

PLN has reported the widespread 
sexual abuse of women prisoners by 
prison employees that is endemic in 


American prisons and jails. The prob- 
lem is not new and appears to be far 
from resolved. The ongoing pattern is 
one of abuse, sometimes followed by 
media attention, and then back to abuse 
as usual. [Editor’s Note: PLN fre- 
quently reports on successful litigation 
by prisoners raped by their captors. 
The South Carolina DOC settled one 
such lawsuit on October 16, 1999, for 
$115,000 after she was raped by prison 
guard Anthony Green. See: PLN, Aug 2000. 
Once prison officials pay out enough high 
damage verdicts reforms will be enacted to 
minimize the sexual abuse of prisoners. ]H 

Sources: APBNews.com, CNN.com, 
CourtTV Online, Associated Press, The 
State, Columbia, South Carolina 


South Carolina Frison Chief Fired as Scandal Widens 


G overnor Jim Hodges angrily 
fired South Carolina’s prisons 
chief January 1 1 , 200 1 after two guards 
were charged with allowing four 
minimum-security prisoners (2 male, 2 
female) to have sex inside the governor’s 
mansion. 

The charges deepened a prison 
scandal that began last summer when 
Susan Smith, the state’s most famous fe- 
male prisoner, told investigators that she 
had sex with two prison guards. Since 
the investigation began, a total of 13 
guards and prison employees have been 
criminally charged for illegal actions in- 
volving sex, drugs and contraband 
smuggling [See accompanying article: 
“South Carolina Rapes Exposed”]. 

The allegations involve four 
minimum-security prisoners, two men 
and two women, who handled mainte- 
nance and housekeeping chores around 
the governor’s mansion. Prisoners told 
investigators that they did not use the 
governor’s bedroom or have sex while 
his family was home. 

“I’m mad as hell, for the sanctity of 
my home has been violated,” Hodge said. 
He added that he had decided to termi- 
nate the prisoner work program at his 
residence. 

Cato, who had headed the state’s 
prison system since 1998, was the target 
of increasing criticism as his department 
took mounting hits from an 
ever-widening scandal. 


by Dan Pens 

On December 13, 2000, state prison 
guard Reggie Lewis, 2 1 , was arrested by 
State Law Enforcement Division (SLED) 
undercover agents after making a drug 
deal with him. Lewis, who worked as an 
“officer cadet” at the Allendale Correc- 
tional Institution, is charged with 
possession with intent to distribute mari- 
juana, possession with intent to distribute 
marijuana near a school and possessing 
or furnishing a prisoner with contraband. 

Lewis met with an undercover agent 
in a restaurant parking lot (near a school) 
and agreed to deliver three ounces of 
marijuana to a state prisoner after the 
agent gave him the marijuana and $300, 
SLED spokesman Hugh Munn said. 

On November 9, 2000, a SLED under- 
cover agent made a similar arrangement 
with Manning Correctional Institution 
guard Terry Townsend. The agent, pos- 
ing as a prisoner’s wife, gave Townsend 
three ounces of marijuana and $300 in a 
shopping mall parking lot (again, conve- 
niently near a school). After Townsend, 
43, accepted the weed and money and 
agreed to deliver the dope to a prisoner, 
he was arrested and charged with pos- 
session with intent to distribute marijuana, 
possession with intent to distribute mari- 
juana near a school, intentionally trying 
to give contraband to a prisoner and mis- 
conduct in office. 

The state DOC suffered additional 
embarrassment in October when The 
State (Columbia, SC newspaper) revealed 


that Gail Fricks, the department’s deputy 
director for health services, was hired in 
June 1 998 despite having only a two-year 
degree in nursing from an Illinois com- 
munity college. 

Fricks, who joined the DOC as a staff 
nurse in 1984, was selected over 137 other 
candidates who applied for the $86,571 a 
year job running a $53 million operation 
with 534 employees. Her application for 
the chief medical job said she earned a 
bachelor’s of science degree in 1983 from 
Olney Central College. 

That college does not offer bachelor’s 
degrees. But Frick said she didn’t lie on 
her application. Under “No. Years Com- 
pleted,” Fricks wrote “4.” That’s how long 
it took her to earn her two-year degree, 
she said. 

Then DOC head Doug Catoe said the 
agency’s handling of health care is im- 
proving. He said he would allow Fricks to 
remain in her position because he is 
pleased with her performance. 

Members of the State Senate Correc- 
tions and Penology Committee are not as 
pleased with health care in the state’s 
prison system. 

“If you have a medical problem at (a 
state prison), then put your seat belt on 
because you might not be treated,” said 
Sen. David Thomas, who chairs the com- 
mittee. “And if you do get treatment, it 
might be inadequate.” 

One prisoner who had just had 
open-heart surgery was placed in a cell 


Prison Legal News 


13 


April 2001 




Prison Chief Fired (con.) 

with two smokers, Thomas said. Other 
prisoners waited more than two weeks 
after breaking bones to see doctors. 

Another committee member, Sen. 
Ralph Anderson, said the DOC “ medi- 
cal system needs to be overhauled. 
“It’s the world’s worst,” he said. “It’s 
very difficult for inmates to get medi- 
cal attention.” Then, in November, The 
State revealed the explosive results of 
an exhaustive analysis it had per- 
formed on DOC employment records: 
About 8 percent (333) of the state’s 
4,262 prison guards had criminal 
records, and about 6 percent (154) of 
2,398 other prison workers (kitchen 
workers, maintenance, etc.) were hired 
despite having criminal records. 

The convictions include assault and 
battery, aggravated assault, burglary, 
drug possession, contributing to the de- 
linquency of a minor and weapons 
violations. Additionally, the newspaper 
reported, 15 percent of those guards who 
had criminal convictions when hired went 


on to commit additional crimes after they 
were hired. 

The analysis found that in the past 
10 years, the DOC hired 1,035 people 
with criminal records. The majority, 767, 
were convicted for bad checks, driving 
under the influence or other traffic 
crimes. Convictions for disorderly con- 
duct, simple assault, trespassing and 
shoplifting account for 25 1 more viola- 
tions. Two were convicted of fishing or 
hunting violations. 

The analysis uncovered 38 convic- 
tions for assault, 30 for domestic violence, 
22 for drunkenness or illegal liquor pos- 
session, 19 for weapons offenses, 17 for 
marijuana possession, 12 for contempt of 
court, and six each for contributing to the 
delinquency of a minor, larceny or resist- 
ing an officer. 

A few prison workers have been con- 
victed of vehicular homicide, accessory 
to murder, aggravated assault, kidnapping, 
prostitution and sexual assault on minors, 
among others. 

Then DOC director Catoe said the 
agency looks into whether ajob applicant 
has “paid their debt” to society. He added 


that it’s tough to find job applicants who 
want to be guards for the salaries South 
Carolina pays. The starting salary is a little 
more than $19,000. 

“In some cases, we’re kind of an em- 
ployer of last resort,” Catoe said, adding 
that more and more applicants now have 
criminal records. 

Governor Hodges, who reappointed 
Catoe to head the DOC in 1 999, had stood 
by the prisons director through the 
mounting storm of controversy surround- 
ing the agency. But reports that prisoners 
assigned to work in and around the 
governor’s mansion had sex there while 
he was not home were “the straw that 
broke the camel’s back,” Hodges said. 

“We’ve got to get confidence back 
in the Department of Corrections,” the 
governor said, “but the first and most 
important thing is to get these folks out 
of my house.” 

Hodges appointed former FBI agent 
Dodge Frederick to head the DOC.® 

Sources: The State, Spartanburg 
Herald-Journal, The Greenville News, 
Associated Press. 
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Justice Department Report Slams Nassau County Jail 


A fter a 14-month investigation, 
:he U.S. Justice Department re- 
leased a report September 1 1 , 2000, that 
is harshly critical of the Nassau County 
Correctional Center (NCCC) located on 
Long Island, New York. The 23-page re- 
port found that NCCC prisoners have long 
been terrorized by “beat up crews” and 
“goon squads” that use terror and vio- 
lence to enforce order in the cellblocks. 

Saying that life was so brutal in one 
of the jail’s housing units that it was 
known as a “terror dome,” the Justice 
Department report described an ingrained 
attitude of brutality, indifference and 
cover-up at the jail, where guards would 
reward prisoners for hurling feces and 
urine mixed with milk at particularly re- 
viled prisoners, such as those accused 
of sex crimes. 

According to the report, the jail has 
an “institutional culture [that] supports 
the use of excessive force: some correc- 
tional staff support and encourage the 
use of excessive force by joking about it, 
bragging about engaging in such con- 
duct, failing to report it and/or ridiculing 
the legitimate rights of inmates.... We 
have concluded that NCCC subjects in- 
mates to unconstitutional conditions that 
have caused them grievous harm; staff 
engage in a pattern or practice of physi- 
cal abuse of inmates, and NCCC is 
deliberately indifferent to inmates’ seri- 
ous medical needs.” 

The report was released at the same 
time as two NCCC guards were standing 
trial on third-degree assault charges for 
allegedly beating a jail detainee in Octo- 
ber 1998. 

In January 1 999 NCCC prisoner Tho- 
mas Pizzuto was beaten to death by five 
NCCC guards who were irritated because 
Pizzuto wouldn’t stop hollering for his 
methadone treatment [See: “Detainee 
Beaten to Death at Nassau County Jail,” 
PLN. July ’99; and “Nassau Jail Guards 
Convicted, Sentenced for Fatal Beating,” 
PLN. Oct. ’00], The highly publicized 
Pizzuto case is apparently what prompted 
Justice Department investigators to 
probe the Nassau jail. 

The report singled out some practices, 
such as “elevator rides.” in which six or 
seven guards take a prisoner into an el- 
evator and beat him for several minutes. 


It also states that some guards 
made a practice of using excessive force 
against detainees because of the type 
of crime the man was charged with, 
rather than to control the prisoner, or 
for self-defense, or for any other legiti- 
mate reason. Cases cited in the report 
include the following: 

• A guard told a detainee charged 
with a sex offense. “Hope you enjoy your 
stay, rapist.” and then sprayed the man 
with a fire extinguisher; 

• A man who had been arrested for 
beating his girlfriend’s 23-month-old 
daughter to death was beaten by jail 
guards while being transported to his 
housing unit; 

• A man charged with rape and other 
sex crimes was drenched with water while 
in the 72-hour admission area and repeat- 
edly beaten in other locations by jail 
guards, including the elevator, while 
guards asked him, “So, you like raping 
women?” 

The report also cited “seriously defi- 
cient medical care,” based on review by 
federal medical experts who looked at pris- 
oners’ medical records. In one instance, a 
cell gate hit a detainee, but the guard who 
evaluated him reported that there was no 
injury. The prisoner, who complained of 
pain and blurred vision and pleaded for 
medical treatment, was ignored until four 
days later when he was finally sent to the 
emergency room where an orbital fracture 
was diagnosed. He had to wait an addi- 
tional two weeks, though, before receiving 
the appropriate treatment. 


The report, signed by Loretta Lynch, 
the U.S. attorney for the Eastern District 
of NY, and Bill Lann Lee, the assistant 
U.S. attorney general for civil rights in 
Washington, D.C., offers a series of rec- 
ommendations to improve conditions. 
They include better training and a com- 
plete overhaul of medical care, 
investigations, oversight, and tracking of 
the use of force. 

Under federal law, the Justice Depart- 
ment can sue the jail and the county to 
force compliance. However, attempts will 
first be made to negotiate a solution, pos- 
sibly court supervision or a settlement 
approved by a judge. 

“We hope to achieve a mutual un- 
derstanding as to the steps that need to 
be taken to address the problems that our 
investigation disclosed,” said U.S. attor- 
ney Sanford Cohen who successfully 
prosecuted the five Nassau guards for 
fatally beating Pizzuto. 

Sheriff Ed Reilly, who assumed com- 
mand of the Nassau jail after the previous 
sheriff retired in the wake of the media 
storm surrounding Pizzuto ’s death, said 
he plans to use the Dept, of Justice re- 
port as a blueprint to turn the jail around. 

“This is an extraordinary document,” 
Reilly said. “It’s something I have been 
waiting for since February.” He added that 
he had already taken some of the steps 
recommended, such as making the jail’s 
internal affairs office report directly to 
him® 

Source: Newsday 


Wisconsin Prisoners to Farm Worms 


T he Wisconsin Department of 
Corrections gained approval of 
the state Building Commission on No- 
vember 22, 2000 to construct a $765,000 
building at the Oshkosh Correctional 
Institution to house a “vermi- 
composting” operation as part of the 
DOC prison industries program. 

Prisoners working in the building 
w i 1 1 c are and feed earthworm s t o p ro - 
duce high-quality fertilizer. Prison 
officials expect the operation to con- 
sume 21 tons of cardboard waste and 
48 tons of food scraps (from prison 
chow halls) annually. State Corrections 
Secretary Jon Litscher said the 


prison-run worm farm would sell breed- 
ing stock of worms, along with the high 
nutrient fertilizer. He said the program 
would also cut costs of hauling prison 
waste to landfills. 

State Senator Carol Roessler, who 
serves on the Building Commission, said 
the new prison industry would have sev- 
eral benefits and no down-sides that she 
can see. She said that Indiana and Min- 
nesota have already successfully 
undertaken similar projects. Roessler pro- 
claimed the prison worm farm would not 
compete with private enterprise.® 

Source: Appleton Post-Crescent 
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BE A PARALEGAL 


^egal Assistant) 


□ New, approved, graded 
curriculum 

□ Civil and Criminal Law and 
Procedures 

□ 100 Years of Legal Training 
experience 

□ Study at home in your spare 
time 


Call (800) 826-9228 
or Write for a free 
catalog: 


BLACKSTONE SCHOOL 
OF LAW 

P.O.Box 70 1449, Dept. PN 
Dallas, Texas 75370 



iJtkl 


FIREirAOUNTAIN 




"Friendly Service " 

Sine* J 973 


One Stop Shopping Makes Us 
America’s Favorite Beading and 
Findings Supply Company! 



Order your catalog now! 


Just send $5 to the address below for your 
lull-color. 412-page, comprehensive Jewelry 
Maker's Catalog. We will send it immediately 
by Priority Mail. 

28195 Redwood Hwy. , Dept. 8402 
Cave Junction, OR 97523-9304 
E-mail: questions@firemtn.com 
catalog@firemtn.com 


Help PLN Spread the Word 


P i LN always strives to reach po 
tential new subscribers. And 
you can help. Each month your PLN 
comes with a 4" x 6" white subscrip- 
tion form (it drops out onto your lap). 
Instead of throwing the subscription 
card insert into the trash - hang onto it. 

The next time you write a letter to 
a friend, family member, attorney, or ac- 
quaintance- that you think may benefit 
from reading Prison Legal News , slip 
our subscription card into the envelope 
before you seal it. Add a little note, 


something likes “Check out this maga- 
zine. I think you’ll like it.” 

The people you correspond with 
respect your opinion. That little note 
from you will have more impact than 
any amount of advertising that PLN 
could possibly muster. 

So lend us a hand. Don’t throw 
away your subscription card. Hook up 
PLN with a new subscriber, and help 
your people by turning them onto the 
first-rate news, analysis, and commen- 
tary found only in PLN . | 


PRP Proper to Challenge Some WA 
Disciplinary Orders 


T he Washington state Court of 
Appeals held that it was proper 
to utilize a personal restraint petition 
(PRP) to challenge prison disciplin- 
ary sanction ordering disciplinary 
segregation and lose of good time 
credits. 

Raymond McVay, a prisoner of 
the Washington State Penitentiary, in 
Walla Walla, was charged with pos- 
sessing a weapon when 19 pieces of 
metal were found in his desk at work. 
The disciplinary hearings officer 
found him guilty of the charge and 
sanctioned him to 10 days segrega- 
tion and loss of 90 days good time 
for 360 days. 

McVay appealed to the superin- 
tendent who reduced the sanction to 
a reprimand and limited to disciplin- 
ary segregation to time served, 
because further investigation re- 
vealed that McVay was authorized to 
possess the metal. 

McVay filed a PRP challenging 
the disciplinary order alleging that 
the disciplinary decision was not 
supported by “some evidence” and 
that he was denied the assistance of 
a staff advisor. 

The court of appeals concluded 
that McVay was under restraint for 
purposes of bringing a PRP action 
because he was found guilty of a se- 
rious infraction and was sanctioned 
to disciplinary segregation and loss 


of good time credits - even though 
those sanctions were later reversed. 

Following the Washington state 
Supreme Court decision in In re Per- 
sonal Restraint of Gronquist, 138 
Wn.2d 388, 978 P.2d 1083 (1999), 
which held that prisoners are entitled 
to minimum due process in “serious 
infraction” hearings, the court found 
that McVay was entitled to minimum 
due process protections in his hear- 
ing - even though he did not actually 
suffer a loss of good time. 

The court denied McVay’s insuffi- 
ciency of evidence argument, holding 
that since the initial investigation found 
that he did not have authorization to pos- 
sess the metal pieces - despite the fact 
that a later investigation indicated that 
he did have authorization - there was 
enough evidence to satisfy the limited due 
process afforded prisoners. 

The court also found that since 
McVay was neither illiterate nor the 
infraction so complex as to require a 
staff advisor. The court noted that 
McVay failed to demonstrate any dis- 
ability that might have impaired his 
ability to adequately defend himself. 

The court noted that the disci- 
plinary order was wrongful because 
McVay was in fact innocent of the 
charges, but affirmed, finding that it 
was unable to provide relief. See: In 
re McVay, 993 P. 2d 267 (Wash.App. 
Div.I, 1999). H 
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Wackenhut to Build Prison in South Africa 


T he Wackenhut Corrections Cor- 
poration completed an agree- 
ment with South African government to 
build and operate a 3,024-bed 
maximum-security prison in that country. 
The prison, expected to be opened in early 
2002, is the first venture in Africa for the 
Florida-based company, which operates 
for-profit gulags across the United States 
as well as in Great Britain, Australia, New 
Zealand and the Caribbean. 

The 25-year contract, which is valued 
by the South African government at about 
$245 million, including $45 million in con- 
struction costs, was signed August 12, 
2000 in Pretoria. The cost of construction 
is to be financed by a consortium of South 
African banks. The prison will be located 
in the far northern town of Louis Trichardt. 

South African prisons are desperately 
overcrowded, so in 1997, the government 
began soliciting bids to build and manage 
four private prisons. 


Wackenhut and its local partners, in- 
corporated as South African Custodial 
Services, bid for the right to build and op- 
erate three of the prisons and won two-of 
the bids, including the planned prison at 
Louis Trichardt. 

Three weeks after signing this con- 
tract, the South African government 
announced it would release 1 8,000 prison- 
ers to relieve overcrowding of a prison 
system built to house 101,006 prisoners 
but packed with more than 1 70,000. 

There are about 60,000 prisoners 
awaiting trial in South Africa. Many spend 
years behind bars awaiting trial because of 
logjams in the under funded criminal jus- 
tice system. Some 1 1 ,000 of these pre-trial 
prisoners who had been granted bail of up 
to $ 1 40 but were too poor to pay would be 
the first to he released, said Ben Skosana, 
the correctional services minister. Another 
7,000 “low risk” prisoners will have their 
parole dates moved up. 


In choosing Wackenhut to operate 
at least on of its new prisons, South Afri- 
can officials are turning to a company that 
has become a high profile target of criti- 
cism over how some of its prisons in the 
United States have been run. Texas au- 
thorities reclaimed control of a 
Wackenhut-run prison in Austin after a 
dozen former employees were indicted on 
charges of sexually assaulting and harass- 
ing prisoners. And authorities in 
Louisiana transferred the entire popula- 
tion of a juvenile prison run by 
Wackenhut after federal investigators 
contended that juveniles there were rou- 
tinely brutalized and deprived of adequate 
food and clothing. 

South African officials say the safe- 
guards they have incorporated into their 
contract with Wackenhut will ensure that their 
new private prisons are properly run 

Sources: New York Times, Associated Press 



The Prisoner's 
Guide to Survival: 


The most comprehensive and 
current legal assistance manual 
available to prisoners, 
covering post-conviction relief 
remedies and prisoners' civil 
rights complaints. 


" Can I challenge my conviction or 
sentence and win?" 

" What are my rights as a prisoner 
and how can I protect them?" 

T HE PRISONER'S GUIDE TO SURVIVAL helps answer these two most important 
questions facing every man and woman imprisoned in the United States. 

No matter what your legal or educational background, The Prisoner's Guide to 
Survival will help you learn how to research the law, study your rights, determine 
your legal options, and take the necessary steps to protect your rights or 
challenge an illegal conviction or sentence. 

Complex issues are explained in plain language so that even if you don't have 
an attorney you can make an informed decision regarding your legal choices. 

The Supreme Court decision in Apprendi v. New Jersey and its potential for 
sentence reduction for thousands of defendants is also discussed. 

The SURVIVAL GUIDE includes: 

■ Current legislation and court decisions affecting prisoners. 

■ Actual size example forms for Appeals, Habeas Corpus actions. Motions, 
Constitutional rights complaints for state & federal prisoners, and more. 

■ Over 3,000 shepardized case law decisions covering criminal conviction, 
sentencing and prisoner civil rights. 

■ A legal glossary. 

■ A resource directory. 

■ A guide to the Freedom of Information Act and Privacy Act. 


TO ORDER YOUR COPY OF 

THE PRISONER'S GUIDE to SURVIVAL: 

please call (800) 557-8868, or send 
a check or money order payable to 
PSI PUBLISHING, INC. to: 


PSI PUBLISHING, INC. 
413-B 19th Street, "168 
Lynden, WA 98264 


PRICES: 

PRISONERS $49.95 

NON-PRISONERS $64.95 

plus $5.00 shipping & handling 


Be sure to include your 
name, registration number 
(if you are a prisoner) and 
complete address. 

Allow 3-4 weeks for delivery. 
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PLN Strikes Down Oregon Bulk Mail Ban 

by Paul Wright 


T he court of appeals for the Ninth 
circuit held that the Oregon 
Department of Corrections (DOC) ban 
on third class standard non-profit mail 
(AKA bulk mail) was unconstitutional 
and violated the First amendment 
rights of publishers and prisoners alike. 
The court also held that the sender and 
recipient of third class mail are entitled 
to due process notice of censorship, 
regardless of the amount of postage 
paid. The court also held the defen- 
dants were entitled to qualified 
immunity from damages as the law on 
this issue was not clearly established. 

In 1988 the Oregon DOC banned 
the receipt of bulk mail from its pris- 
ons. Since then, any third or 
fourth-class mail received at Oregon 
prisons has been destroyed or returned 
to the post office. Oregon prisoners 
could only receive mail sent via express 
mail, priority mail, first class or periodi- 
cals rate. Everything else was 
prohibited based on the postage rate 
paid by the sender. 

PLN has been mailing its magazine 
at third class non-profit rates since 
1991. For several years PL N provided 
hand mailed subscriptions to Oregon 
prisoners at a higher rate to offset not 
only the postage difference but also 
the staff time involved in processing 
the subscriptions. The paradox for PLN 
was that the more Oregon prisoners 
who subscribed, the greater the bur- 
den on PLN’s limited resources. 

In 1 998 PLN stopped sending sub- 
scriptions by first class mail to Oregon 
prisoners. PLN retained counsel, 
Alison Hardy of the Oregon Law Cen- 
ter and Marc Blackman, an Oregon 
ACLU cooperating attorney. PLN, the 
Coalition for Prisoner Rights [see 
sidebar for details on their shameful role 
in this litigation] and Oregon prison- 
ers Mark Wilson, Michael Tucker and 
Hung Le filed suit in federal court claim- 
ing that the Oregon DOC’s ban on third 
class mail violated their right to free 
speech and due process. The plaintiffs 
sought injunctive, declaratory and 
monetary relief, [see PLN, Jan. 1999] 
The district court granted summary 


judgment to the defendants, ruling that 
the bulk mail ban did not implicate the 
First amendment. PLN and the prisoner 
plaintiffs appealed and the appeals 
court, in a unanimous opinion, reversed 
and remanded. 

The court gives a detailed exami- 
nation of the factual record in the case. 
Namely, that non-profit bulk mail ac- 
counted for a miniscule amount of the 
total mail received at Oregon prisons. 
A key piece of evidence was the fact 
that the Oregon attorney general’s of- 
fice of child support enforcement 
conducted a third class mailing to nu- 
merous Oregon prisoners, which was 
not properly addressed, but which was 
still delivered. While mail from PLN and 
other non-profits was destroyed, bulk 
mailings from the AG’s office was duly 
delivered to the addressee. The court 
concluded that prison officials’ ban on 
bulk mail was an “exaggerated re- 
sponse.” 

The court rejected the defendants’ 
claim that the bulk mail ban did not im- 
plicate free speech issues. “In this 
case, although we agree that the de- 
partment regulation mainly affects 
economic interests, it is also clear that 
the regulation implicates both 
publisher’s and prisoners’ First amend- 
ment rights. The speech at issue is core 
protected speech, not commercial 
speech or speech who’s content is ob- 
jectionable on security or other 
grounds. Nor does the receipt of such 
unobjectionable mail implicate peno- 
logical interests... Finally, paying a 
higher rate is not an alternative because 
the prisoner cannot force a publisher 
who needs to use, and is entitled to 
use, the standard rate to take additional 
costly steps to mail his individual news- 
letter.” 

Applying the balancing test of 
Turner v. Safley, 482 U.S. 78 ( 1 987), the 
court simply stated “We hold that ty- 
ing the receipt of subscription non 
profit newsletters to postal service rate 
classifications is not rationally related 
to any legitimate penological interest 
put forth by the department.” In doing 
so, the court applied an important bur- 


den shifting test first outlined in 
Walker v. Sumner, 917 F. 2d 382 (9th Cir. 
1990) and Frost v. Symington, 197 F.3d 
348 (9th Cir. 1999). Under this standard, 
when the prisoner or publisher plain- 
tiff presents sufficient evidence to 
refute a “common sense” connection 
between the challenged prison regula- 
tion and a legitimate penological 
objective, then “the state must present 
enough counter evidence to show that 
the connection is not so remote as to 
render the policy arbitrary or irrational.” 

If PLN and the prisoner plaintiffs 
had failed to meet this standard the 
only question would have been 
whether prison officials reasonably 
could have thought the policy ad- 
vanced legitimate penological interests. 
This is an important issue for any liti- 
gant challenging any prison rule, not 
just in a censorship context. Since PLN 
and the plaintiffs did meet this stan- 
dard, the burden then shifted to the 
defendants. 

The defendants argued, and failed 
miserably in doing so, that the bulk mail 
ban reduced the likelihood of contra- 
band entering the prison system; 
reduced fire hazards in cells; made cells 
easier to search and allowed mailroom 
staff to concentrate on inspecting and 
processing acceptable mail. The court 
noted that the factual and evidentiary 
record in this case debunked each of 
these excuses. 

“We do not believe that requiring 
the delivery of non profit organization 
standard mail will unduly burden the 
department. The department and its of- 
ficials ignore the fact that at issue is 
the addition of 15 to 30 pieces of mail 
to the 5,000 to 8,000 pieces of accept- 
able mail that are processed at some 
department institutions daily. Further- 
more, the fact that the department was 
able to process improperly addressed 
bulk mail sent by the Oregon attorney 
general’s office suggests that the de- 
partment exaggerates the administrative 
burden that processing subscription 
non profit mail would impose.” 

“The rational relationship factor of 
the Turner standard is a sine qua non 
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.... Because the department and its of- 
ficials have failed to show that the ban 
on standard mail is rationally related 
to a legitimate penological objective, 
we do not consider the other Turner 
factors. Rather, we are required to re- 
verse.” The court relied on Miniken v. 
Walter , 978 F.Supp. 1356 (ED WA 1997) 
to hold that personal subscriptions to 
a specific publication resembles per- 
sonal correspondence more than it 
does mass mailings. 

The court held that Oregon prison 
officials were entitled to qualified im- 
munity because publishers’ right to 
send and prisoners’ right to receive 
subscription non profit organization 
standard mail were not “sufficiently 
clear that a reasonable official would 
understand that what he [was] doing 
violated that right...” While Miniken 
had struck down a similar Washington 
policy as applied to PLN, two Oregon 
district court judges had upheld the 
policy in unpublished opinions. The 
court did not mention that an Oregon 
appeals court had also upheld the 
policy in a published opinion. 

The court held that the plaintiffs 
are entitled to due process when third 
class mail such as PLN is censored. 
“Because we decided that publisher 
and prisoners have a constitutionally 
protected right to receive subscription 
non profit organization standard mail, 
it follows that such mail must be af- 
forded the same procedural protections 
as first class and periodicals mail un- 
der department regulations...” 

The court reversed and remanded 
the case for further proceedings. The 
court also granted the plaintiffs’ re- 
quest for reasonable attorney fees and 
costs, to be fixed on remand. 

An amicus brief on behalf of the 
plaintiffs was filed by the ACLU of 
Washington (which had represented 
the plaintiff in Miniken and PLN in liti- 
gation against the Washington DOC 
on this issue), and the Independent 
Press Association (which PLN is a 
member of), the National Lawyers 
Guild, American Humanist Association 
and Americans for Religious Liberty. 
The amicus argued that the supremacy 
clause precluded states from abrogat- 
ing the right of non-profit publishers 
to use postage rates established by 
congress. While the court accepted the 


amicus brief, the court did not address 
the issue. Joseph Bringman of the Se- 
attle firm of Perkins Coie represented 
the amicus. 

PLN and the prisoner plaintiffs 
were capably represented on appeal by 
Sam Stiltner and Janet Stanton of Se- 
attle. A special thanks goes to them for 
taking the case pro bono on short no- 
tice [see details in sidebar], and 
obviously for winning it. Mickey 
Gendler, the Seattle attorney who liti- 
gated Miniken, also consulted on the 
appeal in this case. We would also like 
to thank the amicus for joining us in 
the appeal and Joe Bringman for agree- 
ing to file the brief on their behalf. A 
big thanks goes to Alison Hardy and 
Marc Blackman whose excellent trial 
court representation and development 
of the factual record made the appel- 
late victory possible. Rollin Wright, 
PLN’ s publisher, and U.S. post office 
employee George Hoyt spent many 
hours developing the evidence for our 
attorneys on the different postal rates, 
how they applied to the case and their 
impact on PLN. Our prisoner plaintiffs 
also played an important role in devel- 
oping the factual background that laid 
the groundwork for the suit. Mark Wil- 
son, a PLN contributing writer, also 
seized upon what turned out to be a 
critical piece of evidence: the Oregon 
AG’s bulk mailing to Oregon prisoners. 
We would also like to thank Mike 
Snedeker, the Portland attorney who 
helped us find counsel to litigate the 
matter. 

It is hard to overstate the impor- 
tance of this ruling. PLN’ s entire 
operation revolves around its non- 
profit mail rates. Had PLN lost this case 
it is likely that prisoncrats in other 
states would have followed suit with 
similar bans. PLN had already success- 
fully litigated bulk mail bans in 
Washington and Utah. Had the appeal 
failed in this case PLN would probably 
have had to raise its rates and switch 
to a higher postage class. 

PLN has started sending PLN to 
Oregon prisoners via third class mail 
and we hope to expand our readership 
among Oregon prisoners. We will re- 
port the entry of a permanent injunction 
and the amount of attorney fees 
awarded on remand. See: Prison Le- 
gal News v. Cook, 238 F.3d 1 145 (9th 
Cir. 200 1 )-H 
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T-SHIRTS • SWEATSHIRTS • HATS & CAPS • SOCKS 
COMPLETE LINES OF ALL RACQUET SPORTS 
TENNIS — RACQUETBALL — SQUASH 


SHOWROOM OUTLET • PHONE • MAIL • FAX • INTERNET 


9220 PULASKI HWY. • BALTIMORE, MD 21220 
MON.-FRL 9-5 • SAT. 9-3:30 • CALL 410-687-6400 
24-HR FAX 910-687-7311 
MAIL OR PHONE-VISA. MASTERCARD, 01SCOV5RWVUS. 
AUSC MONEY ORDER OR CHECK. S.M. ADO. SHIPPING CHARGE 
OUTSIDE USA SAPO'S. MD. RESIDENTS ADD 5%. FREE CATALOG. 
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Coalition for Prisoners’ Rights? 

by Paul Wright 

T he Coalition for Prisoners’ this is just how things have happened. In able to appeal at all. Or worse, if a notice 
Rights (CPR) is based in Santa light of Mara’s opposition to an appeal, of appeal was filed and PLN did not 
Fe, New Mexico and since 1981 has pub- and her reasons for it, I consulted with have counsel to litigate the matter, the 
lished a small newsletter by the same PLN s board members. My position was ruling could have been affirmed on the 
name. After PLN had recruited counsel that judge Marsh was wrong [PLN had merits. As a corporation PLN can only 
to litigate the Oregon bulk mail case, PLN already won this issue in Utah and Wash- appear in court with counsel. I had the 
v. Cook [see accompanying article] we ington]. Further, there was nothing to unenviable task of calling every lawyer 
sought additional publisher plaintiffs, preclude prisoncrats in other states from I knew who is admitted to the Ninth cir- 
The CPR had previously sent its news- enacting similar bulk mail bans and it cuit and asking them if they would 
letter to Oregon prisoners via first class might be in states where we couldn’t handle an appeal pro bono for a case we 
mail but had stopped doing so when find counsel to litigate the matter and had just lost in the district court with 
they could no longer afford it. CPR is where we wouldn’t have as good a fact plaintiffs unable to advance litigation 
normally mailed via third class, or stan- pattern as we had in the Oregon case, __ costs, and needing an answerright away, 
dard, mail. CPR agreed to be a In all likelihood, Oregon prisoners would Through a miracle, Seattle lawyers Sam 
co-plaintiff in the case. continue to litigate the bulk mail ban pro Stiltner and Janet Stanton agreed to rep- 

All went well until district court judge se and eventually it would result in a pub- resent PLN and the prisoner plaintiffs 
Malcolm Marsh dismissed the case, lished ruling which could be devastating under these conditions. 

Counsel and I had already concluded this if it was adverse. I also thought it was un- Alison and Marc informed Mara 
was likely since judge Marsh had previ- likely that, having lost four challenges to that PLN had secured counsel and the 
ously upheld the bulk mail ban in another, the policy in state and federal court, that appeal would proceed without CPR. 
unpublished, case. We were already pre- any Oregon attorney would be willing to They asked CPR to waive the conflict of 
paring an appellate strategy. I was quite take a shot at the policy again and PLN interest so they could work on the ap- 
surprised when, two weeks before the would be barred by res judicata from do- peal with Sam and Janet to maximize our 
notice of appeal was due to be filed, ing so. PIN's board voted unanimously chances of success on appeal. CPR re- 
Alison Hardy, one of our lawyers in the to appeal. I communicated this to Mara, fused to waive the conflict, 
case, told me that Mara Taub of the CPR and our reasons for pursuing the appeal Indeed, Mara went one step beyond 
was opposed to appealing the dismissal, and she was adamant about not appeal- that. She wrote and called Sam and tried 
I spoke with Mara and her position ing. PLN s board voted on the matter a to talk him out of representing PLN and 
was that appealing the decision was too second time and the outcome was the the prisoner plaintiffs and tried to get 
risky as we might lose in the Ninth circuit same. him to drop the appeal! Fortunately, 

and an adverse ruling would probably This caused a conflict of interest for Mara was quickly dismissed as a crack- 
lead to similar bans in California and other our trial attorneys, Alison Hardy and Marc pot and the appeal proceeded to its 
states. She believed that since Oregon Blackman, who consulted the Oregon Bar successful conclusion, 
prisoners had not been getting bulk mail who told them that in light of conflicting While all’s well that ends well, in 
it was okay to dump the case. She also instructions from clients (PLN wanted to that we got counsel to prosecute the 
expressed the view that prisoners had no appeal, CPR did not, our prisoner appeal, and we won the appeal, the point 

rights and even if a court ruled in our fa- co-plaintiffs had said they would abide by is that this outcome was by no means 

vor, prisoncrats would not comply with whatever decision the publishers made), assured and certainly no thanks to CPR. 
the court order. they had to withdraw as counsel. This was CPR was quick to sell out the interests 

Throughout PLN ’s 1 1 year history I especially annoying since by depriving of Oregon prisoners and of all publish- 
have handled and coordinated PLNs liti- PLN of counsel (which PZJVhad recruited ers who wish to communicate with them, 
gation, from deciding which issues to in the first place) CPR would ensure that In my view, CPR’s actions went well be- 
litigate, to recruiting counsel, to research- no appeal took place. If PLN did not have yond a mere difference of opinion and 

ing the relevant law, to settlement and trial counsel by the time the notice of appeal crossed the line into outright 

strategy. In the division of labor at PLN had to be filed we ran the risk of not being sabotage.®} 

Send Us Your News 

J~)rison Legal News can’t re- copies of state legislation, or any- us your news. Our office staff lacks 

1 port something if we don’t thing else that might be of interest the time to mail a “Thank You” note 

know about it. Send PLN your to our readers. to each person who sends news our 

prison-related: Newspaper clippings Most newspapers cover prison way. But you can be sure that we ap- 
(include the name and date of the news as a “local” story. If you want preciate every bit of source material 

publication), unpublished court rul- PLN to report more news from your that readers send. Thank you. We 

ings, DOC memos, academic studies, state, clip your local papers and send couldn’t do it without your help.® 
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No Qualified Immunity for Illinois 
Visitor Strip Searches 


T he court of appeals for the Sev- 
enth circuit held that Illinois 
prison officials were not entitled to quali- 
fied immunity from money damages for 
strip-searching prison visitors in the ab- 
sence of any individualized suspicion 
that they were carrying contraband. 

Between 1995 and 1997 people visit- 
ing death row prisoners in Illinois were 
required to submit to random strip 
searches in the absence of any suspi- 
cion that they were actually carrying any 
contraband. Two visitors, the father and 
wife of different death row prisoners, filed 
suit claiming the suspicion-less strip 
searches violated the Fourth amendment. 
The plaintiffs sought money damages 
and injunctive relief. The district court 
issued a preliminary injunction enjoining 
further strip searches. 

The defendants filed a motion to dis- 
miss the suit, claiming they were entitled 
to qualified immunity from money dam- 
ages because, they argued, the law on 
the right of prison visitors to be free from 
suspicion-less strip searches was not 
clearly established in 1995-97. The dis- 
trict court denied the motion, holding the 
law was clearly established on this is- 
sue. The defendants appealed and the 
court of appeals affirmed the denial of 
qualified immunity and remanded the 
case for further proceedings. 

The appeals court noted that while 
the supreme court and the Seventh cir- 
cuit have not ruled on the issue of prison 
visitor strip searches, numerous other 
federal circuit courts have. The court 
squarely rejected the defendants’ argu- 
ment that for a right to be “clearly 
established” in the Seventh circuit there 
must be a ruling on the issue from the 
supreme court or the Seventh circuit. 

“...the absence of a decision by the 
supreme court or this court cannot be 
conclusive on the issue of whether a right 
is clearly established in this circuit. There 
might be no decision in either court sim- 
ply because the existence of the right was 
so clear, as a matter of the wording of a 
constitutional or statutory provision or 
decisions in other circuits or in the state 
courts, that no one thought it worthwhile 
to litigate the issue. To rule that until the 
Supreme Court has spoken, no right of 


litigates in this circuit can be deemed es- 
tablished before we have decided the 
issue would discourage any one from 
being the first to bring a damage suit in 
this court; he would be certain to be un- 
able to obtain any damages.” 

The court cites a long list of circuit 
court rulings going back to 1985, which 
have unanimously held that prison offi- 
cials must have reasonably, individualize 
suspicion that a prison visitor is carrying 
contraband before they can be strip 
searched. Likewise, all circuit courts to 
consider the issue have held that a 
visitor’s purported “consent” to the strip 
search does not render the search legal 
for Forth amendment purposes. 

“Whatever may be the case with pris- 
oners on death row, a general conditioning 


of prisoner visitation on subjection to a 
strip search is manifestly unreasonably.” 
The court noted that state prison regula- 
tions required reasonably suspicion that a 
visitor was carrying contraband before 
they could be strip searched, See: 
20IL.ADM.Code § 501.220(a)(3), in that 
prisoners were strip searched before and 
after all visits. The court held the policy of 
conditioning visits to death row prisoner 
on the visitor being strip-searched violates 
the Forth amendment and clearly estab- 
lished law. Therefore, the defendants were 
not entitled to qualified immunity from 
money damages. It appears that the defen- 
dants did not appeal the district court 
granting of the primarily injunction against 
the strip searches. See: Burgess v. Lowery, 


201 F.3d 942 (7th Cir. 2000)* 

Frozen Toes State a Claim 
for Deliberate Indifference 


A U.S. District Court in Minnesota 
landed down a mixed ruling on 
defendants’ motion for summary judgment 
on a federal prisoner’s claim of deliberate 
indifference to his serious medical needs. 

On January 25,1 996, after walking for 
23 hours in freezing temperatures, Duane 
Thornton surrendered to U.S. Marshals 
at Anoka, MN, on federal bank robbery 
charges. Although Thornton complained 
that his feet were numb and asked for 
medical attention, the Marshals ignored 
his requests. 

A few hours later, Thornton was 
transferred to Anoka County Jail. Deten- 
tion Officer Sandra Strom wrote “Frozen 
feet/cannot feel 7 of 10 toes” on the in- 
take form, left the form for next-day 
processing, and did not notify medical 
personnel of Thornton’s condition. 

Later, a deputy observed Thornton’s 
purple and swollen feet ana contacted 
Strom who summoned nurse Marilyn Noll . 
Noll diagnosed Thornton’s feet as frost- 
bitten with vascular damage. She 
telephoned a physician who recommended 
two medications: an antibiotic and a blood 
thinner. 

Even with medication, Thornton’s 
condition worsened. He complained of 
inadequate medical care: he had to soak, 


debride, and bandage his feet: inject his 
FV medications: and walk on damaged feet 
to obtain medications and meals. 

On February 1 1th after being trans- 
ferred to a hospital, nine of Thornton’s 
toes were amputated. Thornton pre- 
sented expert testimony that the 
amputations would not have been nec- 
essary had he received emergency 
medical treatment when he was admitted 
tojail. 

After Thornton filed his 42 U.S.C. 
§ 1 983 action, Anoka County defendants 
sought summary judgment. The court 
found that Thornton’s claims against Strom 
and Anoka County should proceed to trial. 
Strom’s failure to notify the nurse about 
Thornton’s condition suggests that Anoka 
County officials have a practice of re- 
sponding to prisoners’ requests for medical 
attention by assuming that no immediate 
medical attention is necessary. 

The court dismissed Thornton’s 
claims against nurse Noll because he 
failed to demonstrate that his need for 
emergency care, as opposed to the treat- 
ment that Noll administered to him, was 
so objectively obvious that her actions 
could be deemed deliberately indifferent. 
Thornton v U.S. Department of Justice, 
93 F Supp 2d 1057 (D MN 2000).* 
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CellPals! 



www.cdlpals.com 

CellPals! Specializes in web 
development for your pen pal, 
and individual needs, by offering 
services such as personal 
homepages, photo placement on 
your site, and a photo gallery. 
CellPals members may also have 
poetry, and artwork; placed on 
their homepage along w ith any 
email addresses, and links that 
one may w ish to put on his/her 
web site. In addition to these 
services we also offer a 
"Lifeline" and a "Powerbatl" for 
those who are still, after placing 
an ad, having difficulty locating a 
new Cel! Pat. 

CellPals! does not have yearly, 
or monthly, renewal fees. There 
is a one time $6.99 start up 
charge and that's it! So what are 
you waiting for? Sign up today! 
Prices include: 
Application fee (one time): 
$6.99, or 23 stamps 
Picturc/Artwork: 

$2.99, or 10 stamps 
Copy of Site: 

$2.99. or 10 stamps 
Photo Gallery: 

$ 2.99, or 1 0 stamps 
Counter: 

$ 3.99, or 13 stamps 
Update to Site. 

$ 2.99, or 10 stamps 
Additional States: 

$1.00. or 4 stamps 
A -lake payments out to: CellPals 

To learn more, request an 
application packet w / SASH 
today! You need not submit an 
application form to enroll - 
proper payment and plain paper 
is accepted. 

CellPals! 

P.O. Box 1594, Montgomery, 
IX 77356 

We make web space affordable 
for those who need it most! 


New Jersey Guard Unions Charged With 
Telemarketing Fraud 


T he New Jersey Attorney 
General’s Office charged four 
“corrections-officer” unions and a 
for-profit fundraising company with di- 
verting nearly $2 million from police 
charities over a three-year period. 

In a 12-count complaint filed in 
Monmouth County Superior Court in 
November 2000, the state charged Com- 
munity Affairs Inc. with having its 
telemarketers pose as local or state po- 
lice and telling thousands of prospective 
donors they were raising money to pur- 
chase bulletproof vest, to help “widows 
and orphans” of slain peace officers and 
to provide scholarships. 

The telemarketers were actually rep- 
resenting prison guard unions, and less 
than 2 percent of the donations, about 
$35,000, went toward legitimate charity, 
the state charged. 

About 80 percent of the money 
raised, about $1.6 million, was paid to the 


telemarketing company as fees. Most of 
the remaining money, about $365,000, 
went directly into union coffers, the state 
alleged. 

Charged were Burlington County 
Corrections Officers PBA Local 249, 
Somerset County Corrections Officers 
PBA Local 177, Union County Correc- 
tions Officers FOP Lodge 123, and the 
New Jersey Superior Officers Law En- 
forcement Association. The latter is a 
statewide group consisting mainly of 
New Jersey state prison guards hold- 
ing the rank of lieutenant or higher; the 
other three union represent county jail 
guards. 

The unions were charged be- 
cause they allegedly knew the 
telemarketing company employed il- 
legal fundraising practices and aid 
nothing to stop them.® 

Source: Corrections Digest 


The Funhouse Mirror, By Robert Ellis Gordon and 
Inmates of the Washington Corrections System; 
WSU Press (2000), $14.95 

Review by Allen N. Huxley 


R obert Ellis Gordon is an educa- 
tor and fiction writer who con- 
ducted creative writing workshops in 
various Washington prisons during the 
late 80s and early 90s. By his own admis- 
sion, Gordon is “addicted to prisons.” He 
craves the unique rush the prison envi- 
ronment offers, an experience he 
describes as “peering into the funhouse 
mirror of the American soul.” 

In this slim volume Gordon has as- 
sembled a rather haphazard collection of 
his prisoner-students’ creative writing 
essays, along with a few tales of his own, 
flavored with a dash of his polemic, me- 
andering personal observations on prison 
reform. 

Gordon is enthralled by the lurid 
tales that prisoners and staff tell him — 
the bloodier and more perverse the bet- 
ter. But he makes no distinction 
between truth, satire, and outright 
whoppers meant to shock or entertain. 
In the book’s preface, Gordon claims, “all 


of the events recounted in The Funhouse 
Mirror did, indeed, take place.” And af- 
ter reading the book, there’s no denying 
that the reality is all there, staring the 
reader in the face. Yet it is nearly impos- 
sible to separate the true picture from what 
is twisted, exaggerated, or distorted be- 
yond recognition. 

The Funhouse Mirror might be taken 
as an insightful memoir of a prison 
teacher, a “best of’ collection of prisoner 
writing, or an argument for providing art 
and education to prisoners. As it is, 
though, the book ends up being none of 
these things, but rather a sordid glimpse 
into the scrapbook of a self-professed 
prison junkie. 

This entertaining book is, indeed, 
much like a short walk through a carnival 
funhouse. We emerge having seen a few 
grotesque images and an oddball sur- 
prise or two. The experience is mildly 
amusing, though hardly memorable or 
enlightening.® 
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California Legislative Committee 
Hearing Meets Behind Prison Walls 
To Hear Testimony From 
Female Prisoners 


I t was anything but an ordinary 
California legislative hearing. On 
Wednesday, October 1 1 ,2000, behind the 
barbed-wire grounds and multiple secu- 
rity checkpoints of Chowchilla’s Valley 
State Prison for Women (VSPW), the bulk 
of a near-seven-hour, non-stop hearing 
held by the Joint Legislative Committee 
on Prison Construction and Operations 
was focused on the health and medical 
issues of female prisoners who had come 
to testify on their own behalf. 

In a recreational room inside VSPW, 
prison-blues-attired female prisoners fded 
in shortly after the hearing started at 
noon. Some 100-prison activists, family 
members, lawyers andjoumalists, in ad- 
dition to numerous California Department 
of Corrections (CDC) officials, were on 
hand to observe the hearing. 

According to Senate Majority 
Leader Richard D. Polanco (D-Los An- 
geles), it was the first time in over a decade 
that a California legislative committee was 
conducting a public hearing in a state 
prison facility. 

After opening testimony from Ellen 
Barry, founder of the San Francisco based 
Legal Services for Prisoners with Chil- 
dren, over a dozen current prisoners of 
VSPW and the adjacent Central Califor- 
nia Facility for Women (CCWF), in 
addition to several former prisoners, of- 
fered their stories to three members of 
the legislative committee in attendance. 

The first to do so was 46-year-old 
Pat Shelton, a frail, pale and emaciated 
woman accompanied to the hearing by 
her 21 -year-old son, Jason. Incarcerated 
in October 1998 for an eight-month sen- 
tence for a parole violation, Shelton 
discovered a lump in her breast the fol- 
lowing month and asked to see a prison 
doctor. Although she did not know it at 
the time, she had developed breast cancer. 

But Shelton says she was not seen 
by a doctor until March of 1999. By that 
point, the cancer had spread to her lymph 
nodes. A mastectomy was performed, but 


by Silja J.A. Talvi 

the delay had taken its toll. Shelton, who 
says she has anywhere from a few months 
to a few years left to live out her years, is 
now struggling with terminal bone can- 
cer. 

Prisoner after prisoner spent the next 
several hours telling stories of delays in 
the treatment of serious illnesses, 
botched surgeries and follow-up care re- 
sulting in severe infections, worsened 
medical conditions and chronic pain. The 
required prison paperwork which each 
prisoner must fill out in order to get a 
medical appointment, charged each of the 
women, is often ignored. 

The women also described their own 
battles with HIV, hepatitis C, cancer and 
other life-threatening diseases, pleading 
with the committee members and CDC 
officials to think of them and their fellow 
prisoners as human beings. 

Many prison guards, they added, do 
treat them well. “There are staff that will 
go beyond the call of duty to help us,” 
said Charisse Shumate, the lead plaintiff 
in a major class action suit, Shumate v. 
Wilson, against CCWF and Chino’s Cali- 
fornia Institute for Women in 1995. 

Two women also described the 
deaths of two women in prison from com- 
plications resulting from hepatitis C and 
HIV. Prison medical staff, they said, did 
not hospitalize the women in time or pay 
attention to their obvious symptoms, in- 
cluding the yellowed eyes and severely 
distended belly of one woman who was 
dying before their very eyes, stuffing 
pieces of tissue paper and tampons in her 
nose to try to stop profuse bleeding. 
Another prisoner described a prison cli- 
mate of sexual harassment and abuse on 
the part of some male guards. “They prey 
on us,” said the woman, who said she 
was sexually abused by a guard in 1990. 

Committee members appeared rattled 
by the testimony. By the time that repre- 
sentatives of the CDC were able to testify, 
Sen. Polanco and other committee mem- 
bers were demanding answers to the 


allegations raised by the women. They 
had hoped that medical supervisors re- 
sponsible for health care in the two 
prisons could respond to some of the im- 
plications of negligence and indifference. 

But CCWF and VSPW prison medi- 
cal staff declined to testify at the hearing. 
Instead, Dr. Susann J. Steinberg, Deputy 
Director of the CDC’s Health Care Ser- 
vices Division, CDC consultant Dr. 
Ronald Shansky, and Dr. Augustine 
Mekkam, a previous health care manager 
at CCWF, spoke on behalf of the prison 
system. 

“Some of these things you’re hearing 
are not accurate,” said Dr. Steinberg, who 
said that she was in the awkward position 
of caring about the women who testified 
and knowing that their testimony about 
medical issues was not completely correct. 

The answers of the CDC representa- 
tives did not appear to appease members 
of the legislative committee. “From what 
I’ve heard, cats and dogs are treated bet- 
ter than some of these people,” said 
Assemblyman Carl Washington 
(D-Compton). 

But by the end of the hearing, both 
the committee and CDC representatives 
had agreed to work together to address 
many of the issues raised by the prison- 
ers and a handful of prison experts, 
including the creation of an independent 
panel of doctors to review some of the 
more outrageous sounding medical cases 
discussed during the hearing. 

With a combined population of 
slightly over 7,000 prisoners, VSPW and 
CCWF constitute the largest women’s 
prison complex in the world. Having 
doubled in the last decade, the number of 
women in prisons is increasing at a much 
greater rate than male prisoners, a trend 
that has been linked to the implementa- 
tion of mandatory minimum and three 
strikes legislation and determinate 
sentencing. There are now roughly 
12,000 women imprisoned in the Cali- 
fornia state prison system. 
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Incarcerated and 
living with HIV? 

We want to help. 


1 


Correct H ELP 

The Corrections H IV 
Education and Law Project 

Correct HELP s mission is to 
improve th e treatm ent of inma tes 
Irving with HIV. W e have worked 
with inmates and institution s to 
successfully tm prove conditio ns I or 
inmates with HIV. both medically 
and sock) I y, Ihiough education and 
legal advocacy. 

If you have difficulty receiving 
medical Irealmenl, or aie being 
treated diftorontly because you are 
HIV positive, write to us W e may 
he able to h elp. 

Correc/HELP 
1223 Wilshire Blvd., #905 
Santa Monica, CA 90403 
A non-profit project of theTides Center 


Womens Testimony(cont.) 

Both CCWF and VSPW have 
been criticized by such international 
human rights groups including Hu- 
man Rights Watch and Amnesty 
International, which have pointed to 
what they consider problems of sub- 
standard medical care and sexual 
abuse. Shumate v. Wilson accused 
prison administrators and medical 
staff at CCWF and CIW with cruel 
and unusual punishment and “delib- 
erate indifference” to the health 
needs of inmates. In 1997, the state 
of California agreed to institute 
prison-wide changes and submit to 
court-ordered monitoring, without 
admitting wrongdoing. In August 
2000, the suit was dismissed with the 
agreement of all parties involved. 

Sen. Polanco, who chairs the 
Joint Committee on Prison Construc- 
tion and Operations, made several 
remarks intended to allay the anxiety 
of the women who had agreed to 
come forth to tell their stories. Their 


fears of retaliation by CDC guards, 
said Sen. Polanco, were well 
founded. 

Sen. Polanco emphasized that 
any indication of retaliation against 
the women for their testimony would 
be dealt with promptly and seriously. 
Terhune responded that he would 
similarly take any such reports seri- 
ously, and expressed his hope that 
the hearing would “bring out the truth.” 

Senator Cathie Wright (R-Simi 
Valley) promptly turned to CDC Di- 
rector C.A. Terhune, who was seated 
behind one row of prisoners. “I hope 
this is true,” she said, in reference to 
his willingness to crack down on any 
reports of retaliation. 

“You have my promise,” replied 
Terhune. | 

A version of this news report first ap- 
peared in the San Francisco 
Examiner. 


THOMAS E. SMOLKA ATTORNEY-AT-LAW 3126 W. CARY 
STREET, SUITE 122 RICHMOND 
VIRGINIA 23221-3504 


TELEPHONE (804) 644-4468 


E-MAIL tesmolka@worldnet.att.net 


TELEFAX (804) 644-4463 


Thomas E. Smolka wishes to announce that he is available to serve as counsel on clemency and parole proceedings. 
Currently, Mr. Smolka represents individuals seeking such post-conviction relief in the states of: Arizona, California, 
Connecticut, Delaware, Florida, Missouri, Pennsylvania, Texas, Virginia and Wisconsin. A frequent lecturer, Tom Smolka 
recently delivered a speech on Post-Conviction Relief Practice to the members of the San Luis Obispo County Bar 
Association in San Luis Obispo, California. 

Mr. Smolka requests individuals who are skeptical of their chances for post-conviction relief to consider the following 
case. After serving 21 years of imprisonment, an inmate contacted Tom Smolka in 1998 to represent him in seeking 
parole. Now, three years later, this inmate is scheduled for release from custody (Tentative Release Date: December 3, 
2001). I should point out, that not every person who applies for parole is guaranteed a similar result. Listed below is a 
composite of this inmate’s more serious criminal convictions and sentences that Tom Smolka needed to deal with, namely: 


Kidnapping - Life Sentence 
Second Degree Murder - 99-year sentence 
Sexual Battery - 30-year sentence 
Robbery - 30-year sentence 


In closing, Mr. Smolka welcomes individuals wishing to retain his service on clemency and parole matters to contact him. 
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$40,000 Awarded in Tennessee 
Jail Failure to Protect Suit 


A U.S. District Court in Tennes- 
ee ordered Shelby County to 
pay $40,000 to Jacob Miller for injuries 
suffered in an attack by fellow prisoners 
at Shelby County Correctional Center 
(SCCC). 

Miller arrived at SCCC in December 
1995 to serve a sentence for burglary. 
Fearing harm from gang members, Miller 
asked to be placed in protective custody. 
He was assigned to Building E where pro- 
tective custody and administrative 
segregation prisoners as well as pretrial 
detainees were housed. 

Protective custody prisoners were 
allowed one-hour daily out-of-cell time 
with access to showers, telephones, 
and the exercise yard. Up to four pris- 
oners of different security 
classifications were often on the yard 
at the same time. 

In summer of 1 996, three men were 
arrested and charged with the 
gang-related killing of a Shelby County 
Jailer. The three pretrial detainees, 
Haywood, Jackson, and Cummings, 
were housed in Building E. From Au- 
gust 1996 through May 1997, 
disciplinary reports were filed against 
Cummings alleging several violations 
including threats to kill other prison- 
ers. Haywood was also cited for 
fighting with and threatening to kill 
other prisoners. 

On October 11, 1997, Cummings 
and Haywood attacked Miller on the 
exercise yard. Miller’s injuries included 
a scalp puncture, which caused blurred 
vision and headaches, and a partially 
dislocated right shoulder resulting in 
a permanent six percent anatomical 
impairment of his right shoulder. 

Miller sued Shelby County under 
42 U.S.C. §1983 complaining of SCCC’s 
deliberate indifference to his Eighth 
Amendment right to be free from cruel 
and unusual punishment and further 
complaining of SCCC’s failure to pro- 


tect him from violence perpetrated by 
other prisoners. 

To prevail on his claims, the court 
required Miller to show that he was in- 
carcerated under conditions which 
imposed a substantia! risk of serious 
harm, and that SCCC officials were de- 
liberately indifferent to his health or 
safety. The court also held that Miller 
could not sustain his claim without first 
showing that the violation was pursu- 
ant to an SCCC policy or custom. 
Moreover, Miller could not argue that 
SCCC officials were negligent and then 
impute this negligence to Shelby County 
solely on a respondent superior theory: 
he had to show that SCCC had a policy or 
custom under which prisoners of differ- 
ent classifications were allowed on the 
exercise yard together. 

Miller made the requisite show- 
ings. To show that SCCC had a policy 
or custom allowing prisoners of differ- 
ent classifications to be on the yard 
together, he submitted record and log 
books containing evidence of the prac- 
tice. To prove that Cummings and 
Haywood were a threat to other pris- 
oners, Miller submitted their 
disciplinary reports. 

The court held that the conduct of 
Cummings and Haywood, Miller’s pro- 
tective custody requests, and SCCC’s 
knowledge of gang violence put SCCC 
officials on notice that allowing 
Cummings and Haywood to be on the 
exercise yard with Miller created a sub- 
stantial risk of serious harm to Miller. 
Moreover, the policy or custom of per- 
mitting such a risk rose to the level of 
deliberate indifference. 

The court found Shelby County li- 
able for damages suffered by Miller as 
a result of their deliberate indifference 
to Miller’s safety and ordered the 
county to pay Miller $40,000. See: 
Miller v Shelby County, 93 F. Supp.2d 
892 (SDTN 2000).® 
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Crime and Punishment Relation Examined 

by Julia Lutsky 


B etween 1991 and 1998 the rate 
of incarceration in the United 
States increased a dramatic 47% at same 
time the crime rate dropped 22%. Before 
you conclude that imprisoning more 
people results in less crime you would 
be wise to read a report issued in Sep- 
tember, 2000, by The Sentencing Project 
and written by Jenni Gainsborough and 
Marc Mauer, Diminishing Returns: 
Crime and Incarceration in the 1990s. 

On a state level, the rise in the in- 
carceration rate does not correlate with 
a corresponding drop in crime rates. 
While Texas had the greatest increase 
in imprisonment in the period: a whop- 
ping 144% and a large drop in crime 
rate (35%), West Virginia, with an in- 
crease in incarceration rate of 131% 
had a drop of only 4% in its crime rate 
and New York had an increase of only 
24% in its incarceration rate but a drop 
of 43% in its crime rate. Maine, with 
the lowest increase in its rate of incar- 
ceration (2%) showed a 19% drop in its 
crime rate. When states were grouped 
according to whether they fell above 
or below the national average increase 
in incarceration rate (47%) the dispari- 
ties become even more apparent: the 
twenty states and the District of Co- 
lombia which had above average rates 
of incarceration - an average of 72% - 
showed a decrease in the crime rate of 
13%; the 30 states with below average 
increases in incarceration rate showed 
an average 30% increase in incarcera- 
tion and a 17% decrease in crime rate. 
Three states with greater than average 
increases in rate of incarceration 
showed increases in the crime rate dur- 
ing the period (Mississippi, Montana, 
Nebraska). 

If the crime and incarceration rates 
are considered over a longer period of 
time (1984 - 1998) the incarceration rate 
has risen steadily (prison population 
tripling between 1980 and 1996) but the 
crime rate first rose and then declined. 
Between 1970 and 1998, the overall 
crime rate went up and down reaching 
high points in 1981 and ‘92 and low 
points in 1970 and 1998. Violent crime 
rates increased from 1970 until about 
1990 when, like all other crime, they 


declined. The 1980’s increase was fu- 
eled by the introduction of crack 
cocaine, which contributed to the rise 
in homicides. The rate of incarceration 
climbed steadily from around 100 per 
1 00,000 population In 1 970 to about 460 
in 1998. According to Gainsborough 
and Mauer, “This does not suggest 
that imprisonment has no impact on 
crime, but clearly the relationship, if 
any, is ambiguous.” 

Having brought into question the 
relationship of the incarceration and 
crime rates, Gainsborough and Mauer 
first explore factors contributing to the 
increase in the prison population and 
then those contributing to the reduc- 
tion in crime. They attribute less than 
15% of the increase in prison popula- 
tion to changes in the crime rate, citing 
policy changes as responsible for over 
85% of the increase. The increase in 
the number imprisoned for drug of- 
fenses and the longer sentences they 
receive account for 19% of the growth 
in state prison populations between 
1990 and 1998. The effect of this in- 
creased incarceration for drug offenses 
on the crime rate cannot be measured 
since drug crimes, being classified as 
“victimless” crimes, are not included 
in the Uniform Crime Reports and hence 
not counted in calculating the crime 
rate. 

The increased length of sentences, 
brought about by mandatory minimum 
sentences, “three strikes” laws and the 
reduction in the use of parole, is pres- 
ently the greatest factor contributing 
to the increase in incarceration. The re- 
vocation of parole for violations also 
accounts for a growing number of ad- 
missions to prison: between 1990 and 
1998 the percent of admissions for pa- 
role violations increased 54% while the 
percent of new court commitments in- 
creased 7.5%. 

The primary factor contributing to 
the decrease in crime during the last 
decade has been the economic expan- 
sion. Those in prison, however, are the 
ones left out of the expansion: in 1991 
53% of prisoners earned less than 
$ 1 0,000 in the year prior to their incar- 
ceration; 65% had not completed high 


school, nearly 50% worked only part 
time or were unemployed. Unemploy- 
ment rates for low wage earners 
dropped beginning with the economic 
recovery that began in 1 992 and kept 
pace with the declining crime rate from 
‘92 to ‘98. “[One] study estimated that 
the decline in unemployment explained 
about 30% of the fall in the crime rate 
from 1992 to 1997.” 

“... [l]f the decline in crime is not 
largely attributable to mass incarcera- 
tion, then [its] consequences become 
even more disturbing. Current policies 
have seen corrections expenditures in- 
crease to about $40 billion per year, 
which inevitably means less money 
available for other areas of spending. 
Any marked downturn in the economy 
and/or political drive toward large tax 
cuts will require hard choices among 
areas of public investment.” The so- 
cial consequences to those imprisoned 
and their families and communities are 
multitudinous: the difficulty of finding 
work for someone with a criminal 
record; the breakup of families because 
of divorce and the loss of parental 
rights; the loss of welfare benefits and 
educational loans; the loss of voting 
rights in many states. 

Because increasing imprisonment 
has long since reached a point of di- 
minishing returns the authors’ final 
section discusses its public policy im- 
plications and present an approach that 
might mitigate the increasing rate of 
incarcerating without causing the crime 
rate to climb. Among the measures sug- 
gested are a moratorium on prison 
construction; an end to mandatory 
sentencing; an increase in the use of 
probation and parole, particularly for 
non violent offenders; a change in the 
focus of the war on drugs to preven- 
tion and treatment rather than 
punishment; a strengthening of juve- 
nile courts, taking juveniles out of the 
adult justice system insofar as this is 
possible. The report, Diminishing Re- 
turns: Crime and Incarceration in the 
1990s," is available from The Sen- 
tencing Project, 5 14 Tenth NW, Suite 
1000, Washington, D.C. 20004 for 
$5.00.| 
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$57,000 Awarded in Illinois Prison Beating 

by Lonnie Burton 


I n 1999 an Illinois state prisoner 
was awarded nearly $57,000 in 
damages and fees following trial on his 
charges that fellow prisoners beat him 
while a guard stood and watched. 

Ronnie W. Carroll fded suit in the 
United States District Court for the North- 
ern District of Illinois alleging that while 
incarcerated at the Statesville Correc- 
tional center he was beaten unconscious 
by three prisoner gang members as the 
result of a “gang violation.” The gang 
members approached Carroll’s cell door 
and told him he was going to be beaten 
as “punishment.” The gang members left 
and later returned accompanied by guard 
Jefferey White. After White asked 
Carroll, “Are you ready?” White opened 
the cell door and entered with the three 
gang members. Once inside, the three- 
gang members proceeded to beat Carroll 
with leather gloves containing a metal bar 


while White watched. When Carroll finally 
regained consciousness and was bleed- 
ing from the mouth, nose and forehead, 
White told Carroll he would get him some 
Band-Aids. 

Carroll filed suit requesting over 
$200,000. After surviving summary judg- 
ment and rejecting a $5,000 settlement 
offer, the case went to trial. Carroll was 
represented by attorneys Robert L. Bynam 
and Andrew M. Jacobs of the Chicago 
law firm of Jenner & Block. The jury ruled 
in Carroll’s favor and the following sums 
were awarded: $1,000 in compensatory 
damages and $2,000 in punitive dam- 
ages to Carroll; and attorney’s fees and 
costs in the amount of $53,832. The to- 
tal verdict reached $56,382. See Carroll 
v. Detella, et al., and #96-CV-2371, 
USDC, N.D. 111. Eastern Division. (Cite 
as: 1999 WL 413475 (N.D. IL) Unpub- 
lished opinion.® 


TRO Allows Father to Attend Birth; 
Court Awards Full Attorney Fees 


U.S. District Court in Ohio 
warded attorneys’ fees and 
court costs to a state prisoner and her 
husband who sought and were granted 
a Temporary Restraining Order (TRO) al- 
lowing the husband to attend the birth 
of their child. 

In March 1999, Barbara Turner was 
confined at the Franklin Pre-Release Cen- 
ter in Ohio and was 9 months pregnant. 
Barbara had earlier requested and prison 
officials had granted permission for her 
husband, Sean (who was not incarcerated), 
to be present in the delivery room when 
their child was bom. A letter from Barbara’s 
sentencing judge supported her request. 

After permission was granted, Bar- 
bara was interviewed by a reporter for the 
Cincinnati Enquirer regarding her experi- 
ences as a prisoner. After the interview was 
made known to prison officials, the previ- 
ously granted permission for Sean Turner 
to attend the birth was revoked. 

Seeking a TRO to reverse the revoca- 
tion, Barbara and Sean filed suit at 9:35 
PM on March 20, 1999. In a remarkable 
show of judicial alacrity, District Judge 
Susan J. Dlott granted the TRO 35 minutes 
later at 1 0: 1 0 PM. Before a trial on the mer- 
its could be held, prison officials reversed 
their earlier reversal, Barbara gave birth, 


Sean attended and, except for the matter 
of attorneys’ fees under 42 U.S.C. §1988, 
the case was moot. Ohio later changed its 
policy to allow a “birthing support per- 
son” to attend the births of children by 
prisoners. See: PLN Aug. 2000. 

Barbara and Sean then sought attor- 
neys’ fees on the catalyst theory which 
holds that it is not necessary for plain- 
tiffs to obtain relief on the merits to 
recover fees but only to show that the 
filing of the lawsuit was causally related 
to defendants’ change in position. 

The Court agreed with the plaintiffs’ 
theory and went on to reject defendants’ 
argument that attorneys’ fees were lim- 
ited by the Prison Litigation Reform Act 
and the fee cap set out in 42 U.S.C. 
§1997e(d). Reasoning that the original 
lawsuit was filed by Barbara Turner, a pris- 
oner, and Sean Turner, a non-prisoner, the 
court found that case could not be prop- 
erly characterized as a suit “brought by a 
prisoner . . .” under 42 U.S.C. § 1 997e and 
thus the fee cap did not apply. 

Consequently, the court granted the 
Turners’ motion for attorneys’ fees as 
requested: $5,393.05 plus litigation ex- 
penses of $350.62, all to be paid by 
defendants. See: Turner v. Wilkinson, 92 
F. Supp.2d 697 (SD OH 1999).® 
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Welfare Retaliation Suit Reinstated 


W alter Friedl, aNew York state 
prisoner, filed a §1983 action 
complaining that New Y ork City and State 
officials had improperly revoked his work 
release program and reincarcerated him 
because he applied for welfare benefits. The 
City ofNew York settled for $20,000 while 
the district court granted the state’s mo- 
tion to dismiss. On appeal, the Second 
Circuit vacated the dismissal after finding 
that Friedl stated a claim under § 1983 and 
also finding that the lower court improp- 
erly considered materials outside the 
pleadings and improperly refused to allow 
Friedl to amend his original complaint. 

In December 1 993, Friedl was granted 
work release from the Queensboro Cor- 
rectional Facility, which is operated by 
the New York State Department of Cor- 
rections. Over time, Friedl was allowed to 
spend most nights at home; he returned 
to prison only two nights each week. 

In May 1 994, Friedl applied for public 
assistance, food stamps, and Medicaid. On 
the application form, he disclosed his work 
release status. In June, his application was 
denied because he was “presently incar- 
cerated and in [a] work release program.” 
Friedl requested a hearing. 


In August 1994, an administrative 
law judge (ALJ) ruled in favor of Friedl 
and ordered his welfare application to be 
further processed. Despite the ALJ’s rul- 
ing, Friedl was charged with “Inmate 
Misbehavior” and his removal from the 
work release program was recommended. 
While his appeal of this ruling was pend- 
ing, Friedl was approved for a second work 
release program. 

In July 1997, Friedl filed his complaint 
under 42 U.S.C. §1983 alleging that state 
defendants had violated his rights by re- 
voking his original work release program 
and reincarcerating him for welfare fraud 
when they knew from the ALJ’s decision 
that he had not committed fraud and was 
merely exercising his federal rights to ap- 
ply for benefits. 

While discovery was underway, 
Friedl sought to amend his complaint so 
he could plead additional facts and iden- 
tify various defendants. Defendants 
responded with excerpts from deposi- 
tions, which were outside the original 
pleadings. 

In January 1999, the district court 
found that Friedl’ s application for ben- 
efits violated a condition of his work 


release, denied his motion to amend, and 
dismissed his complaint in its entirety. 

On appeal the Second Circuit va- 
cated the district court’s ruling after 
finding that Friedl stated two claims un- 
der §1983: (1) denial of procedural due 
process when state defendants withdrew 
him from the work release program, and 
(2) denial of substantive due process be- 
cause his work release was revoked in 
retaliation for his application for public 
benefits. The appellate court also found 
that the district court erred by allowing 
defendants to submit materials outside 
the original pleadings while failing to al- 
low Friedl an opportunity to present 
supporting material, and further erred by 
denying Friedl’ s motion to amend his 
complaint without a showing of undue 
delay or prejudice to the defendants. (Be- 
cause the City ofNew York had earlier 
settled with Friedl for $20,000 the appeal 
involved only state defendants.) 

On vacatur and remand, the district 
court was instructed to grant Friedl leave 
to amend his complaint and undertake 
further proceedings consistent with Sec- 
ond Circuit’s ruling. See: Friedl v. City of 
New York, 2 1 0 F.3d 79 (2nd Cir. 2000).|| 
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Second Circuit Discusses Qualified 
Immunity In Disciplinary Case 


T he Second Circuit has with 
drawn its previous decision in 
Horne v. Coughlin, 155 F.3d 26 (2nd Cir. 
1998), substituting an opinion that does 
not determine whether a mentally re- 
tarded prisoner has a constitutional right 
to assistance before a prison disciplin- 
ary board for an infraction, which could 
result in lengthy solitary confinement. 

Willie Home, a mentally retarded 
New York state prisoner, filed suit against 
prison officials alleging he was denied 
his constitutional right to due process 
when he was denied assistance in de- 
fending himself in a prison disciplinary 
proceeding at which he was sentenced 
to a term of one year of solitary confine- 
ment. 

In prison system and state court dis- 
ciplinary appeal proceedings, the 
disciplinary case was reversed, reserved, 
and Home was given an employee assis- 
tant who did little to assist Home. Home 
was again sentenced to 300 days in the 
SHU and 300 days loss of good time. 
Home again appealed the disciplinary ac- 
tion through the prison system’s 
appellate process and the sentence was 
reduced to 6 months in the SHU and the 
loss of 6 months good time. By then, 
Home had already spent the six months 
inSHU. 

Home again appealed through the 
state courts pursuant to Article 78 of the 
New York Civil Practice Law and Rules. 
The state court granted relief and ordered 
all reference to both disciplinary pro- 
ceeding expunged from Home’s record. 
This lawsuit followed. 

The district court held a bench trial. 
The issue in the trial was whether an illit- 
erate and retarded prisoner had a right 
to counsel substitute in a prison disci- 
plinary proceeding. Without reaching a 
decision on that issue, the district court 
determined that six months in a SHU was 
not an “atypical and significant hard- 
ship” within the meaning of Sandlin v. 
Conner, 1 15 S.Ct. 2293 (1995). Therefore, 
the district court dismissed the lawsuit 
for not raising a liberty interest. 

Home appealed and a panel of the 
Second Circuit affirmed. However, in do- 
ing so, the Second Circuit engaged in an 
analysis of Home’s claim, determining 


that the defendants were entitled to 
qualified immunity because such a right 
to counsel substitute was not clearly 
established. 

On panel rehearing, the same panel 
of the Second Circuit concluded that it 
should not have engaged in a constitu- 
tional analysis regarding Home’s claim. 
However, the panel noted that, pursuant 
to County of Sacramento v. Lewis, 523 
U.S. 833 91998), it should have first deter- 
mined whether the plaintiff stated a claim 
for a violation of a constitutional right. 
Then, under Lewis, only if a constitutional 
claim existed should the court determine 
whether the defendants are entitled to 
qualified immunity. 

The panel held that the Lewis hold- 
ing was a non-binding suggestion. The 
panel held that following Lewis would 
require the court to determine matters of 
constitutional law unnecessarily and that 
a long line of Supreme Court decisions 
tells courts not to do this. This could also 
saddle the winning party with the appeal- 
able establishment of a new constitutional 
right in dictum. Therefore, the panel re- 
fused to follow Lewis and instead 
withdrew its prior decision, which stated 
that, although Home had a constitutional 
right to counsel substitute in his disci- 
plinary proceeding, the law had not been 
clearly established at the time of the inci- 
dent. In its new opinion, the panel refused 
to determine whether there was a consti- 
tutional right involved, but stated that the 
law was not clearly established at the time 
so that, even if there was a constitutional 
right involved, the defendants were en- 
titled to qualified immunity. 

In a lengthy dissenting opinion, 
Judge Cardmone, noted that the majority’s 
handling of this case left the prison sys- 
tem free to repeat the violation of Home’s 
rights without liability because the law 
would never become established. He also 
accused the majority of improperly dis- 
counting the Supreme Court’s binding 
decision in Lewis by ignoring it merely 
because some of it appeared in a foot- 
note. He also noted that the same holding 
has twice appeared in the main text of 
subsequent Supreme Court majority opin- 
ions. See: Home v. Coughlin, 191 F.3d 
244 (2nd Cir. 1999).H 
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News in Brief: 


CA: On January 16, 2001, Michael 
Bowers, 37, rammed a tractor-trailer into 
the state capital where it burst into flames. 
Only Bowers was killed in the incident. 
An ex-convict with numerous trips 
through local prisons and jails, Bowers 
had a history of mental illness. 

CA: On February 16, 2001, Brice 
Johnsen, a guard at the Wasco State 
Prison, was arrested, at his divorce 
lawyer’s office in Bakersfield on suspi- 
cion of possessing explosive devices and 
prohibited weapons. Bakersfield police 
searched Johnsen’s home and found tear 
gas grenades, a 37mm tear gas launcher 
and tear gas rounds for it, which are all 
illegal to possess. Prison officials stated 
that items did not belong to the prison 
system. Police also found armor-piercing 
bullets, manuals on making bombs and 
silencers, and magazines for automatic 
weapons. Johnsen’s estranged wife, 
Linda, 37, had reported the explosives in 
their home after Johnsen kicked her five- 
year-old son with his steel-toed prison 
boots. Johnsen is being investigated on 
child endangerment charges in that inci- 
dent. The couple had been married six 
months. 

CO: In January, 2001, federal court 
judge Daniel Sparr sentenced Joseph 
Torrez, 34, and Harry Pollard, 54, former 
Huerfano County Correctional Facility in 
Walsenburg to two years in federal prison 
after they pleaded guilty to beating pris- 
oner Daniel Murphy. The Huerfano 
county jail is operated by Corrections 
Corporation of America, a private, for 
profit prison company. Murphy was 
handcuffed and shackled when he was 
beaten in March, 1998. The FBI launched 
an investigation after Murphy wrote them 
for help. The jail remains under investi- 
gation for other cases of brutality. 

FL: On January 23, 2001, 
Miami-Dade County jail guard Levette 
Vangates was convicted by a federal jury 
of obstructing justice and violating the 
civil rights of prisoner Novelette Hamilton 
by beating her on June 21, 1995, in a jail 
holding cell while Hamilton was being 
arraigned by video. The same jury acquit- 
ted guards Rena Symonette and Brigitta 
Mas in the beating. 

FL: On January 24, 2001, Wayne 
Starkey, 35, was arrested and charged 
with burglary for climbing into a guard 


tower to break into the Volusia County 
Corrections Facility in Daytona Beach. 
Starkey told jail officials he had climbed 
into the tower to search for mail from his 
girlfriend, a prisoner at the jail. Starkey 
said her letters to him had not been deliv- 
ered. 

FL: In late January, 2001 , Rodrigus 
Patten, 20, was charged with the murder 
of Dr. David Hoyer, 56, a psychiatrist on 
J anuary 3,2001. Hoyer was conducting a 
mental health evaluation of Patten when 
Patten attacked him. Patten told jail guards 
Hoyer had suffered a heart attack. Hoyer 
died in a hospital three days later. Patten 
was in jail awaiting trial on carjacking, kid- 
napping and robbery charges. 

IN: On February 15, 2001, John 
Hester, 5 1 , a foreman at the meat process- 
ing plant at the Correctional Industry 
Facility in Pendleton was charged in 
Madison county with seven counts of 
bribery stemming from smuggling to- 
bacco into the prison to sell to prisoners 
in 1 999. Hester, whose wife is also a guard 
at the prison, allegedly began selling to- 
bacco to prisoners shortly after beginning 
to work there in 1997. In 1999 prisoner 
Bruce Strunk told prison investigators 
that Hester offered to sell him loose to- 
bacco, which is banned in Indiana 
prisons, for $ 1 00 a can. Strunk worked in 
the prison’s meat processing plant. Ac- 
cording to Strunk and investigators, 
Hester would insert plastic bags filled with 
tobacco into the rectums of cows about 
to be slaughtered. Strunk, who worked 
on the “kill floor”, would then retrieve the 
tobacco. The prison stopped slaughter- 
ing cows in 1 999, shortly after the scheme 
was uncovered. 

M A : On F ebruary 13,2001, Suffolk 
House of Correction (Boston) guard 
Jonathan Cross agreed to a six-month 
suspension for spending 350 hours of 
his work time on a phone sex chat line. 
The phone bill was only $349.5 1 but sher- 
iff officials said Cross should have been 
working. 

NY : On August 30, 2000, Rikers Is- 
land jail guards Michael Connors, 36, 
Richard Gordon, 34, Grindl Hawkins, 36, 
and Danielle Rutledge, 31, were arrested 
on charges of smuggling heroin, cocaine 
and marijuana into the jail in exchange for 
bribes ranging from $75 to $800. Ollis 
Woods, 39, a cook at the jail, and pris- 
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oner Christopher Anderson., 23, were 
also arrested on drug smuggling and brib- 
ery charges. 

NY: On November 15, 2000, Paul Cote, 
34, a Westchester county jail guard in 
White Plains was arraigned on two counts 
of first-degree assault stemming from his 
assault on Zoran Teodorovic, 47, a men- 
tally disabled, homeless jail prisoner. 
Teodorovic punched jail guard Mark 
Reimer, who had ordered him to clean his 
cell. Reimer subdued Teodorovic, at which 
point Cote began kicking and stomping 
him in the head. Teodorovic has been in a 
coma ever since. Reimer reported the at- 
tack and has cooperated with prosecutors. 
Teodorovic was in jail awaiting trial on crimi- 
nal trespass charges after being unable to 
post $150 bail. 

NY : On December 1 8, 2000, Clement 
Jones, 39, a jail guard at Rikers Island 
since 1987, was charged with attempted 
second-degree murder and first-degree 
assault stemming from his shooting of 
Claude Andre, 26, four times with a .38 
caliber revolver. Andre was a tenant in 
Jones’ basement and three months in ar- 
rears on his rent. Jones was released on 
bail pending trial. 

NY: On January 10, 2001, Steven 
Burnett, 33, a Seneca county jail guard 
was charged with 24 felony and misde- 
meanor counts stemming from the 
forcible rape of female jail prisoners. 
Prosecutors claim Bennett used force in 
raping some of the prisoners and gave 
tobacco to others in exchange for sex. 
Brunett’s activities came to light after 
one victim reported her rape to jail offi- 
cials, seven more victims came to light 
during the ensuing investigation. 
Burnett was suspended with pay pend- 
ing termination. 

NY: On February 3, 2001, Dana 
Shehee, a captain at the Rikers Island jail 
was eating at the Hong Kong Kitchen in 
Queens when two men robbed the res- 
taurant and its patrons. Shehee used his 
pistol to shoot and kill one of the rob- 
bers, Steven Longuefosse, 23. The other 
robber escaped. 

NY: As a publicity stunt, the sheriff 
of Chautauga county (who wasn’t even 
named in media reports) announced jail 
prisoners will be dressed in zebra striped 
overalls, pink underwear and orange ten- 
nis shows. The sheriff has already 
banned basketball at the jail and said “ft 
bothers me that jail isn’t tougher.” 


OH: In January, 200 1 , the maximum 
security Toledo Correctional Institution 
opened in Toledo. Upon opening it was 
discovered that more than half the walls 
(i.e., all the living units) at the $97 million 
prison lacked insulation. The result is 
cells too cold for human habitation. R. W. 
Sidley Precasting, the maker of the walls, 
received $4 million for its work and will be 
required to fix it. The lack of insulation 
has delayed plans to move some 1,000 
prisoners into the facility. 

OH: In late January, 2001, Richard 
Love, 37, a guard at the Orient Correc- 
tional Institution, was charged in 
Circleville municipal court on one felony 
count of conveying drugs into a deten- 
tion facility. Acting on a tip, investigators 
stopped Love as he was entering the 
prison on January 20, 2001. Love then 
gave them his lunch pail, which contained 
1 2 1 grams of marijuana. 

OH: On February 2, 200 1 , a van car- 
rying three guards and two prisoners from 
the Warren Correctional Center to the 
Ohio State University Medical Center slid 
off a snow covered patch of 1-7 1 near Mt. 
Sterling. Prison guard Wayne Mitchell, 
54, was killed in the crash. Guards Rich- 
ard Lake, 40, and Douglas Scrivner were 
injured with broken bones. Prisoners 
Jacob Reeder, 57, and Thomas Neville, 60, 
were also injured. The wreck occurred af- 
ter snowstorms hit the state. 

OH: On February 5, 2001, Bruce 
Franken, 40, a pharmacist at the Orient 
Correctional Facility was charged in 
Franklin county municipal court with rap- 
ing his girlfriend and stealing large 
quantities of drugs from the prison phar- 
macy. Franken’s pharmacy license was 
suspended in September, 2000, for the 
theft of hundreds of doses of 34 medica- 
tions including Viagra, steroids and 
antibiotics, (ft is unclear why a prison 
pharmacy would stock Viagra.) His ex girl- 
friend said that she reported the rape 
“because he was obsessed with sex. He 
couldn’t get enough of it, and it was driv- 
ing his entire life.” Franken was also a 
weightlifter and is accused of illegally 
using the steroids he stole to increase his 
body mass. 

OH: On February 10, 2001, Thomas 
Moore, 49, a guard at the Ross Correc- 
tional Institution in Chillicothe was 
arrested at the prison and found to have 
a half-pound of marijuana and $ 1 ,000 in 
his possession. He was duly charged with 


possession of marijuana and conveying 
marijuana into a penal facility. 

OR: On March 1 , 200 1 , the Two Riv- 
ers Correctional Institution in Umatilla 
was locked down after an uprising on 
February 28, 2001, by prisoners. Two 
guards suffered minor injuries before lock- 
ing themselves in an office. Substantial 
property damage to one housing unit 
occurred before guards retook the unit. 
No reason was given in the media for the 
uprising. 

OR: On March 1 , 200 1 , Lee Knoch, 
23, escaped from the Snake River Correc- 
tional Institution in Ontario while serving 
a sentence of life without parole for mur- 
der. He was recaptured in Pocatello, Idaho, 
when a homeowner found him in his 
house and beat him with a shovel and 
held him until police arrived. 

PA: On February 7, 2001, John Fye, 
30, was choking on food in his cell in the 
Beaver County Jail in Beaver when two, 
publicly unidentified, jail guards entered 
his cell and joked about him. One guard 
said “let’s see if he’s still breathing.” Fye 
was then kicked twice and given a 
“wedgie” by having his underwear pulled 
up with extreme force. Fye suffered a bro- 
ken rib and a tom rectum in the assault. A 
jail nurse witnessed the attack and both 
guards were suspended with pay. Fye was 
being held in the jail on an arrest warrant 
for missing a traffic court case in Mary- 
land. 

Philippines: On December 10, 2000, 
in the midst of his impeachment trial, presi- 
dent Joseph Estrada commuted the death 
sentences of all 1,064 convicts awaiting 
execution. Estrada announced the com- 
mutations during a “mass for national 
enlightenment, reconciliation and peace” 
in Bacolod City. The sentences were com- 
muted to life imprisonment. Some 200 
political prisoners were also ordered re- 
leased by Christmas. 

SD: In January, 2001 , South Dakota 
Penitentiary pri soner David Kropuenske, 
28, was charged with attempted murder, 
weapons possession and aggravated as- 
sault stemming from his December 24, 
2000, attack on an unidentified prison 
guard with a sharpened toothbrush. In 
separate charges, prisoners Christopher 
Hill, 24, Anthony Red Cloud, 26, and 
Lester Tail, 21, were charged in 
Minnehaha county with “sliming” 
charges of allegedly throwing feces and 
urine at prison guards. 
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Nouj Available 

UNDERSTANDING 
HABEAS CORPUS 

A comprehensive, yet easy to 
understand guide for state 
prisoners pursuing Claims in federal 
court. 

Includes practical advise on 
developing and presenting claims, 
and identifying procedural 
problems. 

Written by; 

Walter M- "Reaves, Jr. 

Board certified in Criminal Lau> by 
the Texas Board of Legal 
Specialization 

To order, send $ 75 . 00 , plus 
$3.15 for shipping (TX 
"Residents also add $6.17 sales 
tax) to-. 

Walter M- "Reaves, Jr. 
Habeas Book 

P-O- Box 55 
West, Texas 76691 

For more information write to the 
above address, or visit our web site 
at-. 

www.postconviction.com 


MD Productions 
PO Box 61082 
Harrisburg, PA 17106-1082 

4x6 Color Photos 
of Lovely Ladies 

Sold Singly for $2 
Or 

In Sets of Five for $9 
And 

Sets of 10 for $18 
(S&H= $l/$2 for 5 or less/$3 
for more than 5) 
Signature Verification That You 
Are Over 18 Reguired! 

Send Your Name, Address and 
Number 

To Recieve a Free Flyer 
Complete With Ordering 
Information 

Sorry, Sales To Pennsylvamia Residents 
Not available 


News in Brief (cont.) 

TX: In February 2001 , Texas Depart- 
ment of Criminal Justice officials announced 
they were suspending publication of The 
Echo, a monthly newspaper published by 
Texas prisoners and censored by prison 
officials. The suspension is suppposed to 
be temporary and a result of security prob- 
lems at the Huntsville prison where the 
paper was edited. Officials say the news- 
paper will resume publishing when it is 
moved to a different prison. The Echo has 
published monthly since 1928. 

VA: On December 10, 2001, Darrel 
Spencer Jr., 22, a Blue Ridge Regional Jail 
employee was convicted of harassment 
and sentenced to serve six months in jail. 
In August, 2000, Spencer had e-mailed a 
female co-worker a video of himself mas- 
turbating. 

VA: On December 20, 2000, the state 
bar revoked the law license of Wise 
county prosecutor Lane B. Scott for us- 
ing his position as prosecutor to coerce 
women accused of crimes into having 
sexual relationships with him. Scott 
served as county prosecutor from 1996 
until 1998 when court reporter Rhonda 
Clay filed a motion to have felony drug 
charges against her dismissed by claim- 
ing Scott had offered to have the charges 
against her dismissed if she had sex with 
him. The Bar found that Scott’s activities 
with other female defendants violated 
numerous rules of professional conduct. 

VA: On January 24, 2001 , state pa- 
role officer Arthur Brown Jr., 3 1 , pleaded 
guilty to charges of twice raping a female 
parolee under his supervision. Virginia 
criminalizes sex between prisoners/pro- 
bationers and state and local criminal 
justice employees. On December 7, 2000, 
the unidentified victim called police to 
report an oral sex encounter with Brown 
in her home. She provided police with 
semen she had collected from Brown and 
stored in her refrigerator. She also pro- 
vided a tape recording of the encounter. 

VA: In January, 2001, Red Onion 
State Prison guard Michael Carico, 24, 
pleaded guilty to stalking and threaten- 
ing a woman who refused to date him. 
Carico pleaded guilty to the misdemeanor 
charges and was sentenced to one day in 
jail and a year of probation. Carico called 
the woman more than 20 times asking her 
to date him. When that failed, he offered 
her money to have sex with him, starting 


with offers of $500, which increased, to 
$6,000. (Apparently prison guards in Vir- 
ginia are well paid.) The woman reported 
the incidents to police. Six months earlier, 
Carico ’s brother Timothy pleaded guilty 
to murdering his girlfriend. 

WA: On January 9, 2001 , the Wash- 
ington DOC announced it would close 
its dairy farm operation at the Monroe 
Correctional Complex and its farm at the 
Washington State Penitentiary in Walla 
Walla. Howard Yarbrough, head of the 
DOC’s Correctional Industries program, 
noted that both farms have consistently 
lost money. Asked why they weren’t 
closed earlier if they were money losers, 
Yarbrough responded, “It wasn’t an is- 
sue to the extent that it is right now. We 
were looking to close it all along, but it 
was accentuated with the budget cut.” 
Some 70 prisoners are currently employed 
at the MCC dairy farm. Y arbrough said it 
would take a year to completely close the 
dairy. Around the country prison farm 
operations have been closed because 
they are not economically viable, even 
using lowly paid prison slave labor. 

WA: On February 16, 2001, Tracey 
Skinner, 27, a former guard at the Snohomish 
county jail in Everett, entered a guilty plea 
to one count of official misconduct stem- 
ming from his ordering a female jail prisoner 
to strip naked and shower in front of him. 
By pleading guilty Skinner agreed to un- 
dergo an evaluation for sexual deviancy, 
follow up with recommended treatment and 
have no contact with the victim. The charge 
would then be dropped. Skinner has since 
moved to Illinois. 

WA: On February 28, 200 1 , Western 
Washington was rocked by a 6.8 earth- 
quake. Robert Kleest escaped from the 
Pierce county (Tacoma) courthouse while 
being arraigned on child rape charges. 
Kleest was apparently the only prisoner 
to escape due to the earthquake. He was 
recaptured a few days later in Colorado 
on an informant’s tip. 

Yugoslavia: On November 7, 2000, 
prisoners at the Pozarevac, Nis and 
Sremska Mitrovica prisons rioted to pro- 
test bad conditions and to demand an 
amnesty as a result of the change in gov- 
ernment when Slobodan Milosevic was 
overthrown. Numerous prison buildings 
were burned, shots fired by guards and 
female prisoners reported being raped by 
rioting male prisoners who broke into 
women’s sections of the prisons. 
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Order These Great Books from Prison Legal News Today! 


The Celling of America: An Inside Look at the U.S. 
Prison Industry, by Daniel Burton Rose, Dan Pens 
and Paul Wright; Common Courage Press, 1998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 
From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology pro- 
vides a selection of some of the best writing de- 
scribing life behind bars in America throughout the 
twentieth century. 

Law Dictionary, Peter Collin Publishing, 288 pages. 
$15.95. 

Comprehensive law dictionary defines and explains 
more than 7,000 legal terms in simple English. Cov- 
ers civil, criminal, commercial, and international law 
and prison slang. Invaluable for lawyers and pro se 
litigants. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 
368 pages. $14.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer, in prison or 
out, should read this book. It tells readers how 
to determine their legal needs, fee payments, how 
to evaluate a lawyer’s qualifications, and much 
more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $24.95. 

Latest Edition of the scholarly classic documenting 
decades of U.S. government involvement in drug 
trafficking. A must read for anyone interested in 
the “War on Drugs.” 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 
$18.00. 

A radical critique of the prison industrial com- 
plex. Includes writing by many AL/Vconributing 
writers. An excellent companion to The Celling 
of America. 


QTY / 
Total 

1001 


1022 


1013 


1016 


J 0 1 5 


1014 


1009 


Legal Research: How to Find and Understand the 

Law, by Stephen Elias and Susan Levinkind; Nolo 
Press, 392 pages. $24.95. 

Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library 
exercises and practice research problems. A must for 
the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, 

by Richard Boire; Ronin, 271pages. $15.95. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 
accused of the use, sale or possession of marijuana. 
Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $14.95. 

Extensively researched account of the modem “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 
makers and those with first hand experience at all 
levels of the “drug war.” Crucial reading for anyone 
interested in understanding how the war on drugs 
got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $14.00. 

Historic analysis of modem prison slave labors roots in 
chattel slavery. Focuses on prison plantations and self 
sustaining prisons. Analyzes the impact segregation 
had in ensuring blacks were imprisoned and their labor 
exploited. Must reading to understand prison slave la- 
bor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, by Barry 
Scheck, Peter Neufeld and Jim Dwyer; Doubleday, 
298 pages. Hardback only. $24.95. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial mis- 
conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 
Prison, by Joy James; Saint Martins Press, 352 pages. 
Hardback only. $35.00. 

Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 
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Crime and Punishment In America: Why the QTY/ 
Solutions to America’s Most Stubborn Social Total 
Crisis Have Not Worked-And What Will, by 
Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 
of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison - - 

myths and discusses proven, effective means of 
crime prevention. 


The Rich Get Richer and the Poor Get Prison: Ide- QTY / 
ology, Class and Criminal Justice, by Jeffrey Total 
Reiman; Allyn & Bacon, 226 pages. $27.25. 

The best book providing a Marxist, class based 10 ig 
analysis of the criminal justice system. Factual de- 
tails on how corporate criminality and crime by the 

rich is rewarded while the poor bear the brunt of 

imprisonment. If you read no other book on the crimi- 

nal justice system, read this one. 


Acres of Skin: Human Experiments at Holmesburg 
Prison, by Allen Homblum; Routledge Press, 297 
pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military ]o2q 
experiments and of testing cosmetics, drugs and 
chemicals on prisoners . The experiments took place 
until the mid 1970’s. Compares American prisoner L__ 
experiments to those carried out by Nazi doctors in 
concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, by 

Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 

the post civil war Southern economy. Explains 1012 

how prison slavery was an integral part of the 

American economy in the post civil war era. Puts 

today’s prison slave labor practices into con- 

text. 


Prison Madness: The Mental Health Crisis Be- 
hind Bars and What We Must Do About It, by 

Terry Kupers; Jossey Bass, 245 pages. Hardback 
only. $25.00. 1003 

Renowned psychiatrist writes about the devastating l 1 

mental health crisis in American prisons andjails. Cov- I | 

ers all aspects of mental illness, prison rape, racism, I 1 

negative effects of long term isolation in control units | | 

and much more. 


Lockdown America: Police and Prisons in the Age 
of Crisis, by Christian Parenti; Verso, 290 pages. 

$15.00. 

Radical analysis of the ruling class war on the poor t 002 
via the criminal justice system. Well supported by 
the facts and first hand reporting. Covers paramili- 

tary policing and SWAT teams, urban pacification 

and zero tolerance policing, the IN S/'B order Patrol r— 
and Prisons. Best book on these issues. 

No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New 
Press, 224 pages, Hardback. $25.00. 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and class 1010 
inequality, creating a two tiered system of justice at 
all levels. Describes how the supreme court has 

hypocritically endorsed this system and ensured it 

continues. Extensive case citations and legal analy- 
sis. — 

Perpetuating Crime, Consolodating Power: The 
Race and Class Logic of Mass Incarceration, An 
Interview with Paul Wright, by Arthur Stamoulis; 
Common Courage Press, 1 2 pages. $6.00 print copy; 1023 

$10.00 cassette. (1024) 

PLN ’ s editor discusses racism, class struggle, bru- L__ 
tality, AIDS, political prisoners and censorship as 
essential elements of the criminal justice system. 


Mail Payment and Order Form to: 

Order by Phone: 

(206) 246-1022 

VISA & MASTER CARD WELCOME 


Ship book order to: 

Name: 

Suite/Cell: DOC #: 

Agency/Inst: 

Address: 

City, State, Zip: 
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2400 NW 80th St. 
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Sub Total* 


$ 


* WA residents add 
8.8% for sales tax: 

Shipping & Handling 

(for any size order): + $ 3.95 
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All books are paperback unless otherwise noted 
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Get The Hands-On Guides 
That Have Helped Thousands 



Know Your Rights! 


Prisoner’s Self-Help Litigation Manual, 3 rd Edition USS32.9S 


Many grievances of prisoners can be remedied without the assistance of a lawyer. Written by John 
Boston and Daniel Manville, this valuable publication includes an outline of Federal and State legal 
systems and relevant terminology. 1 his essential resource will help you to understand your rights, and 
will present possible remedies. 

This publication includes: 

• Conditions of Confinement • Civil Liberties in Prison ■ Equal Protection of the Laws 

• Procedural Due Process • Litigation • Pre-Trial Detainees' Rights • Action, Defenses and Relief 

• Legal Research and Writing 


Buy YourCopy Today! 


Due to budget cuts, 
if you don’t buy your 
own copy of these 
how-to guides you 
may not find them in 
your prison library at 
all. Order your cop- 
ies today to make 
sure you have the 
hands-on help 
you need! 

Oceana 



Publications, Inc. 


Introduction to the Legal System of the United States uss29.so 


This publication will help you to understand the fundamental principles of the United States legal 
'system. Written by E. Allan Farnsworth, Professor of Law at Columbia University School of Law, this 
text has been required introductory reading in law schools for nearly 20 years. 

You receive coverage on: 

• Historical Background • Legal Education • Legal Profession • The Judicial System • Statutes 

• Secondary' Authority Classification • Procedure • Private Law • Public Law 


Brief Writing and Oral Argument, 8 th Edition us$35.oo 


This text provides guidance on the art of preparing oral and written arguments, and explains how to be 
effective and persuasive in court. One of the authors has more than twenty years of experience as a trial 
judge in the U.S. Courts of Appeals, and in this book he shares the secrets to success. 


_y This book includes current explanations relating to Courts of Appeals including; 

• Function • Structure • Procedures * Rules of Court • Standards of Review • Citing Laws in Your 
Arguments 


Detach this form and send payment (Chech, Money Order or Credit Card) in an envelope to: 

Oceana Publications ‘75 Main Street ‘Dobbs Ferry, N.Y. 10522-1601 


□ Prisoners 1 Self-Help Litigation Manual, USS 32.95 

□ Introduction to the Legal System of the United States, US$29.50 


□ Brief Writing and Oral Argument, 8th Edition, US$35.00 


0-379-21212-9 


0-379-21373-7 


0-379-20428-2 


Prisoners Receive FREE Shipping and Ha ndling - Please Do Not Send Cash 


□Check or Money Order is enclosed 

□Visa ^MasterCard OAmerican Express Card #: 

Exp. Date: / 


Signature: 


(please print) 


Name _ 
Address 


Citv. 


State. 


Zip 


Prison Legal News 


35 


April 2001 









1 

1 

R l 

SON 

] 

Legal News 


VOL. 12 No. 5 

ISSN 1075-7678 


Working to Extend Democracy to All 


May 2001 


WA DOC Hit With Almost $50 Million in Verdicts and 
Settlements in Parole Victim Suits 


I n a four-month period between 
September, 2000 and January, 
2001, the Washington Department of 
Corrections (DOC) was hit with separate 
jury verdicts for $22.4 and $15 million 
and settled two additional cases for $8.8 
million. All four lawsuits stem from the 
DOC’s negligent supervision of parol- 
ees in its care. The $22.4 million verdict 
is the largest verdict against the state in 
Washington history. Together, these 
verdicts constitute the flip side of the 
states’ “get tough on crime” posturing. 
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by Paul Wright 

Namely, that juries might take it seriously 
and hold the state accountable. 

$22.4 Million Verdict in Joyce 
Case 

On September 1, 2000, a Pierce county 
jury in Tacoma awarded $22.4 million to 
the surviving family members of Paula 
Joyce. On August 8, 1997, Valdez Stewart 
ran a red light in a stolen SUV and hit 
Joyce’s car, killing her instantly. At the time 
of the accident Stewart was on commu- 
nity supervision (what parole is called in 
Washington) for third degree assault. 
During the accident Stewart was driving a 
stolen SUV, smoking marijuana and should 
have been in jail for over 100 supervision 
violations, including previous car thefts, 
leaving the county without permission, 
etc. Stewart was also diagnosed with se- 
vere psychosis and bipolar disorder but 
aside from a few emergency psychiatric 
hospitalizations in Seattle, he never re- 
ceived any treatment for his mental illness. 

The jury found the DOC negligent in 
its supervision of Stewart, relying on evi- 
dence by Joyce’s estate that as Stewart 
became more mentally unstable and dan- 
gerous, the DOC decreased his 
supervision. 

The jury awarded $4.5 million to each 
of Joyce’s four children and $3.6 million to 
her husband Stephen and $793,000 to her 
estate. The verdict against the state is the 
largest in Washington history. Jack 
Connelly, the Joyce family’s attorney, said: 
“The DOC has been told ‘you’ve got to 
start supervising these people... Hopefully 


a verdict like this will make the DOC pay 
attention. Paula Joyce never should have 
died.” Connelly practices with the Tacoma 
law firm of Gordon, Thomas, Honeywell, 
Malanca, Peterson and Daheim [The firm 
also represents PLN in censorship litiga- 
tion against the Washington DOC.] See: 
Joyce v. State of Washington, Pierce 
County Superior Court No. 99-2-10179-6. 

Stewart was convicted of second-de- 
gree murder in Joyce’s death and 
sentenced to 25 years in prison. 

$15 Million Verdict in Couch 
Murder 

On November 3, 2000, another Pierce 
county jury found the DOC liable for neg- 
ligent supervision and awarded $15 
million to the estate of Yoshiko Couch. 
Cecil Davis was on community supervi- 
sion for 1990 and 1992 convictions 
involving an ice pick attack on a couple 
and car theft. On January 25, 1 997, Davis 
broke into the Tacoma home of Yoshiko 
and Richard Couch. Davis raped Yoshiko, 
65, several times then suffocated her with 
bathroom solvents. Richard, her disabled 
husband, witnessed the attack but was 
unable to intervene due to his disability. 
Richard died nine months later. Davis was 
convicted of Yoshiko ’s murder and rape 
and sentenced to death. He currently 
awaits execution. 

The Couch family filed suit alleging 
the DOC negligently supervised Davis. 
At the time of the attack, Davis was on 
“financial monitoring status” on commu- 
nity placement. Despite DOC reports 
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Parole Suits (cont.) 

stating that he was in and out of jail on 
other crimes, being actively investigated 
by police for murder, assault and at- 
tempted murder in other incidents, had a 
personality disorder, abused drugs and 
was increasingly violent; the DOC only 
attempted to collect fines from Davis. 

Jack Connelly also represented the 
plaintiffs in this suit. The jury awarded $ 1 
million to each of Yoshiko’s four children 
$5 million to Richard Couch’s estate and 
$6 million to Yoshiko’s estate. Connelly 
told the media that the DOC is in denial. 
“They have a system that does not su- 
pervise violent offenders. They’ve had 
two separate juries say that something is 
wrong with the system. But all they do is 
deny, deny, deny and that is not going to 
help the citizens of this state.” 

Kathy Thurmond, a juror on the case, 
said she hoped the verdict would improve 
the DOC. The jury clearly believed that if 
the DOC had been supervising Davis he 
would not have killed Couch. 

Connelly criticized the Washing- 
ton attorney general’s office for 
repeatedly refusing settlement offers 
that would have saved the state mil- 
lions. “Clearly they’re not doing a very 
good job of risk management. They are 
not analyzing their cases, and I think 
that is yet another tragedy to these 
events,” Connelly said. 

The state of Washington is noto- 
rious for refusing to settle cases it later 
goes on to spectacularly lose. In April, 
2000, the Washington Department of 
Social and Health Services was found 
liable for $17 million in the sexual abuse 
of three developmentally disabled men 
in-group homes. The attorney general’s 
office had refused to settle the case for 
$7 million. The plaintiffs in that case 
were also represented by Connelly’s 
firm. The attorney general’s office then 
failed to file a notice of appeal and had 
to pay the entire verdict, plus over a 
million dollars in interest. 

The state’s underlying attitude is 
best summed up by senior assistant at- 
torney general John Blonein who once 
told a pro se prisoner litigant during fruit- 
less settlement discussions “It’s only 
money, and other people’ s money at that.” 
See: Couch v. Washington DOC, Pierce 
County Superior court case No. 
99-2-119024. 


$8.8 Million Settlement in 
Puckett Cases 

Perhaps finally realizing that it wasn’t 
faring well before juries, on January 17, 
200 1 , the W ashington DOC announced it 
was paying $8.8 million to settle two law- 
suits brought by the victims of Gary 
Wayne Puckett. Puckett was originally 
convicted in 1980 of raping and robbing 
an 86-year-old woman. He was paroled in 
1 987, had his parole revoked and was re- 
leased again in 1995. In 1997 Puckett raped 
and killed Alice Underdahl of Washing- 
ton and slashed the throat of Julienne 
Schultz in North Dakota during a rape at- 
tempt. When confronted by North Dakota 
police Puckett committed suicide. Schultz 
survived the attack but can barely talk 
due to her throat injuries. 

Schultz and Underdahl’s estate sued 
the state of Washington claiming the 
DOC had negligently supervised Puckett. 
DOC parole officers did not notice that 
Puckett had failed to register as a sex of- 
fender and had consistently been 
evaluated as dangerous and was drink- 
ing and using illegal drugs. 

To settle the suit, the state argreed 
to pay Schultz and Underdahl’s husband 
and daughter $4.4 million each. Seattle 
attorneys Paul Whelan and Kevin 
Coluccio represented the plaintiffs. 
Coluccio noted: “It was our contention 
that there was a complete failure to su- 
pervise.” In a prepared statement, the 
Washington DOC said “The state deter- 
mined that settlement of $4.4 million each 
was fiscally prudent.” Especially in light 
of having just been hammered on this is- 
sue by the juries in the Joyce and Couch 
cases. See: Schultz, Underdahl v. 
Wasington DOC, King County Superior 
Court Case No. 99-2-20537-5-KNT. 

Other Recent Settlements 

In February, 2001, the DOC paid 
$670,000 to an unidentified 25-year-old 
developmentally disabled woman who 
was raped by parole Daniel Martineau 
in 1996. Martineau had repeatedly vio- 
lated judicial no contact orders and had 
not been supervised by his parole of- 
ficer. Martineau, a convicted rapist, 
should not have been allowed to par- 
ticipate in Association for Retarded 
Citizen’s activities, which is where he 
met the victim, according to the law- 
suit. 
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On March 16, 2001, the DOC an- 
nounced it was paying $2.25 million to 
settle a lawsuit involving the shooting 
deaths of Tacoma teens Willie Gilmore Jr. 
and Keyno McGhee. They were killed by 
Warrick Washington, a mentally ill parolee 
with a gun fascination who refused to take 
his medications and drank alcohol. 
Washington’s parole officer, Jim 
McGinnis, ignored calls from the man’s 
father that his son was becoming para- 
noid. McGinnis found ammunition in 
Washington’s possession less than a 
week before the killings and did nothing. 
Felons are barred by state and federal law 
from possessing ammunition. 

Still in Denial? 

In all three cases the DOC vigor- 
ously defended its actions and those 
of its employees. In Taggart v. State, 
822 P.2d 243 (Wash. 1982) the Wash- 
ington supreme court held that state 
parole officers could be held liable for 
failing to protect others from the rea- 
sonably foreseeable acts resulting from 
the dangerous propensities of parol- 
ees. In 1984 the Sentencing Reform Act 
(SRA) went into effect, which elimi- 
nated parole, and with it the state’s 
liability for crimes committed by ex pris- 
oners. By 1990 however, Washington 
prisoners were being sentenced to 
“community supervision” for periods 
of 1 to 3 years after serving their deter- 
minate sentences. In 1995 the 
legislature enacted a new statutory 
scheme that creates the fiction, bought 
by the courts, see In Re Crowder, 97 
Wa.App. 598 (Wa. App. Div. I 1999), 
that SRA sentenced prisoners who 
committed crimes after 1995 are “pris- 
oners” whether they are in prison or 
on “community placement” with the 
sentence not being discharged until 
every last day has been completed. By 
successfully arguing there is no differ- 
ence if the person is in prison or on 
“community placement” outside of 
prison the state has effectively ensured 
its liability for the criminal acts com- 
mitted by its wards. 

The state attorney generals’ office 
has eagerly and successfully defended 
this concept to ensure an expanding 
net of state control over those unfor- 
tunate enough to become enmeshed in 
the criminal justice system. As the state 
is learning, with control comes respon- 
sibility and liability. Washington 
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currently has 55,000 people on “com- 
munity supervision.” By state law, 
these individuals are considered “in- 
mates”. This compares to around 15,000 
people confined in Washington pris- 
ons. 

What the above cases show is that 
the DOC is incapable and unwilling to 
protect public safety. Having created a 
vast, repressive framework to keep tens 
of thousands of citizens under state 
surveillance for years, it is not surpris- 
ing that juries are taking the state at its 
word and expecting them to maintain a 
semblance of order. 

As soon as the $22.4 million ver- 
dict in Joyce was announced, the 
Washington DOC and the governor’s 
office went into full spin control mode. 
Governor Gary Locke issued a state- 
ment announcing the verdict would be 
appealed and “If the state were held 
responsible for any and all actions by 
the released offender, then it must be 
determined that community supervision 
is not viable for state or local govern- 
ment .... Imposing liabity for his 
[Stewart’s] involvement in an auto ac- 
cident extends public liability too far.” 

Locke’s press secretary, Dana 
Middleton, questioned whether the 
state can adequately monitor all 55,000 
people on community supervision. Jack 
Connelly stated: “The response is ‘If 
you’re not even going to try to do your 
job, then don’t put these guys on com- 
munity supervision. Put them in jail.” 
Which raises the question of whether 
Washington is willing to increase its 
prison population four fold in the near 
future, having increased it almost five 
fold in the past 25 years. 

In the October, 2000, issue of The 
Communique, the DOC’s in house 
newsletter, both Governor Locke and 
DOC boss Joe Lehman had statements 
decreying the Joyce verdict and hop- 
ing that an appeals court “will decline 
to extend liability of correctional offi- 
cials this far.” They framed the issue 
as one where DOC staff could not pre- 
dict that Stewart would be involved in 
a car accident, which was not the basis 
for their liability. 

In the Couch case, assistant attor- 
ney general Steven Meeks, who tried 
the case, said the defense was “hope- 
less” after the trial judge held that the 
DOC owed a duty to supervise Davis 

3 


and to control or deter his criminal be- 
havior. Meeks said “We were denied 
the ability to establish comparative 
fault and there was insufficient evi- 
dence to show proximate cause.” The 
state is appealing that verdict as well. 
The verdicts accrue 12% interest an- 
nually while the state appeals. 

In recent years crime victim litiga- 
tion has become more common. 
Typically judgments against indigent 
criminals are worthless as they will 
rarely if ever be paid. However, crime 
victim litigation against local, state and 
federal agencies that do not adequately 
supervise parolees and probationers is 
a fertile ground for litigation as such 
verdicts can be paid. Not surprisingly, 
most “victim advocates” employed by 
prosecutors neglect to tell crime vic- 
tims, especially victims of violent 
crimes, that they may have a cause of 
action against government agencies 
who are negligent in their parole and 
probation supervision. Which begs the 
question of whose interests are being 
served by these “advocates.” 

PLN recently expanded the scope 
of its legal coverage to include this type 
of victim litigation because it under- 
scores the point that the current system 
of mass imprisonment with its goal of 
“tail’m, nail’m and jail’m” does little to 
meet the needs of prisoners and even 
less to enhance or protect public safety. 
If prisoners are provided with meaning- 
ful work, mental health and social 
services upon release from captivity 
public safety is enhanced. That both 
Stewart and Davis had serious mental 
health problems that went unaddressed 
by the DOC’s “community corrections 
officers” illustrates the punitive and 
police nature of the parole system. Had 
these men received mental health treat- 
ment there is a good chance that 
Yoshiko Couch and Paula Joyce would 
still be alive today. Ironically, no one 
claims that the parole officers had any 
duty or obligation to secure mental 
health treatment for Davis and Stewart. 
Holding the state liable for recidivism 
may well start people questioning why 
meager to begin with prison rehabilita- 
tion programs have been largely 
eliminated from Washington prisons.® 

Sources: Tacoma News Tribune, The 
Communique, Seattle Times, National 
Law Journal 
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Closing Washington’s Window of Parole Liability 


I n addition to almost $50 million in 
settlements and verdicts assessed 
against the Washington DOC in recent 
months, the Washington DOC has paid 
an additional $20.6 million to settle 25 
parole liability cases and pay one jury 
verdict since 1994. Apparently, the state 
had previously been able to buy off vic- 
tim plaintiffs for relatively small amounts 
of money. Before 2000 the only case to 
go to trial resulted in a 1 997 Pierce county 
(Tacoma) jury verdict of $6.3 million to 
the family of Meeka Willingham, a 1 6 year 
old cheerleader murdered by parolee John 
Eggers. The highest settlement, before 
the TJnderdahl case this year, was $1.8 
million paid to a Seattle woman in 1998 af- 
ter she was stalked, shot and left paralyzed 
by a former boyfriend who was on parole 
for previously assaulting and raping her. 

The state of Washington is self in- 
sured for individual payouts of $5 million 
or less. Insurance companies pay the rest 
but this arrangement is in danger in light 
of skyrocketing claims and the Washing- 
ton Attorney Generals (AG) office’s 
failure to file a notice of appeal in a $17 
million sexual abuse case against the De- 
partment of Social and Health Services. 
From July 1, 2000, through February 28, 
200 1 , the state of Washington paid out 
$68 million for lawsuits against the state. 
This does not include verdicts that are 
under appeal; it applies only to money 
actually paid to victims of state neglect. 
During the 1990’s the highest amount of 
payouts in a given year was $26.3 million. 
For most years in that decade the state of 
Washington paid less than $20 million a 
year to settle lawsuits and pay jury ver- 
dicts. For fiscal years 2001-03 governor 
Gary Locke is asking the legislature to 
budget $1 13 million to pay verdicts and 
settlements against the state. Betty Reed, 
the state’s Risk Management Adminis- 
trator, said that recent verdicts and 
settlements against the state should not 
be viewed as a sign that the state is will- 
ing to pay money to end high risk 
lawsuits. Arguably this is the mindset 
that led to the state’s current problems. 
Reed said that half the tort claims filed 
against the state are denied without any 
payment (she did not say how many of 
these resulted in lawsuits which the state 


by Paul Wright 

then lost. Presumably all the parole suits 
the state has lost fall into this category); 
40% result in a nominal cash payment and 
1 0% go to trial with the state winning three 
out of our cases. “The state still presents 
a vigorous defense against all of their law- 
suits,” Reed said. 

Until recently, the DOC settled its 
parole liability for relatively small sums 
by low balling the plaintiffs. The dynamic 
appears to have changed when high caii ; ~ 
ber personal injury lawyers like Jack 
Connelly and Keith Coluccio got in- 
volved. Highly skilled, competent and 
with ample resources from their law firms, 
these lawyers could, and did, take on the 
state with itsmn limited resources, and get 
adequate compensation for their clients’ 
injuries. The role of these lawyers has 
been instrumental in highlighting the fail- 
ings of Washington’s current parole 
system. Before September 2000, victim 
payouts of a few hundred thousand here 
or a few tens of thousands of dollars there 
were simply the DOC’s cost of doing busi- 
ness in a slipshod and incompetent 
manner. Since Washington law does not 
allow for the assessment of punitive dam- 
ages it is relatively difficult for 
Washington juries to send a message. 
Multi million dollar verdicts have raised 
the prospect of making the DOC’s parole 
business too expensive to run if it can’t 
be done competently and prudently. 

According to Kathleen Mix, chief 
deputy attorney general, the Washing- 
ton AG’s office has 22 current lawsuits 
pending against it involving parole liabil- 
ity and an additional seven claims have 
been filed with the state in which no law- 
suit has yet been filed. Mix said the AG ’ s 
office was working with the DOC “to de- 
velop some strategies to address their 
liability problems.” The AG’s office added 
six lawyers to its 40-lawyer tort division 
in 2000 and plans to add 5 or 6 more this 
year. “You’ve got to have experienced 
staff handling high exposure cases,” Mix 
told the National Law Journal. The im- 
portance of this became obvious when 
the AG’s office defended the aforemen- 
tioned DSHS sex abuse suit, got hit with 
a $17 million verdict, then the largest in 
state history, and the AG’s lawyers on 
the case were too incompetent to file a 


notice of appeal within the 30 days al- 
lowed by state law. 

So far the state’s biggest, and most 
immediate, solution has been to seek 
statutory immunity from parole supervi- 
sion suits. The state senate approved 
legislation that would make parole offic- 
ers immune from suit even if their 
negligence and incompetence results in 
death or injury. Sue Evans, spokeswoman 
for the Washington State Trial Lawyers 
Association, said the legislature should 
demand improvements from the DOC, not 
cut off victim’s court access. “It’s a totally 
backward strategy. If the state is not moti- 
vated by these verdicts and the deaths of 
people, when are we going to be motivated 
to fix the problems?” Evans said. 

Several state senators from both par- 
ties voted against, and denounced the 
legislation. Republican senator Pam 
Roach noted “This bill is about protect- 
ing the government from its citizens.” 
Ultimately the bill died in the state house 
but will surely be back next year. 

The Tacoma News Tribune (TNT) ran 
an excellent five part series examining 
Washington’s parole system. [The series 
is on the Internet at: www.tribnet.com/ 
projects/parole.] The TNT noted that the 
recently enacted Offender Accountabil- 
ity Act (OAA), despite its “tough on 
criminals” veneer, actually does away with 
mandatory, specific standards leaving 
most parolees with no in person supervi- 
sion and leaving it up to each parole officer 
to decide what to do with each parolee. A 
system ripe for abuse but, the lack of spe- 
cific performance standards is expected 
to make it harder for plaintiff s attorneys 
to win parole liability suits. 

Some legislators, including longtime 
DOC flunky Ida Ballasiotes, claimed to be 
absolutely shocked that in the wake of the 
OAA the DOC would actually decrease its 
supervision of parolees. If true, this indi- 
cates legislators give no thought to the real 
world effect of the laws they pass. 

In late March 2001, the DOC an- 
nounced it had hired former state Supreme 
Court justice Phil Talmadge to review the 
DOC’s parole practices in order to reduce 
its liability. For his weeklong review, the 
DOC will pay the rightwing Talmadge 
$10,000. In an interview with the TNT 
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W elcome to PLN’s 132nd con- 
secutive issue. May 2001, 
marks PLN's eleventh anniversary. In that 
time period PLN has grown from a 10 
page, hand typed, photocopied newslet- 
ter to its current magazine format and size. 

As reported in last month’s editorial, 
things at PLN have been hectic in the 
aftermath of the disappearance of PLN' s 
embezzling former office manager Fred 
Markham in mid February. Since then, our 
main goal has been to get PLN s monthly 
production back on schedule. Equally im- 
portant, and vital, has been the 
reconstruction of PLN s financial records, 
reorganizing our office and in many ways 
starting from scratch. We are still assess- 
ing the damage caused by Fred’s 
embezzlement and sabotage. Right now 
PLN is having higher expenses than nor- 
mal, including having to hire an 
accountant to help us reconstruct the fi- 
nancial records that Fred stole or 
destroyed to cover up his thievery. If you 
can afford a donation at this time, please 
send it. Any support, including stamps, 
is much appreciated. 

At our current rate of progress, we 
hope to be back on our regular publish- 
ing schedule by the June or July issue. 
You can save valuable staff time by re- 
newing or extending your subscription 
before it expires. We will keep readers 
apprised of developments and progress. 

On January 19, 2001, longtime politi- 
cal activist and political prisoner 
supporter Herman Liveright, 89, died in a 
Corpus Christi hospital in Texas where 
he was spending the winter. Herman’s 
political activism included being fired as 
program director of a New Orleans televi- 
sion station for refusing to tell the U.S. 
senate’s internal security committee if he 
was a communist. He was also convicted 
of contempt of congress. The U.S. su- 
preme court reversed his conviction in 
1962. For many years Herman and his 
partner Betty have published This Just 
In.. A Bulletin for News of Political Pris- 
oners and POWs. Herman is survived by 
his partner Betty, son Timothy, daughter 
Beth, his sister Lucy Wilson and two 
grandchildren. Herman will be sorely 
missed by the activist community. Every- 
one at PLN offers their condolences to 
Herman’s family. 
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From the Editor 

by Paul Wright 

One of the last acts by president 
Clinton before he left office was commut- 
ing the sentence of political prisoner, and 
PLN columnist, Linda Evans. Linda was 
released from prison on January 20, 200 1 , 
after serving some 17 years in prison for 
anti imperialist actions against the U.S. 
government. We wish Linda luck and suc- 
cess in her newfound liberty. 

On March 2 1 , 200 1 , the court of ap- 
peals for the Ninth circuit reversed the 
dismissal of PLNs lawsuit against the 
Washington DOC over the censorship 
of our May, 1999, issue. Washington 
prisoncrats censored that issue of PLN 
because it exposed the DOC’s long time 
practice of hiring and employing Nazis 
and white supremists. The ruling is un- 
published and will be reported in greater 
detail in an upcoming issue of PLN. The 
case is PLNv. Washington DOC. 

PLN was represented in that case 
by Frank Cuthbertson of the Tacoma law 
firm of Gordon, Thomas, Honeywell, 
Malanca, Peterson and Daheim. On 


March 2, 2001, five days before oral ar- 
gument was scheduled in the case, Frank 
was appointed to the Pierce county 
(Tacoma) superior court bench by gov- 
ernor Gary Locke. In doing so, Frank made 
history by becoming the first African 
American judge in Pierce county history. 
Tim Scott, another lawyer with the firm, 
took over the case and did oral argument 
before the appeal court. PLN and many 
other injured plaintiffs have lost a pow- 
erful and compassionate advocate with 
Frank’s ascension to the bench. The resi- 
dents of Pierce county have gained a 
brilliant and fair-minded jurist committed 
to the principle of equal justice before 
the law. Everyone at PLN wishes Frank 
success as a judge. 

The other good news is that with the 
reversal in that case, at this point, PLN 
has never lost a lawsuit. The case has 
been remanded to the district court in 
Spokane for further proceedings. 

Enjoy this issue of PLN and please 
encourage others to subscribe.® 


Private Prison Contractor Not 
Entitled to Immunity 


T he West Virginia Supreme Court 
has held that a private contrac- 
tor of youth incarceration services is not 
entitled to immunity under the Govern- 
mental Tort Claims and Insurance Reform 
Act (the Act), W.Va. Code §§ 29-12A-1 
to -18. 

Tracy Galloway initiated delinquency 
proceedings against her fourteen- 
year-old son. The son was arrested, 
detained at a facility run by Youth Ser- 
vices Systems, Inc., a nonprofit 
independent contractor, and a court di- 
rected that he receive inpatient drug and 
alcohol treatment. However, the son was 
released without treatment. He then com- 
mitted suicide after ingesting a controlled 
substance. 

Galloway filed a wrongful death suit 
against Youth Services Systems (YSS) in 
state court. YSS moved for summary judg- 
ment, claiming immunity under W. Va. 
Code 29 1 2 A-S(a)(3), (14). The circuit court 
denied summary judgment and YSS filed 
an application for a writ of prohibition with 
the Supreme Court of Appeals seeking to 


prevent the suit on the basis of the afore- 
mentioned immunity. 

The court held that, before an entity 
can claim the disputed immunity, it must 
show that it is a political subdivision of the 
state pursuant to W. Va. Code § 
29-12A-5(aX3),(14). YSS argued thatitwas 
a political subdivision because it received 
most of its funding from the state and it 
performed a function traditionally reserved 
for the state (incarceration). However, the 
court held that, because YSS was not created 
by any state or local authority, YSS was an 
independent contractor. The Act has no men- 
tion of ‘private corporations” or “independent 
contractors” from its section defining politi- 
cal subdivisions and specifically excludes, 
“contractors” and independent contrac- 
tors” from it definition of state employees. 
Therefore, an independent contractor is not 
a political subdivision of the state and is 
not entitled to immunity under the Act. 

The writ of prohibition was denied. 
See: West Virginia ex rel. Youth Services, 
Inc. v. Wilson, 204 W.VA. 637 (1999).® 
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NY Court Reinstates Malicious Prosecution Claim, 
Denies Summary Judgment 


A federal district court in New 
York has reinstated the mali- 
cious prosecution claim in Scott v. 
Coughlin and allowed trial to proceed 
on the issue of whether the denial of 
three requested witnesses at a prison 
disciplinary hearing was a violation of 
due process. 

Harold Scott, a New York state pris- 
oner, was charged - in both prison 
disciplinary and state felony criminal 
actions - with possession of a shank 
after one was allegedly found in the 
leg of his bed. Scott was found guilty 
at a disciplinary hearing and sentenced 
to 45 days keeplock, 30 days of which 
were deferred. Scott unsuccessfully 
appealed the disciplinary charge. Scott 
then filed an Article 78 petition, which 
the defendants did not contest so that 
the petition was granted without 
reaching the merits and the incident 
was expunged from Scott’s record. 

Scott was produced before the 
Beekman Town Justice for arraignment 
on the criminal charges. Believing he 
could not be compelled to appear with- 
out a court order, Scott refused to enter 
the courtroom. This resulted in another 
disciplinary charge. Scott’s criminal 
trial resulted in a mistrial and the state 
then dismissed the case. 

Scott was found guilty of disobey- 
ing a direct order and interfering with 
corrections officers in a second disci- 
plinary hearing. He was sentenced to 
60 days keeplock. Instead of keeplock, 
he was confined in the more restrictive 
A2-Special Housing Unit (SHU). Scott 
filed an unsuccessful appeal and his 
Article 78 petition was denied. 

Scott filed suit under 42 U.S.C. § 
1983 alleging he was denied due pro- 
cess in the disciplinary hearings 
because he was deprived of an impar- 
tial hearing officer and denied the right 
to call witnesses and present evidence. 
He also alleged the second disciplin- 
ary action was retaliatory and that 
prison officials conspired to falsely 
charge him with possession of the 
shank. The district court dismissed the 
claims under the theory that, pursuant 
to Sandin v. Connor, 515 U.S. 472 


(1995), Scott could not show that his 
60-day confinement in a SHU implicated 
a liberty interest. Scott v. Coughlin, 944 
F.Supp. 266 (S.D.N.Y. 1996). The Sec- 
ond Circuit reversed the court’s 
dismissal because the analysis had er- 
roneously relied upon New York state 
prison regulations in place at the time 
of the analysis instead of those in place 
at the time of the SHU confinement. 
Scott v. Albury, 156 F.2d 283 (2d Cir. 
1998) {PLN, Oct. 1998, Feb. 1999], The 
defendants then filed a motion for sum- 
mary judgment alleging that the SHU 
confinement did not implicate a liberty 
interest, that Coughlin, the commis- 
sioner of the prison system, was not 
personally involved in the actions lead- 
ing to the suit, and that the defendants 
were entitled to qualified immunity be- 
cause they did not violate any clearly 
established laws of which they reason- 
ably should know. 

Using the Second Circuit’s Welch 
v. Bartlett, 196 F. 3d 389 (2d Cir. 1999) 
decision as a guide, the court held that, 
to determine whether Scott’s confine- 
ment in the SHU was “significant and 
atypical,” a requirement for showing a 
liberty interest under Sandin, it must 
be compared with the duration and fre- 
quency of similar confinement resulting 
from the ordinary administration of the 
prison. However, because the prison 
did not keep statistics on the frequency 
and duration of SHU admissions in 
1987, the court was unable to complete 
the analysis. Therefore, there were ma- 
terial facts in dispute regarding this 
issue and the court could not grant 
summary judgment based on the al- 
leged lack of a liberty interest. 

The court dismissed Coughlin from 
the suit. Scott had addressed his two 
disciplinary appeals to Coughlin. How- 
ever, Coughlin had merely forwarded 
them to another defendant responsible 
for disciplinary appeals. Because there 
was no evidence that Coughlin ever 
knew of the alleged constitutional vio- 
lations, he was not personally involved 
them. Likewise, three other prison offi- 
cials to whom Scott made oral 
complaints regarding the disciplinary 


proceedings were dismissed from the 
suit because they were not the officials 
designated to review appeals from dis- 
ciplinary hearings. 

The hearing officer who presided 
over the second disciplinary hearing 
claimed qualified immunity on the ba- 
sis of his reasonable belief that the 
additional witnesses requested by Scott 
were irrelevant. However, the court had 
previously found that Scott had raised 
a material fact issue of whether that de- 
cision was reasonable. The witnesses 
were eyewitness to the incident at the 
courthouse and Scott raised unre- 
solved issues of whether a direct order 
was given for him to enter the court- 
house. Therefore, the hearing officer 
was not entitled to qualified immunity. 

Four other guards Scott alleged 
had filed false, retaliatory disciplinary 
charges against him, were dismissed 
from the suit because a “prison inmate 
has no constitutionally guaranteed im- 
munity from being falsely or wrongly 
accused of conduct which may result 
in The deprivation of a protected lib- 
erty interest.” 

The court had previously dis- 
missed Scott’s malicious prosecution 
claim because “a plaintiff may only pre- 
vail on a claim for malicious 
prosecution when the criminal pro- 
ceeding was terminated in favor of the 
accused.” At that time, the court held 
that dismissal following a mistrial was 
not termination in Scott’s favor. How- 
ever, in Murphy v. Lynn, 118 F.3d 938 
(2d Cir. 1997), the Second Circuit held 
that such a dismissal may be a termina- 
tion in favor of the defendant if it 
implies a lack of reasonable grounds 
for prosecution. For that reason, the 
court reinstated the malicious prosecu- 
tion claim, but did not determine 
whether the proceedings were termi- 
nated in Scott’s favor. 

The motion for summary judgment 
was granted in part and denied in part. 
The case was set for further proceed- 
ings on the issues of the denial of 
Scott’s witnesses and malicious pros- 
ecution. See: Scott v. Coughlin, 78 
F.Supp.2d 299 (S.D.N.Y. 2000).® 
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Warden Fired Over Riot at New Mexico CCA Prison 


C orrections Corporation of 
America officials fired the war- 
den and chief of security at the Torrence 
County (New Mexico) Detention Facility 
just three weeks after a November 1 1 , 2000 
prisoner uprising involving 32 District of 
Columbia prisoners who reportedly used 
a six-inch shank, mop handles, toilet bowl 
scrubbers and table legs to injure eight 
CCA guards. 

The uprising began at around 12:30 
a.m. after prisoners refused to go to their 
cells for the night. State police Lt. Pete 
Kassetas said there was some kind of dis- 
agreement between prisoners and guards, 
but wouldn’t be more specific about what 
sparked the disturbance. 

“There were 32 different inmates in 
the pod,” Kassetas told the Albuquer- 
que Journal, “there are probably 32 
different reasons why they rioted.” 

Prison officials pumped tear gas into 
the pod through pipes in the ceiling. The 
melee was not quelled until 2:40 a.m., said 
Ellen Hawks, assistant warden. 

Seven guards were transported to 
University of New Mexico and Presbyte- 
rian hospitals. Five suffered stab wounds. 
Two were initially listed as critical but af- 
ter surgery were listed in satisfactory 
condition. Another guard was treated at 
the scene by prison medical personnel. 
No prisoners were injured, say state po- 
lice. 

CCA opened the Torrence County 
prison in December 1990 as a 268-bed 
rent-a-jail for housing federal prisoners. 
The facility was expanded to 900 beds in 
1997, but held only 397 prisoners when 
the November uprising took place. 

The incident occurred in pod 5-C of 
the west wing of the facility, where all of 
the prison’s 183 District of Columbia pris- 
oners are housed. In addition to the DC 
prisoners, the prison held 147 U.S. 
Marshal’s prisoners, 36 Torrence County 
and 3 1 Lincoln County jail detainees. 

This was not the first time the 
Torrence prison has had problems. In 
1999 a fight during a softball game left 
five prisoners and two guards injured. In 
1998, several prisoners were killed or in- 
jured. One was fatally stabbed in 
November 1998. In August of that year, a 
knife fight between black and Hispanic 
prisoners left five prisoners and two 


guards injured. Eight days before that, 
prisoners arriving from Washington D.C. 
attacked and injured five guards. A pris- 
oner suffered severe head injuries in a 
September 1998 beating. And on Octo- 
ber 20, 2000, two prisoners tried to escape 
by climbing over as many as seven of the 
prison’s 15 foot fences before being de- 
tected and recaptured. 

The November uprising reinforced 
fears of people living in the nearby town 


of Estancia. Restaurant owner Bob 
Lutrick said the town “needs a siren to 
alert us when there are problems out 
there.” 

“I think it’s horrible,” said Betty 
Boltz, a video storeowner, “I think 
the prison should be run by the 
state.”! 

Sources: Albuquerque Journal, As- 
sociated Press 


Kentucky Phone Rate Ruling 


A federal district court in Ken- 
ucky held that the filed rate doc- 
trine barred any claims for money 
damages against Phone Company and 
county jail defendants. However, injunc- 
tive relief was still available. The court 
questioned the legality of an exclusive 
service provider contract. 

In the August, 1999, issue of PLNv/e 
reported the filing of Daleure v. Common- 
wealth of Kentucky, a class action lawsuit 
that challenged the phone rates charged 
by prisons and jails in Kentucky, Missouri, 
Indiana and Arizona. This ruling addresses 
the defendants’ motion to dismiss the suit. 
In a footnote the court notes that in previ- 
ous unpublished orders it has dismissed 
as defendants the states of Arizona, Mis- 
souri and Indiana for lack of personal 
jurisdiction and the state of Kentucky was 
dismissed based on its Eleventh amend- 
ment immunity. The Kentucky jails remain 
as defendants only for purposes of injunc- 
tive relief. 

In their suit, the plaintiffs claimed that 
the high phone rates and exclusive phone 
contracts violated the Sherman Anti Trust 
Act, 15 U.S.C. § 1 and the equal protec- 
tion clause. In this ruling the county jail 
and phone company defendants sought 
dismissal of the suit for failing to state a 
claim. The court granted the motion in 
part and denied it in part. At this point, 
the remaining defendants are the fiscal 
courts (counties) of Oldham, Grayson, 
Bullitt, Lame, Franklin and Jefferson. The 
phone company defendants are Invision 
Telecom, MCI Telecommunications, 
Worldcom Inc., Gateway Technologies 
and Security Telecom Corp. 

The court’s ruling describes the regu- 
latory action taken by the Kentucky Public 


Service Commission (PSC) to limit the goug- 
ing of consumers who accept collect calls 
from Kentucky prisoners [see details on 
this ruling in the August, 1999, issue of 
PLN\. The PSC also lowered the rates 
charged on prison and j ail calls in Kentucky. 

The court discussed the history of 
the filed rate doctrine which precludes 
suits for damages against companies 
whose services are regulated by the gov- 
ernment and the companies duly file their 
rates with the respective government 
agency, in this case the PSC. The court 
held that anti trust laws do not allow for 
private suits for money damages against 
regulated industries. The court dismissed 
all the plaintiffs’ claims for money dam- 
ages against all defendants. 

The court dismissed the plaintiffs 
equal protection claim for injunctive re- 
lief by holding the jails have no influence 
over the_ rates charged in non prisoner 
collect calls. The court held that for equal 
protection purposes prisoner collect call- 
ers and non-prisoner collect callers were 
not similarly situated. 

The only claim that survived the de- 
fendants’ motion to dismiss was their 
claim for injunctive relief under 1 5 U.S.C. 
§ 1 where they claimed the defendants 
have created an illegal monopoly by use 
of their exclusive phone service contracts. 
While not dismissing the claim at this 
stage, the court expressed skepticism that 
the plaintiffs would ultimately prevail. 

As previously reported in PLN, all 
of the federal anti trust suits challenging 
prison and jail phone rates have been dis- 
missed under the filed rate doctrine and 
are on appeal in the circuit courts. See: 
Daleure v. Kentucky, 1 19 F. Supp.2d 683 
(WD KY 2000)! 
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Eight Prisoner Deaths In California Women’s Prison 
Revive Concerns About Medical Care, Availibility 
Of Compassionate Release 

by Silja J.A. Talvi 


T he deaths of eight female pris- 
oners within a seven-week pe- 
riod at a California women’s prison have 
sparked a new round of activist and leg- 
islative inquiry into the provision of 
adequate and timely medical care in the 
state’s prison system. 

No foul play is suspected in the 
deaths of the Central California Women’s 
Facility (CCWF) prisoners. But the con- 
centration of these deaths in November 
and December, 2000, resulted in renewed 
insistence on the part of several San Fran- 
cisco Bay Area-based prisoner advocate 
groups that the California Department of 
Corrections (CDC) must continue to im- 
prove its health care delivery system, and 
to provide compassionate release to ter- 
minally ill prisoners. 

Among the deceased were Eva 
Vallario, 33, who died suddenly in a prison 
visiting room and Pamela Coffey, 46, who 
died on December 2 in front ofher cellmates. 
Coffey’s cellmates have complained that 
Medical Technical Assistants (guards who 
are also licensed vocational nurses) made 
fun ofher pleas for assistance a half-hour 
before her death. 

Some of the concerns expressed by 
prisoner advocate groups were echoed 
by Senator Richard G. Polanco (D-Los 
Angeles), Chairman of the Joint Legisla- 
tive Committee on Prison Construction 
and Operations, who called for a special 
hearing on January 17, 2001, regarding 
the deaths. The hearing, dominated by 
testimony from the CDC, also allowed for 
public comment from some of the family 
members of the deceased prisoners. 

In October, Sen. Polanco also over- 
saw hearings inside two California 
women’s state prisons, which included 
extensive testimony from current and 
former prisoners alleging deficiencies in 
the quality of health care for serious and 
life-threatening medical conditions. 
[PLN, Apr. 2001], 

“I am extremely disturbed by the re- 
ports I have received about the inordinate 
number of prisoner deaths in the past 
month,” wrote Sen. Polanco in a Decem- 


ber 1 8 letter to CDC Acting Director Steve 
Cambra. 

With a combined population of al- 
most 7,000 prisoners, CCWF and the 
adjacent Valley State Prison for Women 
(VSPW) constitute the largest women’s 
prison complex in the world. Having 
doubled in the last decade, the number of 
women in prisons is increasing at a much 
greater rate than male prisoners, a trend 
that has been linked to the implementa- 
tion of mandatory minimum and three 
strikes legislation. 

There are now slightly over 10,000 
women imprisoned in the California state 
prison system, out of a total prisoner 
population of roughly 162,500. California 
has an incarceration rate of 479 prisoners 
per 100,000 population, compared to a 
nationwide rate of 426 per 100,000. 

Since the early 1 980s, California has 
been home to the largest ongoing prison- 
building program in the United States. 
The CDC’s Master Plan currently predicts 
that the growing prisoner population will 
exceed maximum operating prison capac- 
ity of 177, 197 in April 2004. ” 

According to the most recently avail- 
able statistics, both CCWF and VSPW are 
respectively operating at 1 7 1 % and 1 69% 
above design capacity. 

Over the past several years, both 
CCWF and other California women’s pris- 
ons have been criticized by such 
international human rights groups, which 
have pointed to what, they consider prob- 
lems of substandard medical care. In 
December, Amnesty International re- 
newed their concerns about the adequacy 
of medical care provided to female pris- 
oners in California state prisons. 

“What is particularly alarming now 
is that these deaths have come just weeks 
after state legislative hearings raised con- 
cerns about medical neglect at these 
facilities,” the organization said in a press 
release. 

A 1995 class action lawsuit, Shumate 
v. Wilson, accused prison administrators 
and medical staff at CCWF and Chino’s 
California Institute for Women with cruel 


and unusual punishment and “deliberate 
indifference” to the health needs of pris- 
oners. In 1997, the state of California 
agreed to institute significant changes in 
the health care system and submit to 
court-ordered monitoring, without admit- 
ting wrongdoing. In August, 2000, the suit 
was dismissed with the agreement of all 
parties involved. 

Following the recent deaths, the 
CDC launched its own, internal investi- 
gation, in addition to hiring a team of 
clinicians to examine medical records of 
three, so-called “unexpected deaths.” The 
remaining deaths are being considered 
“expected” by the CDC, citing the termi- 
nal illnesses of the women before their 
deaths. 

In two of the three “unexpected” 
deaths, the medical team found that 
prompt medical care might have prevented 
those deaths. According to the report 
obtained by AP, Dr. Kathleen A. Clanon, 
a UC San Francisco professor, “there were 
significant problems” with the way in 
which Coffey’s ailments were handled by 
the MTAs. 

Dr. Clanon also wrote that Vallario, 
who apparently died after choking on her 
own vomit, might have been saved by 
better medical treatment. 

“Given that Ms. Vallario had a pulse 
when she was first seen by the medical 
team,” wrote Dr. Clanon in the report, 
“there is a substantial likelihood that she 
could have been resuscitated if she had 
been ventilated earlier.” 

Reviews of medical records by UC 
Davis doctors placed no blame on the 
treatment given to the women by the 
MTAs. 

Activist groups have demanded a 
completely independent, external inves- 
tigation, complaining that group of 
doctors were selected and paid by the 
CDC. 

“There are several investigations 
being undertaken looking at medical and 
custody issues [to look] at what staff did 
or didn’t do, perhaps, in the events pre- 
ceding the deaths,” answered CDC 
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Deaths (continued) 

spokesperson Terry Thornton. “We are 
just as anxious as everyone else to get 
answers ... if there is any evidence of staff 
misconduct, those will be dealt with ap- 
propriately.” 

Thornton also stressed that CCWF 
experiences higher annual death rates 
than any other women’s state prison be- 
cause prisoners requiring more intensive 
medical attention are transferred there 
from other facilities because of CCWF’s 
Skilled Nursing Facility and other medi- 
cal services. Last year, a total of 1 6 women 
died at CCWF. In 1999, nine women died 
there. 

But all of the eight recent deaths cry 
out for close examination, according to 
Cynthia Chandler, an attorney and co-di- 
rector of the Oakland-based Justice 
Network On Women, a non-profit law cen- 
ter that provides women prisoners with 
direct legal services and represents many 
terminally ill women seeking compassion- 
ate release. 

Among the deaths of terminally ill 
women were that of Carolina Paredes and 
Michelle Wilson. Both of these women, 
said Chandler, suffered needless delays 
in treatment and should have been 
granted compassionate release once they 
became terminally ill. 

Paredes, who died of metastasized 
cancer at the nearby Madera Community 
Hospital, started developing serious ab- 
dominal pains and complaining to staff at 
L.A. County Jail early in 1999. Paredes 
pleaded for medical attention and re- 
ceived none, said Chandler, who served 
as her lawyer in the final year of Paredes’ 
life. 

Transferred to CCWF in August 
1999, Paredes continued to complain 
about serious pain, fainting and vomit- 
ing. Although a pelvic exam was 
performed shortly thereafter, she was not 
diagnosed with uterine cancer until Oc- 
tober. The six cycles of chemotherapy, 
which was supposed, to have been pro- 
vided to her immediately were interrupted 
continually through February, explained 
Chandler, owing to the failure on the part 
of prison staff to transfer required 
bloodwork or chemotherapy drugs with 
Paredes to her chemotherapy visits. Fi- 
nally, in May 2000, Paredes was given a 
terminal diagnosis of six months or less. 
Despite the efforts of her lawyer, com- 
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passionate release was never granted. Her 
family was not informed that Paredes was 
nearing death in a nearby community 
hospital. She died alone on December 14. 

“This was very traumatic to her fam- 
ily,” said Chandler. A similar set of errors, 
delays and failures of communication 
contributed to Wilson’s death, alleged 
Chandler. Wilson, an HIV-positive woman 
serving a three year sentence for prosti- 
tution with extenuating circumstances, 
arrived at CCWF on February 10, 2000 
complaining of debilitating headaches. 
That month, she was diagnosed with a 
brain tumor of unknown origin. A follow- 
up visit with a neurosurgeon for a 
comprehensive diagnosis was to be 
scheduled. 

During the following six-month pe- 
riod, Wilson was transported out to see a 
neurosurgeon twice. Both times, ex- 
plained Chandler, relevant medical files, 
tests and/or x-rays were left behind, and 
the examinations could not take place. In 
August, Wilson was finally diagnosed 
with benign meningioma, which had 
spread to her brain stem. Surgeons were 
successful in removing some of the tu- 
mor, but the growth in the brain stem 
proved inoperable. 

Complications were to follow. Wil- 
son, who already had an AIDS diagnosis, 
developed an abscess in the wound. “She 
was righteously very afraid of the quality 
of care sher was getting and ... was plan- 
ning on refusing any other surgeries. Her 
“hope was to get out and have another 
operation done on the outside,” said 
Chandler. 

Chandler, who was actively working 
on trying to get compassionate release 
for Wilson, last spoke with her client on 
October 1 3 . At that time, Wilson said that 
she had been told that she had less than 
six months to live and was going to be 
given a recommendation for compassion- 
ate release. In Wilson’s last letter to her 
mother, she mentioned a surgery to re- 
move her gallbladder and that her lung 
had been punctured while a central line 
(an alternative to an intravenous line for 
the delivery of fluids and medication) was 
being put in. She wrote of not being able 
to call anyone from a hospital, the name 
of which had been censored. 

“Don’t worry, I’m recovering slowly 
but surely,” she wrote to her mother. 

Then, on December 4, Wilson’s 
mother, Sandra Crawley, received a tele- 
gram saying her daughter had ‘expired. ’ 
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“They never even let me know that 
she was going into a hospital,” said 
Crawley, who explained that she would 
have wanted the opportunity to say 
goodbye to her 37-year-old daughter. 

“[Wilson] was an incredibly smart, 
articulate woman who understood her 
health condition ... this is someone who 
knew how to advocate on her own behalf 
and had a lawyer advocating on her be- 
half, and yet this is how her life ended,” 
noted Chandler. 

According to CDC records, compas- 
sionate release was never, in fact, 
recommended for Wilson. Her death is 
clearly attributable to a “long-term diag- 
nosis of infectious disease,” said 
Thornton. “She received a community 
standard of care for her very complex and 
serious medical problems.” 

“Contrary to what other people say, 
we are interested in providing good health 
care [to prisoners], and if we can’t give it 
to them, we will get them to a place where 
they can get it,” Thornton added. 

Improvements to prison medical care 
have been made since the CDC’s Health 
Care Services Program was created in 
1 997. The program has received increased 
state funding every year since that time. 
For FY 2001-2002, die budget for prison 
health care stands at over 724 million dol- 
lars, out of a total CDC budget of nearly 
five billion dollars. Major budget adjust- 
ments for the current fiscal year will 
attempt to remedy the fact that many medi- 
cal positions in the prison are 
underfunded and vacant, according to 
the California Governor’s Budget Report. 

But Thornton could not comment on 
issues surrounding the lack of notifica- 
tion of Wilson’s mother each of the times 
that her daughter was hospitalized, and 
when she looked likely to die. 

A detailed response to alleged mis- 
takes made in the transference of medical 
files was not yet available. However, said 
Thornton, in one instance, Madera Com- 
munity Hospital was responsible for 
transferring Wilson’s files to the 
neurosurgeon.”[But] we’re willing to take 
part of the blame, I think, at least for the 
second time.” 

Prisoner advocate groups continue 
to point to these two cases as prime ex- 
amples of situations in which 
compassionate release would have been 
warranted, and as examples of how diffi- 
cult it is for terminally ill prisoners to 
receive commutations of their sentences. 
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“[Wilson] would have been an excel- 
lent candidate for compassionate release,” 
said Judy Greenspan of California Prison 
Focus. “The prison could not decide 
whether she was ‘terminal’ or not. Yet 
when it comes to official investigations of 
the deaths, the CDC is quick [to point out 
that women like her] were terminally ill and 
therefore not needing [further] investiga- 
tion. But when it comes to trying to get 
these women compassionate release, they 
are not terminal enough.” 

In an ongoing case, Sherrie 
Chapman, a 43-year-old lifer at the Cali- 
fornia Institute for Women, has been 
diagnosed with mestastized breast can- 
cer and has sued the CDC over the 
quality of medical care she has received. 

In 1985, Chapman found lumps in 
both her left and right breasts, and reported 
her concerns to medical staff. Despite her 
repeated requests for medical tests, 
Chapman was not given a mammogram 
until 1994, when the lumps were actually 
visibly protruding from her right breast. 

More than eight months later, a bi- 
opsy was finally taken, and it confirmed 
breast cancer. Nearly 10 years after she 
first reported her concerns, Chapman had 
a mastectomy of her right breast. In Janu- 
ary 1997, surgeons removed Chapman’s 
left breast, but waited until late 1997 to 
treat worsening uterine pain. By that 
point, Chapman’s diagnosis was uterine 
cancer, necessitating a hysterectomy. 

Today, says Chapman’s lawyer 
Cassie Pierson of Legal Services for Pris- 
oners with Children, Chapman’s cancer 
has spread to her neck in the form of a 
malignant growth. 

In mid-January, Pierson - who has 
urged compassionate release for 
Chapman - received a letter from the Le- 
gal Affairs Division of the CDC stating 
that Chapman was not eligible for com- 
passionate release because “her life 
expectancy, secondary to her carcinoma, 
presently exceeds six months.” 

Compassionate release cases have 
recently dwindled to their lowest point 
in a decade, despite state legislation in 
1997 to help encourage and streamline 
the process. In 1995, a total of 102 cases 
for men and women were initiated by 
prison doctors, and 4 1 sentences for pris- 
oners were effectively “recalled” by 
judges, with a total of eight female pris- 
oners receiving compassionate release. 
In 1999, the year that Democratic Gover- 


nor Gray Davis took office, only one 
woman had her sentence recalled. 

The CDC could not offer an explana- 
tion as to why the number of 
compassionate releases had dropped 
down so significantly. 

Although complete statistics are not 
yet available from the CDC on compassion- 
ate releases of female prisoners in 2000, it 
appears that two women were released, in- 
cluding Gina Muniz, a lifer who died less 
than a week after her release. And on Janu- 
aiy 10, Justice NOW co-director Cassandra 
Shaylor was able to secure the first com- 
passionate release of 200 1 for Cherri Lewis, 
a 46-year-old woman dying of terminal can- 
cer. Lewis had been in prison since 1 995 on 
robbery charges, and has joined her family 
(including a mother dying of cancer) to live 
out her remaining months. 

While the case is being considered a 
victory, of sorts, for Lewis and her family, 
Shaylor notes that it is more the excep- 
tion than the norm. “I attribute that to the 
timing. In the wake of all these deaths, 
[the CDC] doesn’t want anyone else do 
die on their watch ... I hope that Cherri ’s 
[compassionate release] is a sign that the 
CDC is going to reverse their pattern of 
denying these kinds of requests.” 

“It’s really important to point out that 
compassionate release is just one piece 
of an effective system of medical provi- 
sion in a prison system,” adds Shaylor. 
“It isn’t the solution. If they were provid- 
ing adequate medical care to women all 
along, we wouldn’t end up in a situation 
where so many women are so seriously ill 
that they need to be considered for com- 
passionate release.”® 

Silja J.A Talvi is a Seattle-based 
journalist who writes frequently on 
prison-related issues. A version of this 
article first appeared in In These Times. 


NOTICE! 

If you were incarcerated at a 
Corrections Corp. of America (CCA) 
facility and were coerced or pres- 
sured into signing a liability waiver 
(an agreement not to file a lawsuit) 
in exchange for a cash payment, 
please contact: 

Alex Friedmann 
P.O. Box 561 
Nashville, TN 37031 
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New York Students Stage Private Prison Protest 


M ore than 100 Ithaca (NY) Col- 
lege students took over the 
school’s administration building on De- 
cember 5, 2000, beginning a protest, 
which would last more than 34 hours. 
Seven students occupied the college’s 
admissions office while more than 100 
others blocked the entrance to the build- 
ing, refusing to leave until the college 
president agreed to meet their demands. 

The student protesters called upon 
the college to end its contract with 
Sodexho Marriott Services, which oper- 
ates campus cafeterias, unless SMS’s 
parent company Sodexho Alliance com- 
pletely divests from private prisons by 
April 1, 2000. Sodexho Alliance is among 
the largest investors of Corrections Cor- 
poration of America, and also holds 
controlling interests in private prison 
companies in the U.K. and Australia [See: 
related Sodexho/student protest articles 
in the January 2001 issue of PLN], 

Student leader Mark Frank summed 
up the protesting students’ sentiments: 


“We find the college’s relationship with 
private prisons morally reprehensible. As 
a student, I am concerned to know that 
while expenditures on prisons have risen 
in recent years, expenditures on public 
education have fallen. It is quite obvious 
that people deprived of a good educa- 
tion are more likely to end up in prison; 
the policy of building prisons instead of 
schools is self-perpetuating. We want 
Ithaca College to make the ethical deci- 
sion and withdraw from its contract with 
Sodexho.” 

After 24 hours of protest, Ithaca Col- 
lege President Peggy Williams had made 
no attempt to meet with students. In re- 
sponse, the students escalated their 
tactics. Fourteen additional protesters 
took over a second building: the Alumni 
Hall Office, which prompted the adminis- 
tration to concede to four major student 
demands: 

Students won the right to full par- 
ticipation in the college’s review of the 
Sodexho contract, as well as a guaran- 


teed audience with College Trustees to 
discuss the contract. The college will also 
sponsor a community forum to address 
the issue of Ithaca’s relationship with pri- 
vate prisons, and President Williams will 
personally write a letter addressed to the 
Sodexho Marriott Corporation outlining 
the students’ concerns. 

The Young Democratic Socialists as 
well as the Prison Moratorium project 
supported the protests. 

“It is time that students take action 
against the socially irresponsible invest- 
ments the administration has been making 
with our money,” said Kia Kozun, co-chair 
of the Ithaca College YDS chapter. “After 
all, if we are required to pay for our meal 
plans, we should be able to participate in 
the decision making process about where 
our money goes. We will no longer be 
captive investors in private prisons.”® 

Source: Prison Moratorium Project. For 
more information contact Kevin Pranis 
at: kpranis@nomoreprisons.org 


Disciplinary Hearing Reversed for 
Failure to View Videotape 


I n two separate rulings a U.S. 
District Court set aside an Indi- 
ana State Prison Conduct Adjustment 
Board’s (CAB) findings of guilt and pun- 
ishment after determining that the CAB 
violated a prisoner’s due process rights 
when it denied his request to review a 
security camera videotape. 

Darrell Mayers, an Indiana state pris- 
oner, was charged with possession, 
introduction, or use of a controlled sub- 
stance (marijuana). A CAB found Mayers 
guilty and assessed punishment of loss 
of good-time credit and demotion in 
time-earning class. 

Following unsuccessful administra- 
tive appeals, Mayers filed a 28 U.S.C. 
§2254 action claiming that he had been 
denied the right to present evidence be- 
cause the CAB would not grant his 
request to consider a videotape which 
purportedly “showed the real truth in the 
matter.” 

The court granted Mayers’ petition 
and ordered respondent Anderson to 
conduct a new hearing “at which the vid- 
eotape and its contents are available to 


the petitioner and the CAB.” Anderson 
answered that he was “unable to comply 
with the court’s order because the video- 
tape no longer exists.” It was prison policy, 
said Anderson, to reuse security video- 
tapes every seven days. The videotape 
used on May 9th, the date of the alleged 
offense, was reused on May 16th and 
thus no longer available. 

The CAB chairman submitted an af- 
fidavit stating that he did not view the 
security camera videotape and that 
Mayers did not request to view the tape 
at the disciplinary hearing. Mayers re- 
sponded that he asked for review of the 
videotape at the hearing and his lay ad- 
vocate at the hearing corroborated this 
position by affidavit stating that he saw 
“Mayers ask the CAB to look at the vid- 
eotape.” 

The court held that a prisoner who 
stands to lose good-time credits at a 
prison disciplinary hearing should be al- 
lowed to call witnesses and present 
documentary evidence in his defense 
when, to do so, will not be unduly haz- 
ardous to institutional safety. The 


videotape was “documentary” evidence 
and respondent did not suggest that re- 
view of the tape would have jeopardized 
institutional safety. 

That the videotape no longer exists 
does not benefit respondent in any way, 
said the court. Mayers made a timely re- 
quest to review the tape and its present 
unavailability is in no way Mayers’ fault. 

The court concluded that Mayers 
twice asked to review the videotape and 
Mayers contended that the tape would 
establish his innocence. The CAB’s fail- 
ure to view the tape or state that doing so 
would be hazardous violated 14th 
Amendment procedural due process pro- 
tections. Accordingly, the court granted 
the relief requested in Mayers’ petition 
and set aside the finding of guilt. See: 
Mayers v. Anderson, 93 F.Supp.2d 962 
(ND IN 2000). 

In a separate ruling the court granted 
habeas relief to another Indiana State 
Prison prisoner who was infracted and 
sought to use exculpatory video evidence 
at his disciplinary hearing. See: Piggie v. 
Hanks, 98 F.Supp.2d 1 003 (ND IN 2000)® 
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FINALLY!! INMATE CALL COSTS CUT! 


AS FEATURED ONKLAS CHANNEL 8 NEWS - LAS VEGAS 

ggm PRIVATE LINES has pioneered a new concept to bring down the cost of 
inmate telephone calls. 

This service allows inmates (and Half-Way House/Restitution Center 
residents) to make long distance calls from any prison (or Half-Way 
House) in the U.S. at drastically reduced rates AS LOW AS 80 PER 
MINUTE ANYTIME/ANYWHERE! 



By using PLl’s services, inmates, their families, friends and attorneys 
can save up to 70%. 



Law Firms, Media Groups, Legal Aid Clinics & Prison Advocacy 
Organizations are signing up with PLI for lower rates. 



Enroll today in our “20-20 Plan ” and get one hour FREE long distance 
every month for a whole year! 


For more information on our services or to sign up on line, go to: 

•R www.privatelinesinc.com, or call toll free 24 hours a day/7 days a week: 
1-866-DIAL-PLI (342-5754). 

International Service Also Available! 
Absolutely NO Processing or Application Fees! 



Private Lines Inc. 


507-B Casazza Drive 
Reno, Nevada 89502 
Office: 775-329-7100 
Fax: 775-329-7200 
Toll Free: 1-866-342-5754 
E-Mail: 

info@privatelinesinc.com 
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New York Strip Search Punitive Damage Award Vacated 

T he Court of Appeals for the Sec excessive force during the arrest, and that The court of appeals found that it 
ond Circuit reversed the award the strip search violated the Fourth wa s bound by Newport and “that the 
of $5 million in punitive damage award Amendment. only fair reading of that decision . . . 

against the City of New York for an un- The district court found that the mandates a conclusion that punitive 
lawful strip and body cavity search of a City s policy of strip-searching all damages are not available to” Ciraolo. 
misdemeanant arrestee. The court held arrestees regardless of the existence of i n doing so, however, the court stated: 
that punitive damages are not available reasonable suspicion violated the Fourth “We sympathize with the district 
against municipalities. Amendment, in contravention of clearly court’s desire to allow the jury to award 

In January 1997, Debra Ciraolo was established law of the Circuit. punitive damages in this case Like it 

arrested on a misdemeanor harassment Ajury found in favor ofCiraolo on her we are seriously troubled by the City’s 
charge. She was taken into custody and strip-search claim and awarded $19,645 in adoption of a policy we had previously 
subjected to a strip and body cavity compensatory damages and $5,000,000 in held to be unconstitutional. Neverthe- 
search. After spending the night in jail, punitive damages. [PLN, Nov. 1999], less, we conclude that the district court 

Ciraolo was released and the charges The City appealed, contesting only misread Newport, and that the distinc- 
against her were subsequently dismissed, the award of punitive damages, arguing tion drawn by the court has little force 
Ciraolo brought suit, under 42 U.S.C that the award was foreclosed by the Su- in this context.” 

§ 1983, against the city, the police de- preme Court’s decision in City of Newport The concurring opinion in this 

partment and the individual police v. Fact Concerts, Inc. ,453 U.S. 247, 101 case gives an excellent discussion on 
officers involved in her arrest and search, S.Ct . 2748 (1981), which held that ordi- the role of punitive damages. See: 
claiming that she had been falsely ar- narily municipalities are immune from Ciraolo v. City of New York, 216 F.3d 
rested, that the police employed punitive damages under §1983. 236 (2nd Cir. 2000). ® 

New York Strip Search Suit Settled for $50 Million 

O n January 9, 2001, it was an law firm who litigated this class action suit, must be supported by medical records 
nounced that New York City cleared the way for the settlement of this such as psychiatric bills, 
would pay $50 million to settle a class case. The settlement sets forth a complex Richard Emery, the plaintiffs’ lawyer 
action lawsuit involving the formula of “points” to determine what said “This is a precedent setting settle- 
suspicionless strip searches of some compensation is given to each strip ment because it recognizes the degrading 
58,000 people arrested on minor charges, searched individual. The lowest amount and dehumanizing aspects of a strip 
For ten months in 1996 and 1997 jail is $250, the highest is $22,500. If individual search and attempts to mold compensa- 
guards in Manhattan and Queens strip- plaintiffs feel that they deserve more tion to the individual circumstances of 
searched all arrestees booked into local money they can appeal or they can opt each victim of the city’s ill conceived 
jails. Most of the arrestees were first time out of the settlement entirely and pursue policy.” Emery acknowledged that the 
offenders arrested on “quality of life” of- their own cause of action. settlement had shortcomings but “It’s just 

fenses made infamous by city ayor The point system is to acknowledge better justice than any other alternative.” 
Rudolph Guiliani, such as loitering, sub- that some strip search victims suffer more The settlement is the largest in a civil 
way of enses, etc. than others. Michael Hess, the city’s law- rights suit in New York City history and 

In 1986 the Second circuit court of yer said, “We don’t want bad people to may be the biggest settlement against a 
appeals had held that before arrestees profit.” In essence, the suffering and deg- municipality anywhere. News accounts did 
can be strip searched, jail officials must radation of prisoners and former prisoners not indicate if Mr. Emery’s fees were part of 
haveReasonable suspicion that the per- is worth less than that of non-prisoners, the $50 million settlement or separate, nor 
son is concealing contraband on their Under the settlement, any eligible person the amount of attorney fees in the case, 
person. See: Weber v. Dell, 804 F.2d 796 gets $250 by filling out forms. Under a PLN has previously reported large 
(2nd Cir. 1986). second step, claimants can get points jury verdicts and settlements involving 

In its November 1999, issue PLN re- worth $500 apiece for a total of $9,750. wrongly strip searched prison and jail 
ported a jury verdict of $5.5 million in Two points are given to people strip visitors and arrestees. The law is clearly 
damages in favor of a New York City ar- searched in groups. Women who were established in all circuits that arrestees 
restee trip searched under the city’s strip searched during their menstrual cycle and prison/jail visitors cannot be strip 
blanket strip search policy. On appeal, get two points. Abusive conduct by searched absent reasonable, individual- 
the Second circuit upheld the compen- guards during the search or acquittal/dis- ized suspicion that they are concealing 
satory damage verdict of around $20,000 missal on the arrest charges results in 8 contraband on their person, 
but struck down the punitive damage points. However, point totals are halved Potential claimants in the New York 
award of $5.5 million by holding that mu- if the claimant has been imprisoned be- City lawsuit can call 1-866-998-9766 for in- 
nicipalities are not subject to punitive fore. Claimants can pursue a third step if structions on how to file a claim for damages 
damages. See: Ciraolo v. City of New they can show they suffered greater psy- in the case. This only applies to arrestees 
York, 216 F.3d 236 (2nd Cir. 2000) see chological damage stemming from the strip strip searched in New York during the ten- 
above. That ruling, brought by the same searches for an additional $12,500. This month period in 1996 and 1997.® 
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Software Glitch Frees Washington Probationers 


computer error at the Washing- 
on state Department of Correc- 
tions prematurely released about 70 
people from criminal supervision or res- 
titution payments. People convicted of 
crimes such as robbery, drug possession 
and assault were suddenly freed from su- 
pervision on April 21, 2000, said DOC 
spokesman Jack Kopp. 

DOC officials failed to notice the er- 
ror until mid- July when prosecutors tried 
to file charges against a man for violat- 
ing his probation — only to discover that 
his court-ordered supervision had been 
inexplicably terminated by the DOC 
months before. 

The DOC persuaded five or six 
people to voluntarilyreturn to DOC 
supervision, Kopp said. But another 
44 “declined” to voluntarily return to 
supervision, and the terms of supervi- 
sion for the remainder would have 
expired by the time the error was dis- 
covered anyway. 

Two Louisiana Death 

T hree days after Christmas, 2000, 
Michael Ray Graham walked off 
death row at the Louisiana State Peni- 
tentiary at Angola. He was wearing a 
prison issue denim jacket and carried all 
of his worldly possessions in two manila 
envelopes tucked under one arm. 

After 14 years on death row and with 
the state dismissing all charges against 
him because of “a total lack of credible 
evidence” linking him to the crime for 
which he was convicted, all that the 
37-year-old Mr. Graham received in com- 
pensation was a $10 check from the 
prison for transportation. 

Graham hopped a Greyhound bus 
to his home in Roanoke, Virginia. The 
ticket cost $127. One of his lawyers, 
Michele Foumet, paid for it — and gave 
him another $100 walkin’ around 
money to boot. 

Albert Ronnie Burrell, 45, was con- 
victed, in a separate trial, of the same crime 
as Graham, the 1 986 murder of an elderly 
couple in northern Louisiana. The state 
also dismissed all charges against Burrell 
and he walked out of Angola with a. 
state-issue jacket and a $ 10 check on Janu- 
ary 2, 200 1 . Burrell, who is retarded and 
cannot read or write, came within 1 7 days 
of execution in 1996. 


At least one of the 70 people vio- 
lated a no-contact order during the lapse 
in supervision. Such a probation viola- 
tion would normally result in prosecution, 
but this person could not be prosecuted 
because of the computer glitch, Kopp said. 

The error also relieved many from 
paying restitution, at least temporarily. 
One woman owed more than $23,000 from 
a welfare fraud conviction. 

Assistant attorney general Dawn 
Cortez said that everyone will be ulti- 
mately returned to supervision and their 
restitution debts would be reinstated. But 
public defender Don Westerman said 
state law is unclear on that. 

“It is really unusual,” Westerman 
said. “The state is not in very good shape 
because they certainly made the mistake. 
I honestly don’t know if the court has the 
authority to reinstate [the terms of their 

supervision]. 

Source: Associated Press 

Row Prisoners Freed 

Graham’s and Burrell’s cases are ex- 
amples of serious prosecutorial 
misconduct, their lawyers say. With no 
physical evidence linking either to the 
crime, the two men were convicted largely 
on the testimony of a jailhouse snitch, 
Olan Wayne Brantley, who an unnamed 
law enforcement official told the New 
York Times was known as “Lyin’ Wayne.” 

Lyin’ Wayne testified at both trials 
that both men, while in jail, had confessed 
to killing the elderly couple. No other wit- 
nesses put them near the scene of the 
killings, nor did ballistics tests of their 
guns link them to the deaths. 

A district judge found, among other 
things, that the prosecution failed to dis- 
close to defense attorneys that a plea 
agreement had been made with Lyin’ 
Wayne Brantley and that Mr. Brantley 
had previously spent time in several men- 
tal hospitals and had been found to be 
mentally incompetent. 

The judge also noted that the pros- 
ecutor in the case, Dan Grady, had given 
an affidavit saying that he viewed the case 
against Mr. Graham and Mr. Burrell as “so 
weak that the case should never have 
been brought to the grand jury.”® 

Source: New York Times 



CellPals! 



wwvv.cellpals.com 

CellPals! Specializes in web 
development lor your pen pal, 
and individual needs, by offering 
services such as personal 
homepages, photo placement on 
your site, and a photo gallery. 
CellPals members may also have 
poetry, and artwork: placed on 
their homepage along with any 
email addresses, and links that 
one may wish to put on his/her 
web site. In addition to these 
services we also offer a 
"Lifeline" and a "Powerbail" for 
those who are still, after placing 
an ad. having difficulty locating a 
new CellPal. 

CellPals! does not have yearly, 
or monthly, renewal fees. There 
is a one time $6.99 start up 
charge and that's it! So what are 
you waiting for? Sign up today! 
Prices include: 
Application fee (one time): 
$6.99, or 23 stamps 
Picturc/Artwork: 

$2.99, or 10 stamps 
Copy of Site: 

$ 2.99, or 10 stamps 
Photo Gallery: 

$ 2.99, or 10 stamps 
Counter: 

$ 3.99, or 13 stamps 
Update to Site: 

$ 2.99. or 10 stamps 
Additional States: 

$1.00. or 4 stamps 
Make payments out to: CellPals: 

To learn more, request an 
application packet w / SASH 
today! You need not submit an 
application form to enroll - 
proper payment and plain paper 
is accepted. 

CellPals! 

P.O. Box 1594, Montgomery, 
TX 77356 

We make web space affordable 
for those who need it most! 
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National Legal 
Research 
Association 

PostOfficeBox574 
Bucksport, Maine 044 1 6 
207469-3575*207469-0008(fax) 

*Docket Reports *Case Law 
Supreme Court Rulings*BOP 
Policy statements*Court Rules and 
Procedures*Online Brief 
Bank*Statutes*and much much 
more* 

Very reasonable rates. Rates are 
per document. Payment in the form 
of stamps, cash, money order or 
credit card. Please call or write for 
rate information. 

DISCLAIMER: WE ARE NOT A LEGAL 
FIRM. THE INFORMATION WE PROVIDE 
IS NOT, NOR IS IT INTENDED TO BE, 
LEGAL ADVISE. CONSULT AN ATTOR- 
NEY 

REGARDING YOUR OWN SITUATION. 


Harvey R. Cox, MS 
Corrections Consultant 

Specializing in 
Federal Prison Policy 
And Procedures 

27Years 

Corrections Experience 

Warden 3 Institutions 
(Federal and Private) 

P.O. Box 1551 
Weatherford, TX 76086 
(817) 596-8457 
FAX (817) 594-7172 
hrcox@yahoo.com 


Peaceful Protest at Mount Olive Prison 


by Gary Hunter 


L imits on personal property 
sparked a peaceful protest by 
prisoners at Mount Olive Correctional fa- 
cility in Fayette County, West VA. On 
October, 2000, over a fourth of the 867 
residents gathered on the recreation yard 
with 16 demands for warden Howard 
Painter. The demands ranged from better 
food and medical care to Painter’s resig- 
nation. But the central complaint was 
about new limits being imposed on the 
amount of personal property each pris- 
oner can keep. 

According to deputy corrections com- 
missioner, Jim Rubenstein, current 
reductions were necessary to replace out- 
dated policies enacted in the 1980s. For 
example, under the old standard prisoners 
could keep up to 10 pairs of pants and 50 
cassette tapes. The new policy reduces 
those numbers to 6 and 20 respectively. 
Warden Painter says that prisoners abuse 
the old policy by storing excessive 
amounts of property in an effort to hide 
contraband and to run their own stores. 

On Monday morning prisoners re- 
fused to make license plates and 
perform other duties around the prison, 
choosing instead to sit on the recre- 
ation yard in protest. They started 
gathering around 9:00 am and went 
without food the entire day. Warden 
Painter refused to negotiate on any of 
the demands as long as the prisoners 
remained on the yard. 


The Mount Olive facility, con- 
structed in 1 995 , is under pressure to meet 
the accreditation demands of the Ameri- 
can Correctional Association. Painter 
says the out-dated policies on property 
limits pose major problems for the prison. 
Using pictures, he explained to a panel of 
guests, which included Sen. Shirley Love, 
D-Fayette, how excessive amounts of 
property cause security problems. The 
system is filling with “younger, meaner, 
less accountable inmates,” he said. “They 
even scare the old guys at Mount Olive.” 

According to officials, during their 
stay on the yard, several prisoners were 
seen and filmed hiding metal bars in their 
sleeves. Strip searches turned up a wire 
shank and some pieces of tile sharpened 
to an edge, but no metal bars were found. 
The warden also had guards with tear gas 
and weapons standing ready to quash 
any violence. They were never needed. 

Painter admitted that the demands 
were designed to serve “a few people 
with personal agendas.” One of the de- 
mands was that not all prisoners be 
punished for the actions of a few. In the 
end, no force was needed to remove any 
of the protestors. As they chose to re- 
lent, prisoners willingly submitted to a 
strip search and returned to their cells. 
The last prisoner left the yard at 3 :30 Tues- 
day morning.^ 

Source: The Charleston Gazette 


CCA Faulted in Texas Jail Escape 


O taff shortages, unwatched video 

O surveillance monitors, unlocked 
doors, untrained staff and a security alarm 
that was ignored by Corrections Corpo- 
ration of America (CCA) employees 
contributed to the August 27, 2000 es- 
cape from the Bartlett State Jail near 
Austin, Texas. 

Sixteen problems, the biggest of which 
was human error, allowed the escape to 
occur concluded a report from the Texas 
Department of Criminal Justice (TDCJ). 

Ten TDCJ officials formed a 
fault-finding team to investigate and affix 
blame for the escape of Kendall James, 2 1 , 
and David Sanders, 40. The two prisoners 
were working in the jail’s kitchen when, 
around 4:00 a.m., they walked through an 
unlocked door, climbed a fence, entered the 


maintenance department through another 
unlocked door, “borrowed” some hand 
tools, cut through two more fences, and 
departed the facility at 4:5 1 a.m. 

The Bartless Police department, located 
just ten minutes away, was unpromptly noti- 
fied of the escape at 9:40 a.m. 

The TDCJ pays CCA about $950,000 
per month to operate the 1 ,000-man state 
jail. The state will withhold $84,027 from 
CCA to recover the, costs to capture 
James and Sanders, who were captured 
the day after their escape. 

Source: Southland Prison News [a publi- 
cation of the Prison Media Fund, PMB-339, 
955 Massachusetts Avenue, Cambridge, 
MA 02 1 39. Subscriptions: $ 1 5/year for pris- 
oners, $25/year for non-prisoners. ]H 
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Corrections Corporation of America Hit with 
$3 Million Abuse Verdict 


O n Dec. 14, 2000, a federal jury in 
South Carolina awarded a 14- 
year-old boy more than $3 million in 
damages after finding Tennessee-based 
Corrections Corporation of America 
(CCA) guilty of physically abusing the 
Charleston, SC teen-ager. 

In 1996, William Pacetti, then 14, was 
sent to CCA on charges that he disturbed 
a school bus, threatened a school offi- 
cial and disturbed a school. He was held 
at the CCA facility in Richland, 
South Carolina between July 1, 1996 and 
January 20, 1997. It was during that in- 
carceration that guards at the privately 
run Juvenile prison hog-tied and maced 
Pacetti and then threw him against a wall. 
Pacetti, now 18, then sued CCA alleging 
use of excessive force. He was repre- 
sented by attorney Gaston Fairey of 
Columbia, South Carolina. 

At trial the jury found that CCA had 
“an official policy and/or custom” of en- 
gaging in the acts that led to charges 


by Lonnie Burton 

here. The jury decided that CCA had a 
corporate policy of using excessive force 
to control the teens sent to its Richland 
facility. 

And this apparently was not an iso- 
lated incident. The verdict could open the 
door for 2 1 other teens who have filed ex- 
cessive force suits against CCA. Fairey also 
represents several of the other former pris- 
oner who have filed suits. 

CCA attorney James Cooper said 
that the company made “big mistakes,” 
but that it is not an “evil empire. They 
are not in the business of abusing chil- 
dren,” he claimed. Cooper tried to 
convince the jury that any damages 
would only serve to enrich the teen- 
ager who sued. 

The jury obviously disagreed. The 
jury awarded Pacetti $125,000 in com- 
pensatory damages and then returned 
the following day to consider whether 
to assess “punitive damages” against 
CCA They deliberated 3.5 hours before 


awarding Pacetti $3 million as punish- 
ment against CCA. Pacetti’s lawyer, 
though, had asked the jury to award 
Pacetti punitive damage totaling $140 
million, equal to 1 0% of CCA ’ s $ 1 .4 bil- 
lion net worth. 

Fairey and Pacetti’s other attorney 
Wayne Ritchie said that, “As far as we can 
determine, this [verdict] is the first of its 
kind. This company should not be in busi- 
ness, let alone taking care of children.” 

The S.C. Department of Juvenile Jus- 
tice, which had signed a three-years deal 
with CCA in 1996 to run the prison, de- 
cided not to renew the contract after the 
first year. The company has about 70 pris- 
ons in the United States and in other 
countries, according to its lawyers. 

It is unclear whether CCA will ap- 
peal this verdict. See: William P„ by and 
through his Guardian ad Litem, Lesly 
A. Bowers v. Corrections Corporation 
of America, #3:98-290-17, USDC S.C., 
Columbia Division.® 
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“ Secret Tools For Post- 

Conviction Relief ,, 

2001 Edition, by Joe Bounds 

A comprehensive research reference 
book with favorable federal case law. 
Over 560 quick reference topics for in- 
effective assistance of counsel claims 
covering: pretrial motions, defenses, 
guilty pleas, trials, jury instructions, 
sentencing appellate proceedings, 
post-verdict, conflict of interest, evi- 
dentiary hearings, and “cause” for 
procedural default. Send SASE for 
FREE Brochure! ORDERNOW! $50.00, 
plus $5.00 S&H. Texas residents please 
add 8.25% sales tax. Send SASE for 
FREE Brochure! 

LEGAL EAGLE PUBLISHING 
P.O.BOX 61 8 
ROUND ROCK, TX 78680. 

PH.512-255-3849 
E-mail: usalegaleagle@vahoo.com 


Ally's Magic 

nu no nu 

Hello guys and gals, I’m Mary. I 
have an incarcerated son and feel 
your struggles. I also know how 
important it is to have the ability 
to send nice gifts to your loved 
ones. Let me hook you up on any 
occasion. Send for my catalog and 
see what services I have to offer 
you. 

Mary's Magic 
PO Box 760473 
Lathrup Village, MI. 48076 


New York Jury Awards $900,000 
For Jails’ Failure to Protect 


A federal j ury awarded judgment 

xVof $900,000 against fne County 
of Nassau and the Sheriff of Nassau for 
failing to protect prisoner Steven W. 
Arnold from being assaulted and severely 
beaten while detained in the Nassau 
County Jail. PLN has previously reported 
about the unconstitutional conditions at 
the Nassau County Jail. 

On July 24, 1 992, Arnold was booked 
into the jail on a sex offense. He was found 
to fear for his life and recommended to be 
placed in administrative segregation by 
the booking officer pursuant to the 
“Warden’s Order Sex Crimes”. However, 
Arnold was placed in a mental observa- 
tion tier due to failing a suicide-screening 
test. He was offered, but declined, 22-hour 
lockdown status. Shortly after settling in 
his cell, Arnold was confronted by three 
prisoners who questioned him as to his 
charges. About ten minutes later, Arnold 
agreed to go to a cell where five or six 
other prisoners were. Arnold was in- 
formed they were holding an “inmate 
trial”. After the trial, Arnold returned to 
his cell and was then confronted and 
beaten by his “jurors”. 

After over an hour elapsed, Arnold 
was moved to the tier next door. Another 
prisoner again assaulted Arnold. A few 
hours later Arnold was taken to the clinic 
by correctional staff that informed him to 
tell the doctor he “slipped oh a bar of' soap”, 
otherwise he would have “more problems”. 
Despite bleeding from his left eye, nose, 
and mouth, Arnold was returned to his cell. 
Arnold next remembered being taken to the 
hospital in an ambulance. 

The jury found the County and Sher- 
iff were negligent in failing to protect 
Arnold. The district court instructed the 
jury under New York Corrections Law 
500-b which provides “the Sheriff has a 
no delegable duty to keep prisoners in 
the county jails safe”. 

The court found that the jail recog- 
nized Arnold as a sex crime prisoner 
deserving of special care to guard against 
“foreseeable risk of attack”. The jail had 
compromised appropriate supervision 
when it retreated from it’s previous stan- 
dard of providing one tier sitter for each 
tier, to a single tier sitter to cover two tiers. 
The cost-saving motivation for reducing 


security is not a plausible alternative to 
jeopardizing fne safety of the most vul- 
nerable prisoners. The Court noted that 
the “inmate trial” and beatings entailed 
numerous prisoners and lasted for a sub- 
stantial period of time; that the 
supervision was particularly lacking dur- 
ing this period due to the patrol officers 
being out to meals. The jails failure to 
have more timely supervisory interven- 
tion was the proximate cause for Arnold’s 
damages. 

The jury also found Nassau County 
to be liable under the Eighth Amendment 
in accord with the standard in Monell v. 
Dept, of Social Services of City of New 
York , 436 U.S. 658, 98 S.Ct. 20 1 8, 56 L.Ed.2d 
611 (1978). Monell requires municipal 
policies or practices be in place that 
caused the Constitutional violation. In 
this case, the County’s policy of not pro- 
viding proper supervision for and/or 
protection of prisoners charged with sex 
crimes were “deliberate indifference” to a 
substantial risk of serious harm to pris- 
oners at the hands of other prisoners. 

The district court ruled that the jury 
award was not excessive under the cir- 
cumstances. Arnold sustained fractures 
in four facial bones, and permanent loss 
of sensation on the left side of his face. 
Arnold also suffered cognitive deficits 
that resulted in impairment to his speech, 
concentration, attention, reading, and 
memory. The Court noted that during his 
trial testimony, Arnold exhibited his halt- 
ing and obviously impaired speech. 

The district court denied the 
defendant’s motion for new trial and or- 
dered payment of the $900,000 jury 
award plus interest. See: Arnold v. 
County of Nassau 89 F.Supp.2d 285 
(E.D.N.Y.2000).H 
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"'he Michigan Supreme Court re- 
versed a state prisoner’s convic- 
tion for possession of marijuana after 
finding that the prosecution had improp- 
erly introduced inculpatory statements 
made by the defendant at an earlier prison 
disciplinary hearing. 

Raymond Wyngaard was a prisoner 
of Michigan’s Kinross Correctional Fa- 
cility when he was found in possession 
of a toothpaste box containing marijuana. 
A few days later, Wyngaard appeared at 
a prison disciplinary hearing where he 
admitted he had knowingly possessed 
marijuana. He was punished in accor- 
dance with prison guidelines. 

Months later, criminal proceedings 
were initiated against Wyngaard. At trial, 
he testified he had not known that the 
box contained marijuana. The jury was 
unable to reach a unanimous verdict and 
- a retrial followed. 

At Wyngaard’s second trial, the 
prosecution introduced a new witness, 
the prison disciplinary officer, who had 
not appeared at the earlier trial. The of- 
ficer testified that Wyngaard had 
admitted at the hearing he had knowingly 
possessed marijuana. The officer’s testi- 
mony was introduced not for the 
purposes of impeachment or rebuttal but 
as substantive evidence in the 
prosecutor’s case in chief. Wyngaard did 
not object to the officer’s testimony. 

The second jury found Wyngaard 
guilty and an appeal all the way to the 
Michigan Supreme Court followed. 

Shortly before oral arguments, the 
Supreme Court granted the Michigan At- 
torney General leave to supplement the 
record with a written agreement used at 
Wyngaard’s disciplinary hearing. The 
agreement, signed by prison officials and 
Wyngaard, included the notation: “Your 
statement at this hearing will not be ad- 
missible in a criminal trial on this matter 
except for the purposes of impeachment 
or rebuttal.” 

On review, the Court found that 
Wyngaard’s right to due process had 
been violated and, even though he failed 
to object to the hearing officer’s testi- 
mony, the plain error rule allowed the 
Court to notice that defect. 

On the due process violation, the 
Court noted that after signing the agree- 
ment, Wyngaard admitted to the hearing 
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Due Process Violation, 

Plain Error Reverse Marijuana Conviction 


officer that he possessed marijuana and 
thus surrendered his ability to later as- 
sert his Fifth Amendment privilege. 
Wyngaard’s right to due process was vio- 
lated when his disciplinary hearing 
statements were later used against him in 
the criminal trial. 

The Court also held that while 
Wyngaard failed to object to the hearing 
officer’s testimony at trial, the plain error 
rule applied to unpreserved clai ms of con- 
stitutional error. Using a three-part test: 
(1) the error must have occurred, (2) the 
error was plain, and (3) the error affected 
substantial rights, the Court found that 
Wyngaard’s case passed the test. 

First, the error occurred when the 
state breached its agreement not to use 
Wyngaard’s disciplinary hearing state- 
ments. Second, the effect of the error was 


plain: Wyngaard’s first trial without the 
error ended with a hung jury while the 
second trial which included the inculpa- 
tory statements resulted in a conviction. 
Third, the error clearly and plainly affected 
Wyngaard’s rights to due process as re- 
quired by state and federal constitutions. 

Because Wyngaard’s incriminating 
statements were used against him in 
contravention of a written agreement 
and because the plain error rule allowed 
the Court to notice the due process 
violations, the Michigan Supreme Court 
reversed Wyngaard’s criminal convic- 
tion and remanded for new trial with 
instructions that the prosecution may 
not use statements from Wyngaard’s 
prison disciplinary hearing against him. 
See: Michigan v. Wyngaard, 614 
N.W.2d 143 (Mich. 2000).® 


Three Florida Guards Charged With 
Beating 6 Gtmner’ 

T hree Florida state prison guards 
v 


were arrested October 6, 2000 and 
charged with kicking and beating a pris- 
oner so severely that his crushed right 
testicle had to be surgically removed. The 
beating was administered by guards as a 
form of “counseling” to a prisoner for re- 
portedly “stalking female staff.” 
[Prisoners who stalk female guards and 
expose themselves are called “Gunners”] 

The Florida DOC, already embroiled 
in controversy over the beating death of 
“X-Wing” prisoner Frank Valdes, pointed 
to the arrests as proof the agency is “po- 
licing” its own. 

The DOC began investigating the in- 
cident at Columbia Correctional 
Institution after receiving a complaint from 
the injured prisoner’s grandmother. Later, 
the DOC referred the case to the state 
attorney’s office in Columbia County, 
which filed the charges. 

Charles Norris, 30, was charged 
with felony malicious battery resulting 
in great bodily harm and with failure to 
report use of force. Captain Frederick 
Young, 32, was charged with misde- 
meanor malicious battery and failure to 
report use of force. Sergeant Kelvin 
Wynne, 38, was charged with failure to 
report use of force. All three were placed 
on paid administrative leave, along with 
a fourth guard, Rodney Crews, who was 
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placed on paid leave but was not crimi- 
nally charged. 

According to reports, the incident 
began March 16, 2000, when 22-year-old 
prisoner Vincent Chester was summoned 
to Captain Young’s office for “counsel- 
ing” about his inappropriate behavior 
directed at female guards. Young began 
talking to Chester, then grabbed him by 
his shirt collar and yanked him across his 
desk. At the same time, according to re- 
ports, Wynne and Norris “pushed and 
struck” Chester, at least once in the groin. 

Later, as Norris was walking Chester 
to the prison infirmary for a checkup be- 
fore putting him in segregation, “tensions 
escalated” between the two and Norris 
reportedly kicked Chester in the groin and 
hit him in the face and chest. 

The next day, Chester was trans- 
ferred to a hospital for treatment and 
diagnosed with a crushed right testicle, 
which required surgery. 

The DOC told the Miami Herald that 
the employment records of the guards 
charged in the incident were not avail- 
able. The DOC did provide Chester’s 
disciplinary record, though, which in- 
cludes infractions for disobeying orders, 
committing an “obscene, profane” act 
and self-mutilation.® 


Source: Miami Herald 
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Voluntary Agreement With MINNCOR 
Not Enforceable Contract 


A state court of appeals in Minne- 
;ota has held that the Voluntary 
Agreement signed by prisoners laboring 
under MINNCOR’ s administration is not 
an enforceable contract. 

Kenneth Murray, a Minnesota state 
prison, filed suit in state court alleging 
MINNOCR, a division of the Minnesota 
Department of Corrections which admin- 
isters the interstate commerce prison work 
program, breached its contract with him 
by deducting the costs of a court filing 
and intending to deduct a medical 
co-payment. The district court granted 
MINNCOR summary judgment and dis- 
missed the suit. 

Because MINNCOR engages in in- 
terstate commerce with prisoner 
produced goods, it is subject to the 
Ashurst-Summers Act, 18 U.S.C. §§ 
2761-62, requiring that prisoners volun- 
tarily participate in the work program and 
be paid at the prevailing wage minus cer- 
tain deductions. To comply with this 
statute, MINNCOR had Murray sign a 
Voluntary Agreement in which he agreed 
to allow up to 64% of gross wages to be 
deducted for taxes, reasonable charges, 


costs of confinement, family support ob- 
ligations, contributing to a crime victims’ 
fund, restitution and other specific de- 
ductions set forth in Minn.Stat. § 243.23, 
which permits the deductions to be taken 
form a prisoner’s earnings or inmate ac- 
count. 

The court of appeals held that, 
whereas the Voluntary Agreement obli- 
gates Murray to participate in the 
employment program and acknowledges 
certain deductions to be taken from his 
wages, it does not obligate MINNCOR to 
continue Murray’s employment or limit 
MINNCOR ’s authority to make deduc- 
tions form his account. “The factor that 
distinguishes an unenforceable promise 
from an enforceable contract is consider- 
ation or the ‘voluntary assumption of an 
obligation by a party upon condition of 
an act or forbearance by the other.’” Be- 
cause the Voluntary Agreement does not 
confer any obligation on MINNCOR, it is 
not an enforceable contract between the 
parties. Therefore, the court of appeals 
upheld the dismissal of the suit. See: 
Murray v. MINNCOR, 596 N.W.2d 702 
(Minn.App. 1999).® 


WA DOC Settles Sex Harassment Suit 


for $250,000 


I n December 2000, the Washington 
Department of Corrections paid 
$250,000 to settle a sexual harassment law- 
suit brought by a former community 
corrections officer who says she was 
fired after complaining to superiors about 
the harassment. 

Shawnae Fossum claimed in her 1997 
lawsuit that a male co-worker referred to 
her and other female employees as 
“babe,” and told her that women should 
not work at the DOC. He also told her 
that he had a gun and knew how to use it. 

When Fossum complained to her 
supervisor, he failed to take action, the 
suit contended. After she twice com- 
plained to an affirmative action officer, her 
supervisor retaliated by closely monitor- 
ing and criticizing her work, and 
ultimately having her fired, the suit stated. 

Before she complained of the harass- 
ment, her work performance evaluations 
were positive, according to the suit. The 
supervisor’s retaliation was especially 


troubling, said Fossum’s attorney, 
Stephen Connor. 

“That in my mind was the most im- 
portant element,” Conner told the Tacoma 
News Tribune. 

Kathy Gastreich, risk manager for the 
DOC, confirmed the department had fired 
the employee accused of harassing 
Fossum. She would not say whether his 
termination had anything to do with 
Fossum’s allegations. No action was taken 
against the supervisor, Gastreich said. 

“The Department of Corrections ac- 
knowledges certain aspects of the 
allegations pose risk,” she said in a pre- 
pared statement, “and as opposed to 
litigating this matter, the parties agreed 
to find a common ground in a settlement 
resolution.” 

It is the largest settlement against the 
DOC by an employee regarding an em- 
ployment matter, state officials said.® 

Source: Tacoma News Tribune 
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$74,000 Awarded to Slashed 
New York Prisoner 


I n July 2000, New York court of 
claims judge Ferris Lebous 
awarded $74,000 in damages to a pris- 
oner slashed in an attack by another 
prisoner. On February 19, 1991, Billy 
Blake was in the segregation unit of 
the Shawangunk Correctional Facility. 
When Blake went to the segregation 
units recreation yard his hands were 
handcuffed behind his back and pris- 
oner Stephen Gonzalez attacked him 
with a razor blade and slashed his face, 
scalp and ears for 20-30 seconds be- 
fore guards separated the two. Blake 
required nearly 200 stitches to close 
his wounds and still has extensive 
scars. 

Blake filed suit pro se claiming 
prison officials were negligent in fail- 
ing to protect him from attack. The 


court of claims agreed, found the state 
liable and awarded Blake $35,000 for 
past pain and suffering; $25,000 for fu- 
ture suffering and $14,430 in interest. 

Michelle Walls, the assistant attor- 
ney general who represented the state 
in the case said: “I hate to give this 
guy credit, but he really gave a harrow- 
ing account of what it was like to have 
his hands handcuffed behind his back 
and a guy attacking him with a razor. 
He thought he was dying and I didn’t 
disbelieve him.” 

The state chose not to appeal and 
Blake received the judgment in Novem- 
ber 2000. Blake is serving a 77 to life 
sentence for killing Onondaga county 
sheriffs deputy David Clark in 1987.B 

Source: Syracuse Online 
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Second Circuit Cautions District Courts 
To Use Proper Sandin Analysis 


A court of appeals for the Second 
District has, once again, cau- 
tioned the district courts against using an 
improper analysis when analyzing condi- 
tions in Special Housing Units to determine 
whether a liberty interest is implicated un- 
der Sandin v. Canner, 5 1 5 U. S. 472 ( 1 995). 

Mitchell Kalwasinski, a New York 
state prisoner, filed suit under 42 U.S.C. 
§ 1983 against prison officials he alleged 
violated his due process rights during 
prison disciplinary procedures. The dis- 
trict court awarded summary judgment 
to the defendants. Kalwasinski appealed. 

The Court of Appeals for the Sec- 
ond Circuit affirmed the grant of summary 
judgment. In doing so, it noted that the 
district court had incorrectly conducted 
its analysis, pursuant to Sandin v. 
Connor, 515 U.S. 472 (1995), ofwhether 
Kalwasinski ’s confinement in a Special 
Housing Unit (SHU) implicated a liberty 
interest. The Second Circuit elaborated 
on the proper analysis and noted that 
many district courts continue to perform 
improper Sandin analyses. 

The Second Circuit noted “to deter- 
mine whether a liberty interest has been 
affected, district courts are required to 
examine the circumstances of a confine- 
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ment and to identify with specificity the 
facts upon which their conclusions are 
based. “ The proper analysis was previ- 
ously given in Welch v. Bartlett, 196 F.3d 
389 (2d Cir, 1999). It requires that the dis- 
trict court make findings with respect to 
the duration and conditions of the SHU 
confinement and compare the conditions 
to those the average prisoner - including 
general population and administrative 
segregation prisoners - might encounter 
during the ordinary course of prison ad- 
ministration. It is not sufficient to merely 
quote the statistical probability of a pris- 
oner being housed in SHU sometime 
during the sentence. 

In this case, the district court arrived 
at its conclusion that the stay in SHU did 
not implicate a liberty interest based upon 
its own rulings in other cases. However, 
none of the cases dealt with the specific 
conditions at the prison housing 
Kalwasinski. The Second Circuit made it 
clear that this was an inadequate analy- 
sis. However, because the Second Circuit 
found that the prison officials did not deny 
Kalwasinski his due process rights, it af- 
firmed the awarding of summary judgment. 
See: Kalwasinski v. Morse, 201 F .3d 103 

(2dCir.2000).H 
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Bogus Felons List Results In 
Suppression of Florida Votes 

by Ronald A. Young 


U ndoubtedly, it was the politi- 
cally motivated decision handed 
down by five U.S. Supreme Court justices to 
put a halt to counting untallied Florida votes 
which actually decided the outcome of Presi- 
dential election 2000. Some folks, this writer 
included, have believed for years that ulti- 
mate political power in America resides with 
this nine-member junta. This flagrant power- 
play exhibited by its conservative wing should 
dispel any further doubts. 

But intervention by the Supremes would 
have been unnecessary if things in Florida 
had not gotten so messy. And the reason 
Florida turned into an electoral quagmire in 
the first place was due to various acts and 
omissions by state officials and police agen- 
cies which resulted in the systematic 
suppression of legitimate voters (mostly Af- 
rican-American, Flispanic, and poor white). 

One particularly odious practice re- 
volves around the use of a dubious “felons” 
list by the Office of Secretary of State Katherine 
Flarris, a Republican. Harris bought the list 
from a Boca Raton company, Database Tech- 
nologies, and distributed it to county elections 
supervisors, who are required to attempt to 
verify the information and “scrub” ineligible 
voters from the rolls. 

“It was a very inaccurate list,” said 
Madison County Supervisor of Elections 
Linda Howell. Howell was so upset by the 
errors that she refused to use the list. How 
could she be so sure the new list identified 
innocent people as felons? Because her 
own name was on it. “I assure you, I am 
not a felon,” she said. 

It turns out that approximately 8,000 
eligible voters had been erroneously listed 
as being ex-felons, who are not allowed to 
vote under Florida law unless their civil 
rights have been restored. Some of those 
scrubbed voters were returned to county 
voters’ rolls, but the large number of errors 
uncovered in individual counties suggests 
that thousands of eligible voters may have 
been turned away at the polls. Invariably 
most of those voters were African-Ameri- 
cans, Hispanics, and poor white folks who 
would have most likely cast their ballots 
for Vice President Gore. 

Chuck Smith, a statistician for 
Hillsborough (Tampa) County, found that 
54 percent of the names on the scrub list 
belonged to African-Americans, even 


though they constitute only 1 1.6 percent 
of Hillborough’s voting population. The 
inevitable outcome of this was to unfairly 
handicap Gore since 93 percent of Florida’s 
African-American voters cast their ballots 
for the vice president. Mark Mauer of the 
Sentencing Project in Washington, DC, 
pointed out that the white half of the purge 
list would be peopled by the poor. 

The Florida state legislature passed a law 
in 1 999 requiring the state to create a database 
of ineligible voters after dead people’s names 
were used for voting in Miami’s 1998 elec- 
tions. Database Technologies was contracted 
for the job and later the company was pur- 
chased by Atlanta-based ChoicePoint, 
whose board and executive roster is a veri- 
table who’s-who of Republican stars, 
including billionaire Ken Langone and Home 
Depot tycoon Bernard Marcus, both big 
funders of Republicans. Florida is the only 
state to hire an outside firm to determine 
who should lose the right to vote. 

ChoicePoint spokesman Martin Fagan 
concedes his company’s error, but blamed 
it on the original source of the list, which of 
all places just happened to be Governor 
George W. Bush’s state of Texas. “I guess 
that’s a little bit embarrassing in light of the 
election,” Fagan said. Still, he dismisses 
the errors in 8,000 names as “a minor glitch- 
less than one-tenth of 1 percent of the 
electorate,” though the election was de- 
cided by less than 500 votes. But Fagan 
added that ChoicePoint is responsible only 
for turning over raw data, which is then up 
to officials to test and correct. 

Fagan is correct in saying that 
Florida officials are the ones to blame. But 
let’s take the naive blinders off and look 
at the reality of things. Is it really practi- 
cal to trust a state to safeguard the voting 
rights of minorities when that same state 
continues to use Jim Crow-era laws to dis- 
enfranchise 31 percent of all African 
American men? At the beginning of the 
2 1 st century we would like to believe that 
things have changed and such blatant 
suppressions of civil rights no longer ex- 
ist. But, then, after the farce of election 
2000, we would only be fooling 
ourselves. H 

Source: Associated Press; The Observer 
(UK); Salon.com 
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U.S. S.Ct. Allows BOP Limit On Early Release Statute 


by Roger Smith 


T he U.S. Supreme Court has up 
held 28 C.F.R. § 550.58(a)(1) 
(vi)(B) (Regulation), a federal Bureau Of 
Prisons (BOP) regulation modifying 1 8 
U.S.C. § 3621(e)(2)(B) (Statute). The Stat- 
ute provides that federal prisoners with 
nonviolent convictions may receive up 
to a one-year sentence reduction for par- 
ticipating in substance abuse programs. 
The Regulation forbids such sentence 
reductions to those who carried, pos- 
sessed, or used a firearm or other 
dangerous weapon when committing 
their crimes. The 6-3 majority held that 
imposing the dangerous weapon limita- 
tion was a proper exercise of the BOP’s 
authority. 

In 1997, Christopher Lopez was con- 
victed of possession with intent to 
deliver methamphetamine. Although 
Lopez’ crime is listed as nonviolent, he 
received an enhanced sentence for 
possessing a firearm in connection with 
his offense, pursuant to U.S.S.G. § 
2D 1 . 1 (b)( 1 ), a federal sentencing guideline. 

Lopez requested substance abuse 
programming, which was granted, but the 
BOP found him not eligible for the sen- 
tence reduction under the Regulation. 
This habeas corpus action, pursuant to 
28 U.S.C. §2241, ensued. 

The action began in a South Dakota 
federal District Court. That court agreed 
with Lopez that the Statute did not allow 
the BOP to categorically deny the sen- 
tence reduction to prisoners with 
“nonviolent convictions” based on “sen- 
tencing factors or weapons possession.” 
The District Court ordered the BOP to re- 
consider Lopez for the sentence reduction. 

On appeal, the Eighth Circuit Court 
of Appeals reversed the District Court. It 
believed that since the Statute directs 
that those with nonviolent convictions 
“may” receive sentence reductions for 
substance abuse programming, the Stat- 
ute grants no entitlement to any prisoner. 
That court did not address the convic- 
tion/sentencing factor distinction 
believed dispositive by the District 
Court. Instead, the Eighth Circuit rea- 
soned that the dangerous weapon 
limitation furthered public safety con- 
cerns and reasonably filled a “gap” left 
by Congress in the Statute. Thus, held 
the Eighth Circuit, the dangerous weapon 


limitation in the Regulation was a proper 
exercise of the BOP’s discretion. See: 
Lopez v. Davis 186 F.3d 1092 (8th Cir. 
2000 ). 

The U.S. Supreme Court granted cer- 
tiorari to resolve a Circuit Court split on 
the question of whether the Statute per- 
mits the categorical exclusion of nonviolent 
criminals from the sentence reduction 
based on their receipt of enhanced sen- 
tences for possession of weapons when 
committing their crimes. The Supreme Court 
affirmed the Eighth Circuit. 

In a 6-3 ruling authored by Justice 
Ginsburg, the Supreme Court agreed that 
the Statute’s use of the word “may” af- 
forded the BOP discretion in implementing 
the Statute. It found the BOP’s danger- 
ous weapon limitation reasonable, since 
criminals possessing weapons exhibit a 
willingness to use violence when com- 
mitting crimes, thereby posing a threat to 
societal safety. The Supreme Court found 
that the BOP had thus reasonably filled a 
gap left by Congress in the Statute by 
categorically denying the sentence reduc- 
tion to prisoners with nonviolent 
convictions, but who possessed danger- 
ous weapons when committing their 
crimes. The Court further reasoned that 
such categorical denial would engender 
uniformity in implementation of the Stat- 
utes sentence reductions. 

The Supreme Court ultimately held 
that, even though the Regulation excluded 
certain prisoners from sentence reductions 
based on sentencing factors not addressed 
in the Statute, the Regulation validly filled 
a gap in the Statute by permissibly exclud- 
ing from those sentence reductions 
prisoners who possessed dangerous weap- 
ons when committing their crimes. 

Justice Stevens wrote the dissent, in 
which Chief Justice Rehnquist and Jus- 
tice Kennedy joined. The dissent 
recognized that the Statute’s purpose is 
to encourage prisoner participation in 
substance abuse programs, which ben- 
efits society. The dissent believed that 
the Regulation impermissibly encroached 
on the Statute’s “nonviolent” prisoner 
eligibility provision by excluding nonvio- 
lent prisoners possessing dangerous 
weapons from sentence reduction eligi- 
bility. The dissent concluded that the 
Statute forbade the BOP’s categorical ex- 


clusion of nonviolent prisoners from con- 
sideration for the sentence reduction, 
simply because they may have pos- 
sessed a weapon during the commission 
of their crimes. See: Lopez v. Davis, War- 
den,! 21 S.Ct. 714 (2001). 

The Regulation was promulgated in 
response to the courts’ invalidation of a 
prior regulation, under which the BOP 
refused the same sentence reduction to 
the same class of prisoners. Under the 
former regulation the BOP reclassified 
such prisoners as violent, even though 
their crimes were statutorily defined as 
nonviolent, based on their possession of 
weapons when committing their offenses. 
The former regulation was held invalid 
because the BOP cannot create classifi- 
cations of criminals which conflict with 
statutory classifications. See: Downey v. 
Crabtree, 100F.3d.662,668(9thCir. 1996) 

It took a couple of tries, but under 
the above ruling, the BOP has finally suc- 
ceeded in circumventing the Statute so 
that it can deprive nonviolent prisoners 
of the sentence reduction based on their 
possession of weapons when committing 
their offenses. M 
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Homemade Paper Spear is Not a Deadly Weapon 


T he Washington state Court of 
Appeals held that a spear, made 
from paper rolled into a rigid shaft and 
tipped with a golf pencil, used to jab a 
guard through prisoner’s cell door was 
not a deadly weapon for purposes of an 
Assault in the Second Degree conviction. 
The court also held - as every court has - 
that there is no double jeopardy bar to a 
criminal prosecution after prison disci- 
plinary proceedings. 

As Callam Bay Corrections Center 
(CBCC), guard Jason Jones was passing 
a sack breakfast through the 
six-by-eighteen inch cuff port in prisoner 
Neil Skenandore’s cell door, he was struck 
twice on the chest and once on the arm 
by a homemade spear. The spear was be- 
tween 214 and 3 feet long, fashioned from 
writing paper rolled into a rigid shaft and 
bound with dental floss, with a golf pen- 
cil for the tip. It did not tear the guards 
shirt but left three-pencil marks on his 
chest and sleeve. Skenandore then dis- 
assembled the spear and flushed parts of 
it down the toilet. When guards retrieved 
the spear it was no longer intact. 

A CBCC Physician Assistant exam- 
ined Jones and noted that he had red 


marks consistent with the incident but no 
broken skin. Jones was released without 
treatment and the marks faded away 
within 2 hours. 

CBCC punished Skenandore for the 
incident by subtracting 90 days of good 
time credits. The state then charged him 
with assault in the second degree and 
custodial assault. 

During the trial, the prosecution ar- 
gued that a sharpened pencil in the eye 
could cause substantial bodily injury 
within the definition of a deadly weapon 
and that Skenandore was trying to put an 
eye out. The jury found Skenandore 
guilty of both charges. 

Skenandore filed a motion to arrest 
judgment, arguing that the evidence was 
insufficient to prove that the spear was a 
deadly weapon. The trial court denied the 
motion and sentenced him to 72 months 
in prison on the Assault II conviction, 
consecutive to his previous prison sen- 
tence. The custodial assault conviction 
merged into the Assault II conviction for 
purposes of sentencing. 

Skenandore appealed to the convic- 
tion, arguing that the evidence of a deadly 
weapon was insufficient and that double 


jeopardy barred the prosecution because 
the prison had already punished him for 
the same act. 

The court of appeals reversed the 
Assault II conviction, holding that based 
upon the evidence before it, “no rational 
trier of fact could have found that 
Skenandores’ spear was readily capable 
of causing death or substantial bodily 
harm under the circumstances in which it 
was used.” 

The court rejected Skenadore’s 
double jeopardy claim, noting that: 
“prison discipline for infraction of admin- 
istrative rules does not bar a subsequent 
criminal prosecution for the same con- 
duct. State v. Williams, 57 Wash.2d 231, 
232, 356 P.2d 99 (I960).” The court also 
noted that Williams was cited with ap- 
proval in In the matter of the Personal 
Restraint of Mayner, 730P.2d 1321 (1986) 
“and mirrors well-settled federal case law, 
see, e.g., United States v. Brown, 59 F.3d 
102, 104-06 (9th Cir. 1995): Garrity v. 
Fielder, 41 F.3d 1 150, 1 152-53 (7th Cir. 
1 994).” In fact, no court has ever held oth- 
erwise. See: State v. Skenadore, 99 
Wn.App. 494, 994 P.2d 291 (Wash. 
App.Div. 2 2000).® 


THOMAS E. SMOLKA ATTORNEY-AT-LAW 3126 W. CARY 
STREET, SUITE 122 RICHMOND 
VIRGINIA 23221-3504 

TELEPHONE (804) 644-1468 E-MAIL tesmolka@worldnet.att.net TELEFAX (804) 644-4463 

ANNOUNCEMENT 

Thomas E. Smolka wishes to announce that he is available to serve as counsel on clemency and parole proceedings. Currently, Mr. 
Smolka represents individuals seeking such post-conviction relief in the states of: Arizona, California, Connecticut, Delaware, 
Florida, Missouri, Pennsylvania, Texas, Virginia and Wisconsin. A frequent lecturer, Tom Smolka recently delivered a speech on 
Post-Conviction Relief Practice to the members of the San Luis Obispo County Bar Association in San Luis Obispo, California. 
Mr. Smolka requests individuals who are skeptical of their chances for post-conviction relief to consider the following case. After 
serving 21 years of imprisonment, an inmate contacted Tom Smolka in 1998 to represent him in seeking parole. Now, three years 
later, this inmate is scheduled for release from custody (Tentative Release Date: December 3, 2001). I should point out, that not 
every person who applies for parole is guaranteed a similar result. Listed below is a composite of this inmate’s more serious 
criminal convictions and sentences that Tom Smolka needed to deal with, namely: 

• Kidnapping - Life Sentence 

• Second Degree Murder - 99-year sentence 

• Sexual Battery - 30-year sentence 

• Robbery - 30-year sentence 

In closing, Mr. Smolka welcomes individuals wishing to retain his service on clemency and parole matters to contact him. 
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Texas Prisoner Raped By Wackenhut Guard 
Entitled To Discovery Protection 


A n appeals court in Texas has 
leld that, under the Texas rape 
victims shield laws, Rule 412, 509(c)(1) 
and 510(b)(1), Texas Rules of Evi- 
dence, a prisoner who was raped by a 
guard and is suing Wackenhut may not 
be compelled to answer questions on 
whether the assault was consensual or 
provide Wackenhut with her sexual his- 
tory, mental health history, or mental 
health medical records. 

Jane Doe is the pseudonym 
used by a Texas state prisoner who was 
raped by a guard at the Travis County 
Community Justice Center (TCCJC), a 
state jail facility that was run by 
Wackenhut. In February 1999, Doe was 
sent to TCCJC. A few days after her ar- 
rival, she was raped by Nathaniel Jenkins, 
Jr., a guard employed by Wackenhut. Ul- 
timately, Wackenhut’s contract was 
terminated and twelve Wackenhut em- 
ployees - including Jenkins - were 
indicted for sexually assaulting Doe and 
two other women. 

Doe filed stilt against Jenkins, 
TCCJC’s warden, TCCJC’s assistant 
warden and Wackenhut alleging that, 
because of Wackenhut’s negligence, she 
was entitled to recover past and future 
pain and mental anguish and should be 
awarded punitive damages. Wackenhut 
submitted interrogatories and, based 
upon Doe’s answers, filed two motions 
asking the district court to compel Doe 
to submit to a mental examination and 
disclose her mental health records. Doe 
objected and sought a protective order 
to keep Wackenhut from asking about 
her past sexual history. The district court 
granted Wackenhut’s motions and de- 
nied Doe the protective order. Doe filed a 
writ of mandamus with the court of ap- 
peals, alleging that the district court 
abused its discretion in granting 
Wackenhut’s motions arid denying her 
the protective order. 

The court of appeals held that, pur- 
suant to Coats v. Washington, 758 S.W.2d 
749 (Tex. 1 988), a mental health examina- 
tion may only be compelled if: (1) that 
the party’s mental condition is in contro- 
versy and (2) that there is good cause for 
a compulsory mental examination. How- 


ever, Doe’s answers to the interrogate)- of Evidence, communications between a 
ries indicated only that she suffered from patient and a physician or professional 
mental anguish and depression, which is are confidential and shall not be disclosed 
consistent with the common emotional in civil cases. The privilege is subject to 
reaction to a sexual assault. She did not waiver if the plaintiffs mental health is in 
seek damages for “deep depression” or controversy. However, as discussed 
claim that she could no longer function above, in this case Doe’s ‘s mental health 
in society, as Wackenhut alleged. “As in was not in controversy. Therefore, the 
Coats, Doe ‘is not alleging a permanent privilege applied and ‘Wackenhut was 
mental injury nor any deep seated emo- not entitled to the names of Doe’s mental 
tional disturbance or psychiatric health care providers or her mental health 
problem.’” Doe had not designated a records. 

psychiatrist or psychologist as an expert The court of appeals also held that 
witness and gave no other indication of the district court abused its discretion 

putting her mental, health in controversy, when it denied Doe’s request for a pro- 

Wackenhut could not show that the ex- tective order to prevent Wackenhut from 

amination “will produce, or is likely to asking questions about her past and 

lead to evidence.” Wackenhut only present sexual activity, and whether the 

claimed that the examination might show sexual assault by Jenkins was consen- 

Doe’s anguish to be a result of her incar- sual. In light of the fact that Doe pleaded 

ceration on a drug charge or might reveal that it was a forcible assault and the grand 

that she had made false accusations of jury indicted Jenkins for the crime of 

sexual assault in the past. Therefore, the sexual assault, the Texas rape victims 

court of appeals ruled that Wackenhut shield laws, incorporated into Texas Rule 

was not entitled to the compelled mental of Evidence 412, should apply despite the 

examination. fact that the rules specifically applies only 

The court of appeals also held that in criminal cases. The court of appeals 

the district court abused its discretion ordered that the writ of mandamus issue 

when it ordered Doe to reveal the names if the district court did not vacate its or- 

or her mental health care providers and der and issue an order consistent with 

release her mental health records. Under the opinion. See: In Re Doe, 22 S.W.3d 

Rules 509(e)( 1 ) and 5 ! 0(b)( 1 ), Texas Rules 601 (Tex.A.pp. -Austin 2000).® 

PLRA Vacated Consent Decrees Can’t be 
Enforced in State Court 

T he court of appeals for the Eigh- consent decrees vacated under § 3626 are 

th circuit held that consent de- enforceable in state courts as contracts, 
crees terminated under the Prison The court adopted the Second circuit’s 
Litigation Reform Act (PLRA) cannot be ruling in Benjamin v. Jacobson, 1 72 F.3d 
enforced as private contracts in state 144(2ndCir. 1999)(en bane) in rejecting 
court. Iowa prison officials moved to ter- this argument. The court noted that the 
minate various consent decrees under 1 8 PLRA itself is silent on whether vacated 
U.S.C. § 3626(b)(2). The district court duly consent decrees can be enforced as pri- 
terminated the decrees. vate contracts in state court. Tire court 

The Eighth circuit noted that it had held that congress had the power to re- 

previously upheld the constitutionality of move state court jurisdiction over the 
§ 3626(b)(2). See: Gavin v. Branstad, 122 enforcement of federal consent decrees, 
F.3d 1081 (8th Cir. 1997) and Tyler v. even though it did not do so explicitly. 
Murphy, 135 F.3d 594 (8th Cir. 1998) . In See: Hazen ex rel Legear v. Reagen, 208 
this case the court rejected the argument, F.3d 697 (8th Cir. 2000).® 
left open in its previous decisions, that 
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PEN-PALS OF 
AMERICA™ 

P.O. Box 560548, 
Dallas, TX. 75356-0548 

INSTRUCTIONS 

1. PLEASE PRINT YOUR NAME, 

A GEAND RETURN ADDRESS ON 
A SEPARA TE SHEET OF PAPER. 

2. PLEASE SELECT THE 
APPROPRIA TE PENITENTIAR Y- 
PAL: 

MALE OR FEMALE 
ASIAN BLACK 

HISPANIC WHITE 

3. PLEASE SEND YOUR INFOR- 
MATION ALONG WITH 5 
STAMPS OR 5 STAMPED ENVE- 
LOPES TO ONL Y RECEIVE 
PHOTOGRAPHY. 

‘PEN-PALS OF AMERICA IS A CURIOUSITY ONLY. 
SOLELY FREELANCE PHOTOGRAPHY ONLY. 
SPONSORED BY THE FIRM OF RILEY & RILEY 


“I know what a dump 
truck is, and I’m no 
dump truck! As an inno- 
cent man, I too have been 
to prison.” 

FRANK PRANTIL 

Attorney At Law 
801 K Street, Penthouse 
Sacramento, CA 95814 
(916)446-4669 

Over 36 years of criminal defense 
experience 

Trial Attorney M Writs M Appeals 

400 felony jury trials and 20 murder 
trials. For a reasonable fee, I will 
review your case and tell you 
honestly what your chances for a 
writ of habeus corpus are. 


PLRA Attorney Fee Cap Doesn’t Apply 
After Release; TX County Liable in Attack 


T he court of appeals for the Fifth 
circuit held that a Texas county 
was liable for failing to protect an arrestee 
from assault in its jail. The court also held 
that the Prison Litigation Reform Act 
(PLRA) attorney fee cap did not apply to a 
case filed by someone who was not in gov- 
ernment custody when the suit was filed. 

Bobby Janes was imprisoned in the 
Bastrop county jail in Texas on traffic 
charges. While in a jail cell with felons, 
Janes was severely beaten by the other 
detainees. Janes sued the county and jail 
for failing to protect him from attack by 
other prisoners. At trial Janes proved the 
county had a policy of mixing prisoners 
with no propensity to violence with vio- 
lent prisoners. Prisoners had to defend 
themselves or suffer abuse. 

A jury found the sheriff of Bastrop 
county liable for failing to protect Janes. 
Janes was awarded an unspecified 
amount of damages and attorney fees, 
which were affirmed in appeal. [Editor’s 
Note: A recent pattern in published Fifth 
circuit rulings is to avoid giving the dol- 
lar amount awarded in prison and jail 


litigation when it comes to damages and 
attorney fees. Since the court is constantly 
whining about its overcrowded docket 
perhaps it believes that publishing size- 
able damage awards upheld on appeal 
would only encourage more prisoner liti- 
gation, rather than discourage official 
abuse.] 

The appeals court held that Bastrop 
county was liable for the attack on Janes. 
“Janes only needed to prove that the 
policymaker knew there was a substan- 
tial risk of serious harm to the inmates 
under his policy or custom of housing all 
manner of inmates together. That policy 
created an unsafe jail and the substantial 
risk that inmates would be injured. Fights 
were the order of the jail, to which the 
sheriff was necessarily deliberately indif- 
ferent. That proof satisfies the legal 
requirement for county liability.” 

The court held that 42 U.S.C. § 1 997e, 
which limits attorney fees in most prison 
and jail litigation, did not apply in this case 
because Janes was not a prisoner when 
the complaint was filed. See: Janes v. 
Hernandez, 2 1 5 F.3d 54 1 (5th Cir. 2000).® 


Change In AIDS Medication States Claim 


A Virginia federal district court 
ruled prisoner Terry Lee Taylor 
stated a claim under 42 U.S.C. § 1 983 where 
a prison doctor orderd a change in Taylor’s 
AIDS medication without notification. The 
new medication caused Taylor to suffer 
side effects, including rashes, drowsiness, 
discolored urine, numbness in his feet, loss 
of appetite, and mental stress. Taylor al- 
leged the action caused him serious injury 
because his “life expectancy has been 
greatly shortened].” Fie claimed the ac- 
tion was cost motivated and criminally 
negligent. 

The defendant, Dr. Burnett, moved 
to dismiss the complaint because Taylor 
did not exhaust his administrative remedies. 
Burnett argued Taylor did not appeal his 
grievances with the Virginia DOC. Taylor 
alleged in his complaint that he attempted 
to file several grievances but the forms were 
not returned so he was unable to appeal. 
The Court held that if Taylor’s factual alle- 
gations are true, then he had exhausted his 
“available” administrative remedies as re- 


quired by the PLRA. Thus, the merits of 
the claim must be considered. 

In examining T ay lor’ s claim, the Court 
stated Taylor must demonstrate a suffi- 
ciently serious medical need and show 
deliberate indifference to that need. The 
Court then analyzed the second prong and 
cited numerous unpublished cases relat- 
ing, ta medical care for HIV and AIDS 
infected prisoners. The Court stated to the 
common thread throughout each of those 
cases is a careful evaluation of all facts and 
circumstances surrounding the medical 
care. Taylor, however, alleged his switch in 
medication had no medical purpose, caused 
side effects and shortened his life. 

The Court denied the Motion to Dis- 
miss, ordered Dr. Burnett to allow Taylor 
to review his institutional medical file; and 
provide the Court with information out- 
lining Taylor’s care, the rationale for 
changing his medication and information 
on VDOC’s special facilities for AIDS in- 
fected prisoners. See: Taylor v. Burnett, 

1 05 F.Supp.2d 483 (E.D. Va. 2000).® 
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Damages Awarded In New York Retaliation Suit 


A Federal District Court in New 
York awarded a prisoner 
$4,22 1 .40 for back wages and educational 
costs, but denied punitive damages in a 
successful retaliation suit. The court later 
denied the defendants’ motion for recon- 
sideration. 

In 1988, New York state prisoner Ken- 
neth L. Gaston filed a lawsuit alleging prison 
guards violated his rights during his in- 
carceration at the Eastern Correctional 
Facility in Napanoch, by removing him from 
his kitchen assignment and transferring 
him to Auburn Correctional Facility for 
complaining that prison kitchen workers 
were being rewired to wok under condi- 
tions that violated state law. 

The evidence presented at trial dis- 
closed that state law limited prisoner work 
assignments to 8 hours a day, five days a 
week; that prisoner kitchen workers were 
required to work continuous 1 6 hour days; 
that through dialogue with his superiors 
Gaston attempted to correct the state law 
violation; and that in response to his com- 
plaint, prison guards John B. Calhoun and 
Jeffery A. Marcus fabricated claims that 
Gaston was encouraging a work stoppage, 


with those claims resulting in Gaston be- 
ing removed from his assignment and 
transferred to Auburn Correctional Facil- 
ity. The court held that the guards’ actions 
were retaliatory in that they were taken 
with the intent to punish Gaston for ask- 
ing his superiors to conform to state law 
mandates. The court further held that 
Gaston’s conduct was protected free 
speech under the theory of the right to 
petition the government for redress. 

Qualified immunity was denied on 
two grounds. First, the court held that the 
right to petition the government for re- 
dress was a long standing clearly 
established First Amendment right at the 
time of the alleged conduct. Second, the 
court noted that prisoners have a sub- 
stantive due process right in not being 
subjected to false misconduct charges as 
retaliation for exercising; inter alia, the 
Constitutional right to petition the gov- 
ernment for redress. The court also held 
that this right was clearly established at 
the time of the alleged conduct. Thus, 
because the court held that Gaston’s con- 
duct was protected, it necessarily 
followed that the false charges violated 


substantive due process. Because these 
rights were firmly established at the time 
of the alleged conduct, the prison guards 
forfeited their right to qualified immunity. 

The court awarded compensatory 
damages based on ( 1 ) the difference in pay 
between Castor’s kitchen assignment and 
his assignment following transfer, (2) in- 
curred educational costs (loss of financial 
aid after Plaintiff s transfer, and (3) other 
educational harm (delay in earning is 
Master’ s degree), for a total of $4,22 1 .40, 
plus pre and post judgment interest. The 
court denied costs and punitive damages, 
holding that Gaston failed to demonstrate 
by a preponderance of credible evidence 
that the guards were motivated by evil 
motive or intent, or acted with reckless or 
callous indifference to a federally protected 
right. This latter finding seems contradic- 
tory to a retaliation claim. See: Gaston v. 
Coughlin, 81 F.Supp.2d381 (NDNY 1999). 

The defendants filed a motion for 
reconsideration asking the court to va- 
cate it’s ruling. The court denied the 
motion in its entirety and let the damage 
award stand. See: Gaston v. Coughlin, 
102 F. Supp.2d 8 1 (ND NY 2000)* 
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Missing 

Something? 


Faith to Faith Friends 


penpal service is 
dedicated to fostering 
the personal and spiritual 
lives of prisoners, and to 
provide them with hope 
and opportunity for a 
better future both in and 



out of prison. Our goal 
is to get letters to you. 
Healthy friendships can 
produce a healthy 
outlook on life and give 
you something good to 
look forward to in the 
mail. Faith to Faith Friends 
is Christ centered but 




open to anyone who has 



a desire to share in true 
friendship. 

If you are looking for 
romance, please keep in 


mind that this is not the 
intent of our site. 


Consider this if you 
decide to use our service. 




















Faith to Faith Friends 
Pen Pal Subscriptions 

$1 9.95 for 6 months or 


$29.95 for 12 months 


Make payment by check, 
money order or postage 
stamps. 


Send brochure requests to: 


Faith to Faith Friends 


P.O. Box 552 


Monroe, WA 98272 

www.f2ff.com 




Gay NY Guard Wins $1.5M 
Harassment Award 


O n July 18, 2000, a gay Nassau 
County, NY jail guard won $1.55 
million in damages after a federal jury 
agreed that his supervisors failed to in- 
tervene when his co-workers repeatedly 
tormented and harassed him due to his 
sexual orientation. 

The verdict, reached after a 
three-week trial in Federal District Court 
in Uniondale, NY, found that guard James 
Manning, 36 suffered daily slurs and in- 
dignities that continued for the three years 
that he worked at the jail. The judgment is 
thought to be only the second in New 
York State where a government has been 
found liable for failure to stop harassment 
of a gay employee. The jury found that 
the Nassau County Sheriffs Department 
“has a custom and practice of discrimi- 
nating against homosexuals and that jail 
officials “were deliberately indifferent” to 
Manning’s constitutional right to be free 
from sexual orientation discrimination. 

At trial, Manning said his co-workers 
called him offensive names and hung pho- 
tographic collages and cartoons on the 
visiting room walls depicting him as a pe- 


dophile, a transsexual and someone who 
engaged in beastiality. Not only did 
Manning’s supervisor’s fail to stop the 
harassment once being notified of it, 
Manning said, but they also watched and 
laughed as it took place. 

The jury took only five hours to ren- 
der its verdict. Nassaus County lawyer 
Paul F. Millus issued a statement saying 
the verdict was incorrect and the county 
is considering an appeal. 

But Lenard Leeds, one of Manning’s 
lawyers, disagrees. “There is solid pre- 
cedent here,” he said. “Today’s award is 
three times greater than the last.” Leeds’ 
reference was to a recent case where a 
federal jury ordered Nassau County to 
pay $500,000 in damages to a gay county 
police officer he represented. 

The award is a blow to the county, 
which is struggling to cut millions from 
its budget. The county paid the earlier 
award to the police officer but only after 
the officer’s lawyer froze $1 million in 
county assets.® 

Source: The New York Times 


County Must Pay Prisoner’s 
Medical Expenses 


A Kansas Court of Appeals found 
hat a governmental agency is 
not entitled to seek reimbursement from a 
prisoner for the cost of medical treatment 
received by the prisoner while in the 
agency’s custody. 

While incarcerated in the Haskell 
County (Kansas) jail, David Sullivan ex- 
perienced chest pains and difficulty 
breathing. After being diagnosed with 
pneumonia, he underwent surgery and 
was hospitalized for 18 days. Because 
Sullivan had no source of income and was 
indigent, the county paid the $46,780 bill 
for his medical treatment. 

Following his release from jail, 
Haskell County demanded reimbursement 
from Sullivan for the cost of his medical 
care. Sullivan, pleading indigence, de- 
clined to pay and the county filed suit. 
The trial court denied the county’s de- 
mand and an appeal followed. 

The appellate court, in it’s ruling, 
adopted the view of the Kansas legisla- 


ture. “The legislature has expressed a 
policy that the liability for the care and 
maintenance of a prisoner, including 
medical expenses, should be the respon- 
sibility of the governmental entity whose 
criminal statutes the prisoner allegedly 
violated,” said the court. 

Drawing further support from case 
law, the court ruled that Kansas courts 
have consistently held that a prisoner’s 
rights include entitlement to medical care 
at the expense of the appropriate govern- 
mental agency if the prisoner is indigent 
and no other source of funds is available. 

Absent a statute relating to reim- 
bursement, a governmental agency is not 
entitled to recover from a prisoner the 
cost of medical treatment received while 
in custody and, when the prisoner has 
no other resources, the prisoner’s medi- 
cal expenses must be paid from the 
county’s general fund, said the court. 
See: Haskell County, Kansas v. Sullivan, 
9 P.3d 588 (Kan App 2000)® 
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Prisoner Bound by Jailhouse 
Lawyer’s Work 


A federal district court in Texas 
las held that a prisoner who 
relies on other prisoners to prepare his 
legal pleadings is bound by the content 
of those pleadings. 

Nhan Kiem Tran is a federal prisoner 
in Texas who was convicted of several 
methamphetamine related offenses. With 
the assistance of BOP prisoner David 
Dirks, Tran filed a petition for habeas 
corpus, which was denied. 

In the instant case, Tran filed a mo- 
tion for the court to vacate its judgment 
on his first habeas petition by claiming 
that he was tricked. Tran claimed that 
Dirks had represented himself to be an 
attorney, when he was not, and the ha- 
beas petition was invalid because Dirks, 
not Tran, had signed the civil cover 
sheet. The court gave short shrift to this 
argument. 

“Dirks acted as Tran’s agent. The 
authorized acts of an agent bind the prin- 
cipal. An agent has actual authority 
when the principal instructs him to handle 


by Paul Wright 

a matter for him.... Tran as the principal 
and Dirks as the agent specifically ar- 
ranged orally and in writing for Dirks to 
prepare and file Tran’s application for a 
writ of habeas corpus. Dirks had actual 
authority to act on Tran’s behalf and to 
bind him.” 

The court held it was immaterial that 
Dirks was not an attorney as he had acted 
at Tran’s request and expense. Moreover, 
Tran presented no evidence to show that 
Dirks had claimed to be an attorney. 

“The drafter of the motion need not 
be an attorney or the plaintiff himself. It 
suffices that the drafter be Tran’s repre- 
sentative. Tran asked Dirks for his help 
and paid him for his services. Dirks pre- 
pared, signed, and filed the application 
for Tran all with Tran’s knowledge and 
consent. The application filed and signed 
by Dirks on behalf of Tran is valid as 
Tran’s act. Tran may not now come be- 
fore this court and retract his application 
....” The court noted that Tran had filed 
this motion with the assistance of another 

Secular Humanism: 


prisoner. “Tran may not rely on others to 
assist him and then disavow their work 
when it is ineffectual.” 

The court’s ruling in this case is an 
ample “buyer beware” notice to prison- 
ers who rely on other prisoners for legal 
assistance. The court’s ruling ignores the 
reality that all too often most prisoners 
have no meaningful option: they can do 
nothing and watch their claims become 
time barred; attempt to hire a lawyer if 
they have the money, and hope the law- 
yer is competent; litigate their claims pro 
se and for those unwilling to watch their 
claims expire, but too poor to afford a law- 
yer and too illiterate, non English 
speaking, disabled or ignorant of the law 
to do it themselves, their only recourse is 
to seek legal assistance from other pris- 
oners. All too often the prisoners 
providing such assistance are no more 
knowledgeable than the prisoners they 
purport to “help”. See: United States v. 
Tran, 1 05 F. Supp.2d 608 (SD TX 2000).® 


Philosophy or Religion? 


T he D.C. Circuit has held that fed- 
eral prison officials were entitled 
to qualified immunity for refusing to rec- 
ognize secular humanism as a religion. 

Ben Kalka, a former federal prisoner, 
sought to form secular humanism groups 
to meet in prison chapels. At his last unit 
of incarceration, FCI-Jesup, the prison 
chaplain recommended to the warden 
that Kalka’s request be sent to the Cen- 
tral Office Review Committee (CORC). 
Based on Kalka’s submitted documenta- 
tion and some outside research, CORC 
determined that secular humanism was a 
philosophy, not a religion, and that a 
secular humanism group should not be 
allowed to meet in the chapel, which was 
solely for religious activities. The war- 
den offered to let Kalka form a group and 
teach secular humanism in the Education 
Department. Initially, Kalka refused the 
offer, but he later accepted it and taught 
secular humanism in the Education De- 
partment prior to his release. 
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Kalka sued in federal court under 42 
U.S.C. § 1983. The district court granted 
the defendants summary judgment on the 
grounds that secular humanism was not 
a religion without addressing the issue of 
qualified immunity. Kalka appealed. 

The D.C. Circuit - in a transparent 
attempt to avoid having to rule on 
whether secular humanism was a religion 
- engaged in a lengthy discussion on 
whether they could determine the defen- 
dants’ entitlement to qualified immunity 
without deciding whether a constitutional 
question was even raised in the lawsuit. 
Despite admittedly clear, mandatory lan- 
guage by the Supreme Court in Wilson v. 
Layne, 526 U.S. 603 (1999), instructing the 
district courts to “first determine whether 
the plaintiff has alleged the deprivation 
of an actual constitutional right at all, and, 
if so, proceed to determine whether that 
right was clearly established at the time,” 
the D.C. Circuit held that this language 
does not require them to ascertain whether 

29 


secular humanism is a religion before de- 
termining whether the defendants were 
entitled to qualified immunity. The D.C. 
Circuit then went on to hold that it was 
not clearly established that secular hu- 
manism was a religion. Therefore, the 
defendants were entitled to qualified im- 
munity for failing to recognize it as such. 
Injunctive relief was also denied because 
Kalka had since been released from 
prison. The district court’s dismissal was 
affirmed. 

From the D.C. Circuit’s discussion of 
the documents submitted by Kalka, it is 
clear that the issue of whether secular 
humanism is a religion is controversial 
even within the secular humanist com- 
munity. Unfortunately, even though the 
D.C. Circuit noted that other prisoners 
might wish to form secular humanist reli- 
gious groups in the future, they shed no 
light on the core issue in this suit: whether 
secular humanism is a religion. See: Kalka 
v. Hawk, 215 F.3d 90 (D.C. Cir. 2000).® 
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News in Brief: 


Argentina: On December 29, 2000, 
1 1 political prisoners of the Movimiento 
Todos Por La Patria ended a hunger strike 
begun on September 6, 2000, after presi- 
dent Fernando de la Rua signed a decree 
reducing the prisoners’ life sentences. 
The prisoners had been convicted of as- 
saulting an army base in 1989 to forestall 
a military coup and were sentenced to life 
without parole or appeal. The courts and 
legislature had rejected the prisoners’ 
petitions for clemency. De la Rua’s order 
was enacted as an emergency decree due 
to the precarious state of the prisoner’s 
health. The prisoners received extensive 
political support during their hunger strike. 
The sentence reduction should result in 
the prisoner’s release within a year. 

AZ: On December 27, 2000, prison- 
ers Patrick Bradbury, 35, and Anthony 
Luzanilla, 3 1 , escaped from the high tech 
maximum security Lewis Prison Complex 
near Buckeye. The men escaped that 
morning by hiding in garbage and being 
taken to a nearby landfill. They were re- 
captured that same evening, 9 hours later, 
hiding in an abandoned dairy farm. Ear- 
lier that month, the state auditor had 
praised the high tech security features at 
the two-year-old prison. Deputy prison 
director Charles Ryan blamed the escape 
on guards’ not following security poli- 
cies. 

AZ: On July 3 1, 2000, Safford prison 
guards Patrick Lopez and Gilbert Garcia 
were charged with counterfeiting and dis- 
tributing unauthorized access cards for 
DirectTV, a satellite television service. 
Prosecutors claim the guards created over 
100 access cards on personal computers 
to allow access to 400 DirectTV channels. 
The cards were then sold, mostly to other 
DOC employees, for $400 each. The in- 
vestigation also turned up a stolen All 
Terrain Vehicle, which resulted in an ad- 
ditional theft charge against Garcia. Both 
guards were fired by the AZ DOC. 

CA: On April 2, 2001, an unidenti- 
fied guard at the Los Angeles Men’s 
Central jail was stabbed by Rogelio 
Macias, 34, with a plastic shank. The 
guard suffered minor injuries. Macias is 
serving a sentence of life without parole 
for murder. 

CA: On January 25, 2001, fifty black 
and white prisoners engaged in a race riot 


in the San Quentin prison dining hall af- 
ter ten black prisoners attacked a smaller 
group of white prisoners, apparently in 
retaliation for an earlier incident in which 
white prisoners used racial slurs against 
blacks. Nine prisoners were injured in- 
cluding two who were stabbed. Guards 
used pepper spray to break up the fight. 
The prison was placed on lockdown af- 
terwards as prison officials investigated. 

CA: On March 28, 2001, Del Norte 
county district attorney Robert Drossel 
announced he would file first degree mur- 
der charges against Jose Luis “Clever” 
Sanchez, for “setting up” a riot on Febru- 
ary 23, 2000, between black and Hispanic 
prisoners that left one prisoner dead and 
48 injured with knife and gunshot 
wounds. Prisoner Miguel Sanchez, 38, 
(no relation) was shot and killed by a 
guard, which Drossel said was justifiable 
homicide. 

C A: On March 7, 200 1 , Saundra Es- 
ter, 50, a clerk at the state prison in 
Lancaster, was arrested on murder 
charges. Ester is accused of shooting and 
killing Kim Thomas in 1976 in Chicago. 
Thomas was apparently dating JEster’s 
husband. Thomas identified Ester as her 
kiHerbefore dying. Ester fled Chicago and 
had been sought by Chicago police ever 
since. Ester had been a California Depart- 
ment of Corrections (CDC) employee 
since 1986 and her husband is a voca- 
tional instructor and her daughter is a clerk 
at the same Lancaster prison. When she 
applied for the CDC job Ester submitted 
someone else’s fingerprints and has 
worked under the alias of Saundra Collins. 
CDC officials recognized Ester from a 1 977 
mugshot even though she had gained 1 00 
pounds in the interim. 

CA: On October 24, 2000, nine mem- 
bers of the Mexican Mafia were convicted 
of multiple racketeering and conspiracy 
charges after a five-month trial in federal 
court in Los Angeles. Prosecutors 
claimed the defendants taxed and orga- 
nized drug trafficking in prisons and 
Latino neighborhoods. The convicted 
defendants are: Frank Fernandez, 53; 
Jimmy Sanchez, 4 1 ; Robert Cervantes, 35; 
Dominick Gonzalez, 23; Juan Garcia, 39; 
Roy Gavaldon, 43; David Gonzalez- 
Contreras, 30; Sally Peters, 46 and 
Suzanne Schoenberg, 28. 


CO: On January 31, 2001 , the DOC 
announced plans to experiment with the 
use of anti depressants such as Prozac 
and Zoloft to quell sex offender’s sexual 
appetites. The experiment is “voluntary”, 
lasts a year and is funded by the federal 
government. Presumably if the drugs curb 
sex offender’s sex drives a large govern- 
ment market will be open for the drug’s 
manufacturers. A quarter of Colorado’s 
1 6,000 prisoners are sex offenders. 

FL: On February 28, 2001, Palm 
Beach county sheriffs corporal Howard 
Berg Jr., 47, a jail guard, was arrested on 
charges of shoplifting $28.20 worth of 
merchandise from a local Walmart. Police 
claim Berg took a box of Preparation H, 
some pencils and other items from the 
store without paying. 

FL: On November 28, 2000, David 
Pogue, 45, a parole officer with the 
Alachua county DOC, was arrested on 
six counts of armed robbery for robbing 
six local convenience stores of a total of 
$ 1 ,000. Pogue never wore a mask, was al- 
ways armed and carried out the robberies 
during daylight hours, including robbing 
two- stores twice. When arrested Pogue 
promptly confessed and said he was hav- 
ing money problems. Pogue’s arrested 
history, while employed as a parole of- 
ficer, includes an arrest for passing 
worthless checks in September 2000, and 
drunk driving convictions in 1996 and 
1997. 

KY: On March 4, 200 1 , Ronald Dwyer, 
3 1 , was arrested when he tried to smuggle 
cocaine to his wife Julie, 25, a prisoner in 
the Boone county jail in Burlington. Dur- 
ing a routine search, guards found 14 
grams of cocaine concealed in a poorly 
stitched brassiere Ronald was bringing 
his wife. Dwyer was charged with as- 
sorted felonies. 

MA: On January 30, 2001, Peter 
Limone, 66, was released from state prison 
after serving 33 years in prison for a crime 
he did not commit. In 1965 Limone was 
convicted of killing Edward Degan and 
was sentenced to death. It turns out that 
Limone and three other low level hood- 
lums were framed for the murder by FBI 
snitch Vincent Flemmi. The FBI knew from 
the beginning that Limone and his code- 
fendants were innocent but did nothing 
in order to protect its informants. 
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Limone’s three codefendants died in 
prison. The evidence exonerating Limone 
was found in FBI files by a task force 
investigating endemic FBI corruption in 
Boston. 

ME: On February 5, 2001, prisoners 
at the York county jail in Alfred protested 
overcrowding by smashing windows, 
setting fires and flooding cellblocks. The 
jail, designed to hold 98 prisoners, holds 
1 16. No injuries were reported during the 
uprising. 

MN: OnFebruary 26, 2001, Stillwater 
prisoner Von Pressley, 29, was charged 
in Washington county court with two 
counts of bribing a public official. The 
indictment claims that Pressley paid 
Stillwater guard Brian Diethert $3,000 to 
smuggle loose-leaf Top tobacco into the 
prison in 1999. Pressley would pay 
Diethert $300 for four packages of to- 
bacco, which retail for approximately $1 
each outside prison. In 1997 the Minne- 
sota DOC banned tobacco products in 
its prisons. Diethert pleaded guilty to 
one count of bribery of a public official 
and served 45 days in jail paid a $1,030 
fine and was sentenced to five years pro- 
bation. Pressley’s grandmother and 
girlfriend organized the deals. 

MN: On March 25, 2001, Vernon 
Powers Jr. 28, and Scot Christian, 30, es- 
caped from the Mower county jail in 
Austin by beating two guards and jump- 
ing out of a second story window. 

NE: InFebruary, 2001, Neil Gray, 25, 
won $102,000 on Powerball-The Game 
Show. Gray is serving a 1 'A - 3 year sen- 
tence for assaulting a police officer at the 
Omaha Correctional Center. Gray bought 
the powerball scratch ticket before being 
imprisoned. Gray’s father John, attended 
the game show and brought back his win- 
nings. 

Nigeria: On January 26, 2001, Nige- 
ria returned California prison escapee 
Byron Booth, 56, to the United States to 
face charges. On January 27, 1 969, Booth 
and another prisoner, Clinton Smith, es- 
caped from the prison in Chino. The next 
day they bought a plane ticket to Miami 
and hijacked the plane over the Gulf of 
Mexico to Cuba. Despite U.S. arrest war- 
rants, Cuban authorities released Booth 
and Smith who later went to Algiers 
where Smith was allegedly killed. Booth 
had lived illegally in Nigeria for several 
years and contacted the U.S. embassy in 
Lagos to express interest in returning to 


the U.S. to face charges stemming from 
his prison escape and the hijacking. 

NY: On March 29, 2001, sergeant 
Ronald Hunlock, 56, a guard at the Sing 
Sing Correctional Facility in Ossining was 
charged in Yorktown supreme court with 
felony animal cruelty charges. On March 
1 1 , 200 1 , while conducting a cell search, 
Hunlock found a box with five kittens in a 
prisoner’s cell. The kittens mother, Mid- 
night, wisely fled. Hunlock ordered the 
prisoner to take the kittens outside and 
place them in a trash compactor. When 
the prisoner refused to do so, Hunlock 
dumped the kittens into the compactor, 
turned it on and killed the kittens. 
Hunlock has been suspended without 
pay from his $5 1 ,000 a year job pending 
disposition of the charges against him. 

OH: On February 8, 2001, federal 
prosecutors charged 1 1 women and 
Mansfield Correctional Institution prison- 
ers Charles Hamilton, 35, and Robert 
Penn, 3 1 , of running a credit card scam 
from prison. Using credit card numbers 
stolen from hotels by accomplices, 
Hamilton and Penn would place three way 
calls to mail order businesses and ordered 
over $50,000 in consumer electronics, jew- 
elry and lingerie which were then resold 
or kept by the women. Prosecutors filed 
mail and wire fraud charges against the 
defendants. 

OH: On march 5, 2001, Richard 
Hogue, 30, a Hamilton county jail guard 
pleaded guilty in state court to two felony 
counts of illegal use of a minor in nudity 
oriented material. Hogue was arrested af- 
ter he sent sexually suggestive email to a 
13-year-old girl. An adult intercepted the 
email and notified police. When police 
searched Hogue’s home they found child 
pornography. 

OH: On March 6, 200 1 , Richard Lake, 
40, a prison guard at the Warren Correc- 
tional Institution, was charged with 
vehicular homicide, a misdemeanor, for 
driving too fast and causing the death of 
prison guard Wayne Mitchell on Febru- 
ary 2, 200 1 , when the prison van Lake was 
driving crashed in a snowstorm, killing 
Mitchell. [See last month’s News in Brief 
section for details.] State police list the 
cause of the accident as excessive speed. 
Two prisoners being taken to a hospital 
for routine medical appointments were 
also injured. The prisoners, Thomas 
Neville and Jacob Reeder, filed statements 
saying the van was going between 60-80 
miles per hour on the ice and snowbound 
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highway. Prison officials are also investi- 
gating the crash to see if any prison 
policies were violated. 

OH: On October 23, 2000, Brian Lamp, 
25, a former guard at the Noble Correctional 
Institution pleaded guilty to conspiring to 
violate the civil rights of prisoner Ricky 
Todd on May 10, 1998. Lamp and another 
guard, Christopher Viney, 26, had prisoner 
Rocky Newman beat Todd in a recreation 
area. No motive for the beating was given 
by the media but race was implied as a fac- 
tor since the media noted that Todd is black 
while Lamp, Viney andNewman are white. 
Viney previously pleaded guilty, to a fed- 
eral charge of concealing knowledge of a 
felony. 

OK: In January 2001, the town of 
Shattuck lost the privilege of using prison 
slave labor. Until January 21, 2001, 
Shattuck used four prisoners from the 
William Key Correctional Center in Ft. 
Supply for $170 a month to fix streets, 
clean up around town and repair town 
property. According to a state fire 
marshal’ s report, unlicensed prisoners 
were installing electrical wiring across 
town, unsupervised prisoners also used 
town telephones, computers and vehicles, 
(including a pickup with a loaded shot- 
gun in it). Town and prison officials took 
no further action. 

OR: On March 1, 2001, former prison 
guard Michael Martin, 49, had his proba- 
tion revoked and was sentenced to five 
years in prison. In 1997 Martin was con- 
victed of raping three girls at the Hillcrest 
Youth Correctional Facility in Salem and 
sentenced to probation. Martin’s proba- 
tion was revoked after he used alcohol 
and was fired from a job for sexually ha- 
rassing co-workers. Marion county circuit 
judge Joseph Ochoa told Martin “Y ou are 
a sex predator.” Deputy district attorney 
Walt Beglau called Martin “a lecherous, 
self centered sex offender.” Which begs 
the question of why was he placed on 
probation in the first place after being 
convicted of raping three teenage girls. 

TX: On March 27, 2001, federal Bu- 
reau of Prisons lieutenant Bryan Small, 
34, pleaded guilty to one count of ob- 
structing justice stemming from covering 
up guards’ attacks on prisoners at the 
U.S. penitentiary in Beaumont. Small 
would approve false reports to cover up 
the attacks. Small, a 10-year BOP em- 
ployee, resigned the next day. He was the 
first BOP employee charged in attacks at 
the prison. 
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News in Brief (cont.) 

VA: On February 28, 200 1 , Virginia 
prison officials filed suit in Wise county 
circuit court against Gilbane Building Co. 
of Rhode Island, seeking $3 million in dam- 
ages. Gilbane built the state’ supermax 
Wallen’s Ridge State Prison. Prison offi- 
cials claim that loose rocks and boulders 
tumble down a slope behind the prison and 
have already damaged a road, fence and 
sally port, “endangering prison security.” 
The $3 million in damages sought is the 
alleged cost of fixing the problem. Also 
named as a defendant is Traveler’s Insur- 
ance Co. which the DOC claims has refused 
to reimburse it for $120,000 already spent 
on temporary repairs. 

WA: In early March, 2001, King 
county (Seattle) jail guard Tannie Tomlin, 
50, was suspended from his job as Se- 
attle and San Francisco police and the 
FBI investigate claims that Tomlin sup- 
plied a pistol to Marcos Ranjel, 34. Ranjel, 
a repeat felon, is accused of the execu- 
tion style killing of Carmel Sanger, a San 
Francisco salon owner. Prosecutors claim 
Sanger’s ex husband, Robert Sanger, paid 
Ranjel $100,000 to carry out the killing. 


Sanger, who stood to get $750,000 in life 
insurance, has also been charged in the 
killing. Tomlin admits the murder weapon 
was his but claims it was stolen from his 
home. Tomlin claims not to know Ranjel 
but stipulated that he and Ranjel made 
dozens of calls to each other before and 
after the murder. 

WA: In February 200 1,11 -year state 
police lab technician Michael Hoover, 5 1 , 
was charged in Snohomish county supe- 
rior court with misdemeanor charges of 
evidence tampering and official misconduct 
stemming from his theft of heroin from evi- 
dence samples being tested by the lab. 
Hoover was videotaped stealing dozens 
of heroin samples. Prosecutors in several 
counties have dismissed charges in doz- 
ens of drug cases involving Hoover and 
are reviewing hundreds more. Hoover re- 
signed from the state police after being 
arrested and claims he stole the heroin to 
ease his back pain. Prosecutor’s failure to 
file drug felony drug charges against 
Hoover were not questioned by the media. 

WA: On April 1, 2001, prisoners at 
the Stafford Creek Corrections Center in 
Aberdeen protested the lack of job op- 
portunities in the state’s newest, and 
arguably most poorly run, prison. The 


protest included a boycott of meals and 
setting of fires in garbage cans. In re- 
sponse, prisoncrats locked down the 
prison and transferred a number of pris- 
oners to control units around the state. 
Superintendent Doug Waddington said 
no one was injured and no state property 
was damaged during the rebellion. 

WA: On March 9, 2001, 50 prison 
guards at the Monroe Correctional Com- 
plex in Monroe staged a roadside picket 
to protest low pay and poor retirement 
benefits. Dan Grey, a prison guard and 
shop steward for Teamsters Local 313 
said, “We just want a family wage and an 
equitable retirement system.” The state 
legislature has declined to increase pay 
for state employees in recent years. 
Washington prison guard unions have 
expressed their priorities in recent years 
by focusing on legislation that makes life 
more miserable for prisoners than on seek- 
ing a wage increase for themselves. 

WI: On December 15, 2000, DOC of- 
ficials announced that all female prisoners 
had been returned from out of state pris- 
ons and were now being held in 
Wisconsin prisons. The state currently 
houses several thousand prisoners in 
pri^,pd3aTsiioterstatES.B 


The Prisoner’s Guide to Survival: A Comprehensive Legal 
Assistance Manual for Post-Conviction Relief and Prisoners’ 

Civil Rights Actions 

By L. Powell Belanger PSI Publishing, Inc. (745 Pages) 


T he Prisoner’s Guide to Survival 
is a new legal research tool that 
covers all aspects of federal litigation 
common to prisoners. The book is useful 
both to the novice pro se litigant and to 
the experienced attorney involved in fed- 
eral criminal appeals or prisoner civil rights 
actions 

The first half of the Guide provides 
an in depth, step-by-step outline for liti- 
gating an appeal from a federal 
conviction or sentence, the filing of a fed- 
eral habeas corpus petition by state or 
federal prisoners, litigating a federal civil 
rights complaint, and the filing of peti- 
tions for a writ of certiorari in the Supreme 
Court. These diverse topics are each dis- 
cussed succinctly in separate chapters 


Reviewed by Sam Rutherford 

and sections of the Guide, with sample 
forms at the end of each chapter. The 
Guide is written and organized in an easy 
to understand, thorough fashion that 
clearly apprises the individual litigant of 
what to expect as his or her lawsuit moves 
forward. There is also a chapter on legal 
research and legal writing, which is ex- 
tremely insightful for the beginner. 

More useful to the experienced liti- 
gant is the “Case Law” section of the 
Guide. In this second half of the book, 
the reader will find over 3,000 cases di- 
vided into more than 90 topics. Each case 
is followed by a brief synopsis describ- 
ing the holding of the court as it relates 
to the topic under which the case is listed. 
The Guide also has a glossary defining a 


verity of legal words and terms; a re- 
sources directory for prisoner support 
services and interest groups ranging from 
pen-pal outlets to legal assistance orga- 
nizations; and an appendix containing 
information on the Freedom of Informa- 
tion Act and Privacy Act, accompanied 
by sample forms to use in obtaining in- 
formation under these statutes. 

The Guide can be purchased from 
PSI Publishing, Inc., 413-B i 9fn Street, # 
1 68, Lynden, WA 98264 ($49.95 for pris- 
oners - $64.95 for non-prisoners, plus 
$5.00 shipping & handling). [See Ad in 
this issue of PLN.] This book is highly 
recommended and those who can afford 
it should seriously consider making this 
investment.® 
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Order These Great Books from Prison Legal News Today! 


The Celling of America: An Inside Look at the U.S. 
Prison Industry, by Daniel Burton Rose, Dan Pens 
and Paul Wright; Common Courage Press, 1998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 
Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 

From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing 
describing life behind bars in America throughout 
the twentieth century. 

Law Dictionary, Peter Collin Publishing, 288 pages. 
$15.95. 

Comprehensive law dictionary defines and explains 
more than 7,000 legal terms in simple English. Cov- 
ers civil, criminal, commercial, and international law 
and prison slang. Invaluable for lawyers and pro se 
litigants. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 
368 pages. $14.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer, in prison or 
out, should read this book. It tells readers how 
to determine their legal needs, fee payments, how 
to evaluate a lawyer’s qualifications, and much 
more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $24.95. 

Latest Edition of the scholarly classic documenting 
decades of U.S. government involvement in drug 
trafficking. A must read for anyone interested in 
the “War on Drugs.” 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 
$18.00. 

A radical critique of the prison industrial com- 
plex. Includes writing by many PJUVconributing 
writers. An excellent companion to The Celling 
of America. 


QTY / 
Total 

1001 


1022 


1013 


1016 


1015 


1014 


1009 


Legal Research: How to Find and Understand the 
Law, by Stephen Elias and Susan Levinkind; Nolo 
Press, 392 pages. $24.95. 

Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library 
exercises and practice research problems. A must for 
the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, 
by Richard Boire; Ronin, 271pages. $15.95. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 
accused of the use, sale or possession of marijuana. 
Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $14.95. 

Extensively researched account of the modem “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 
makers and those with first hand experience at all 
levels of the “drag war.” Crucial reading for anyone 
interested in understanding how the war on drags 
got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $14.00. 

Historic analysis of modem prison slave labors roots in 
chattel slavery. Focuses on prison plantations and self 
sustaining prisons. Analyzes the impact segregation 
had in ensuring blacks were imprisoned and their labor 
exploited. Must reading to understand prison slave la- 
bor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, by Barry 
Scheck, Peter Neufeld and Jim Dwyer; Doubleday, 
298 pages. Hardback only. $24.95. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial mis- 
conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 
Prison, by Joy James; Saint Martins Press, 352 pages. 
Hardback only: $35.00. 

Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 
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Crime and Punishment In America: Why the QTY/ 
Solutions to America’s Most Stubborn Social T 0 t a | 
Crisis Have Not Worked-And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 1019 
of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks p rison 
myths and discusses proven, effective means of 
crime prevention. 

Acres of Skin: Human Experiments at Holmesburg 
Prison, by Allen Homblum; Routledge Press7297 
pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military 
experiments and of testing cosmetics, drugs and 
chemicals on prisoners. The experiments took place 

until the mid 1970’s. Compares American prisoner 

experiments to those carried out by Nazi doctors in 
concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, by 

Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 

the post civil war Southern economy. Explains 1012 

how prison slavery was an integral part of the 

American economy in the post civil war era. Puts 

today’s prison slave labor practices into con- 

text. 


Prison Madness: The Mental Health Crisis Be- 
hind Bars and What We Must Do About It, by 

Terry Kupers; Jossey Bass, 245 pages. Hardback 
only. $25.00. 

Renowned psychiatrist writes about the devastating f 
mental health crisis in American prisons and jails. Cov- L 
ers all aspects of mental illness, prison rape, racism, r 
negative effects of long term isolation in control units L 
and much more. 


The Rich Get Richer and the Poor Get Prison: Ide- QTY/ 
ology, Class and Criminal Justice, by Jeffrey Total 
Reiman; Allyn & Bacon, 226 pages. $27.25. w “ 

The best book providing a Marxist, class based 101g 
analysis of the criminal justice system. Factual de- 
tails on how corporate criminality and crime by the 

rich is rewarded while the poor bear the brunt of 

imprisonment. If you read no other book on the crimi- 

nal justice system, read this one. 

Lockdown America: Police and Prisons in the Age 

of Crisis, by Christian Parenti; Verso, 290 pages. 

$15.00. 

Radical analysis of the ruling class war on the poor j 002 
via the criminal justice system. Well supported by 
the facts and first hand reporting. Covers paramili- 

tary policing and SWAT teams, urban pacification 

and zero tolerance policing, the INS/Border Patrol 

and Prisons. Best book on these issues. 


No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New 
Press, 224 pages, Hardback. $25.00. 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and class 1010 

inequality, creating a two tiered system of justice at 
all levels. Describes how the supreme court has 

hypocritically endorsed this system and ensured it 

continues. Extensive case citations and legal analy- 
sis. — 

Perpetuating Crime, Consolodating Power: The 
Race and Class Logic of Mass Incarceration, An 
Interview with Paul Wright, by Arthur Stamoulis; 
Common Courage Press, 1 2 pages. $6.00 print copy; 1023 

$10.00 cassette. (1024) 

PLITs editor discusses racism, class struggle, bru- 

tality, AIDS, political prisoners and censorship as 
essential elements of the criminal justice system. 


Mail Payment and Order Form to: Sub Total* 
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Women Behind Bars 

164,000 women are now locked away in American prisons and jails. What’s going to come of it? 

by Silja J.A. Talvi 


I t’s the kind of statistic that de- 
serves repeated mention: 
America’s prisons and jails now hold just 
under two million persons, or 1 in every 
142 U.S. residents. 

To put America’s incarceration rates 
into perspective, it’s worth bearing in 
mind from 1990 to 2000, U.S. prisons and 
jails grew by almost 800,000 prisoners, 
or nearly 1 ,600 new prisoners per week. 

More Americans went to prison or 
jail during the Clinton administration 
than during any other past presidential 
administration, and there are no indica- 
tions that current President George W. 
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Bush, whose own home state relies heavily 
on incarceration as a popular method of 
punishment, would want to change the 
“tough on crime” approach his predeces- 
sors began. 

As it continues in its upward climb, 
America’s imprisonment phenomenon is 
both astonishing and unparalleled. And 
it’s taken on dimensions and produced 
societal ripple effects that citizens are only 
beginning to understand. 

One of the relatively downplayed di- 
mensions of the incarceration craze has 
been the high annual growth rate of women 
behind bars. It’s a higher average annual 
growth rate than that of male prisoners - 
8.1 to 6.2% according to the most recent 
data from the Bureau of Justice Statistics 
(BJS). 

And what is it, exactly, that the Ameri- 
can criminal justice system hopes to 
accomplish by locking away non-violent 
female offenders for multi-year (and some- 
times multi-decade) sentences, far from 
their kids, their families and their commu- 
nities? And precisely what kind of life is it 
that prosecutors, juries and judges are 
sending these women off to lead, behind 
bars and steel doors, under the watchful 
eyes of mostly male guards who monitor 
their every move? 

It’s a question that Amy Ralston, a 
tall, poised 41-year-old woman with vis- 
ceral memories of a hard decade spent 
behind bars, thinks about every day. 

Ralston’s unwitting journey toward 
incarceration began in 1989, when her hus- 
band Sandy Pofahl was arrested by German 
federal agents on charges of smuggling 
the popular rave drug. Ecstasy. 


A wealthy Dallas businessman 
whose ownership of numerous success- 
ful computer, real-estate and mortgage 
lending companies covered for what was 
his most profitable venture— a major in- 
ternational Ecstasy manufacturing and 
distribution ring-Sandy’s arrest came as 
an enormous shock to Amy. 

Not that she professed innocence 
when it came to the drug. She had taken 
ecstasy with Sandy. She liked the warm, 
enveloping high, and, as a vivacious 20 
something, she enjoyed a good time and 
the occasional, mind-altering trip. But, 
says Amy, she knew absolutely nothing 
about his drug dealing operation. 

Amy’s complete lack of involvement 
in her husband’s drug-dealing is some- 
thing that the federal agents appear to 
have known, too. As the joint 
German-U.S. DEA operation to bust up 
the MDMA ring unfolded and Sandy’s 
actual business partners began to be 
rounded up, Amy was initially left alone. 

But then the faxes started coming. 
From his prison in Germany, Sandy was 
writing letters that were sent to his wife, 
pleading with her in coded language to 
assist in the process of recovering and 
hiding his Ecstasy profits so that he could 
post bail. 

It was wishful thinking on his part. 
Sandy was never granted bail. But Amy 
hoped for the best, and, in an unfortu- 
nate move that was to end up costing her 
freedom, she went about locating the 
cash to procure bail money. 

The feds were quickly onto her. Even- 
tually arrested for recovering and 
spending some of that money, Amy re- 
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Women (continued) 

fused to roll over and incriminate her hus- 
band. Snitching might have won her 
freedom, but she wouldn't allow herself 
to say anything against Sandy. And there 
was, quite simply, no one else for her to 
tattle on. 

But “snitching” is what the rules of 
the American drug war are all about, and 
when Amy didn’t play by the rules, she 
got hit hard. Thanks to the triple- whammy 
of mandatory minimum sentencing and a 
“conspiracy” charge amendment to the 
original 1986 Anti-Drug Abuse Act 
(which allows federal prosecutors to go 
after spouses and lovers for all the crimes 
their honeys committed, as long as they 
somehow “conspired” in the committing 
of that crime), Amy was sentenced to a 
staggering 24-year term in federal prison. 

Other spouses have ended up in 
prison for far lesser forms of ‘conspiracy’ 
than Amy’s after the fact money recover- 
ing activities: a conspiracy charge can 
result from taking down a phone message, 
driving your man to the bank, or signing 
for a FedEx package containing drugs. 

Unlike her husband, who informed 
enough to earn a lenient sentence in a 
German prison (and, most notably, no 
prison time in the U.S.), Amy was locked 
away as if she had masterminded the en- 
tire Ecstasy operation. 

Once she got to FCI Dublin in Cali- 
fornia, Amy found that she had plenty of 
company, as she had joined the swelling 
ranks of women incarcerated in the U.S. 
on drug-related charges. 

Today, of the two million prisoners 
in the U.S., roughly a quarter are serving 
time for drug convictions. All totaled, 
there are now almost 93,000 women in- 
carcerated in state and federal prisons. In 
1997, 34.4 percent of female state prison- 
ers had a drug charge as their most 
serious offense. That figure was 10.5% in 
1979. And another 71,000 women sit in 
local jails, awaiting sentencing or doing 
time for shorter sentences. Taken to- 
gether, most of these women are African 
American and Latino. 

But prison welcomes “criminals” of 
all colors and cultures; poverty, histories 
of abuse and low literacy levels are the 
common denominators that often conspire 
together to put a prison cell in the path of 
a woman’s life. 


In some ways, Amy was an anoma- 
lous addition to the picture of female 
incarceration. And it may have been her 
smarts, her education, her persistence, 
and maybe even her fair-haired, sophisti- 
cated look that helped in getting a 1999 
story written in Glamour Magazine that, 
in turn, generated enough public outrage 
to get her out. 

In total, former President Clinton or- 
dered the release of six women locked up 
in federal prison on drug charges in 2000. 
Amy was one of them. After losing her 
entire thirties to the federal prison sys- 
tem, she walked out of prison a free 
woman in luly 2000. 

Yet Amy’s jubilation was tempered 
by the anguish she felt for the women 
she left behind, and the trauma inflicted 
by the “degradation of incarceration.” 

Amy spent a quiet several months 
on the outside trying to rebuild her life, 
grappling with a kind of prisoner’s 
survivor’s guilt at leaving her cellmate and 
her prison friends behind. 

“I’m free,” she says. “But a huge 
piece of me is still in there.” 

Her friends behind bars still plead 
with her to help them get out. Most are 
locked up on drug charges, many on the 
kind of “conspiracy” charge that put Amy 
away for ten years. Most are mothers, 
which isn’t surprising considering that 
60 percent of female prisoners in federal 
prisons and two-thirds of women in state 
prisons have at least one child under 18. 

In August last year, the Justice De- 
partment reported that nearly 1.5 million 
kids have a parent in prison, a sixty per- 
cent increase since 1991. A majority of 
those kids are under 10. And a majority 
of parents locked up in the state system 
reported never having a personal visit 
with their offspring since being locked 
up. 

Amy was able to help one woman, 
an immigrant mother of several children, 
get out. But there’s only so much that 
she can do, she says in a tired voice. 
She’s one person. She admits she feels 
overwhelmed. She’s grieving, both for 
herself and for the women she’s left 
behind. 

While she was at FCI Dublin, Amy 
knew of two women who aborted their 
own fetuses in the showers of the facil- 
ity. The fathers were prison employees, 
probably guards. The sexual contact was 
undoubtedly anything but consensual. 
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Sexual abuse in prisons is indeed one 
the biggest and most persistent problems 
facing female prisoners across the coun- 
try. It’s a big enough problem to have 
warranted several Human Rights Watch 
and Amnesty International reports, the 
most recent of which, Abuse of Women 
in Custody, is a 332-page tome that breaks 
down state-by-state policies and prac- 
tices pertaining to sexual abuse and rape 
in women’s prisons. ( See p.6 for details.) 

Just two years ago, 14 states had no 
law prohibiting sexual relations between 
prisoners and guards. Today, six states, 
including Alabama, Minnesota, Oregon, 
Utah, Vermont and Wisconsin, still have 
no such law. 

In eight states and the federal prison 
system, sexual misconduct on the part of 
guards isn’t considered a felony. In 19 
others, sexual abuse laws pertaining to 
female prisoners do not cover all forms of 
sexual abuse, including oral sex and 
sexual threats. 

Back at FCI Dublin, Amy remembers, 
there were the signs informing prisoners 
to stop defecating in the shower. Why, I 
wondered, would the incarcerated women 
do this? Drugs. 

Women would ingest drugs 
smuggled in plastic baggies during vis- 
its, and later defecate to produce the 
product for use or for sale. 

“There are plenty of drugs in prison,” 
Amy affirms. “If you can’t even stop 
drugs from coming into the prison, how 
can you stop them from coming into the 
U.S.?” 

The easy flow of drugs in and 
throughout our country, as any drug 
policy expert or prison warden will tell 
you, is the thing that’s keeping our pris- 
ons filled to capacity. Largely due to strict 
drug sentencing laws including manda- 
tory minimums for possession of certain 
types of drugs, the number of female pris- 
oners has increased 1 10% since 1990. In 
1998 alone, there were some 3.2 million 
arrests of women. 

And women who enter the prison 
system are not usually in the best of 
health. They come in manifesting mod- 
erate to chronic health problems, 
ranging from asthma to heart disease, 
and finding that the quality of care 
available to them is often substandard. 
(The consistent lack of access to qual- 
ity care has formed the basis for 
numerous lawsuits across the country 


while in California, the largest-ever class 
action lawsuit filed over prison conditions 
in April accuses the state of systemati- 
cally ignoring the medical needs of 
prisoners. The lawsuit comes after the 
death of eight female inmates late last year 
in one California prison.) 

Incarcerated women are, in fact, 
three times more likely to be infected 
with HIV than incarcerated men, and 
the proportion of women prisoners with 
HIV is 30 times higher than the propor- 
tion of HIV+ women in the general 
population. Most of those women are 
also co-infected with hepatitis C (HCV), 
a chronic and infectious disease that 
can lead to serious liver disease and 
death. 

Anne S. De Groot, MD, the co-chair 
of the HIV Education Prison Project at 
Brown University’s AIDS Program, has 
written that the linkages between child- 
hood sexual abuse, physical abuse, drug 
use and sex work explain the prevalence 
of HIV (and HCV) infection among incar- 
cerated women. 

Consider that almost half of the 
women in the nation’s jails and interviews 
told BJS interviewers in 1999 that they 
had been physically or sexually abused 
before their imprisonment, compared with 
10% of incarcerated men. 

It’s impossible to generalize about 
any population of people, but when we 
talk about female prisoners, many crimi- 
nologists agree that women in prison 
are often battered women. Drug ad- 
dicted women. Sexually abused women. 
Uneducated women. Mentally ill 
women. 

Here’s where things get truly dis- 
turbing. If the average person had the 
opportunity, like I’ve had, to walk 
through a women’s prison and, specifi- 
cally, a supermax security housing unit 
where women are locked up for 23 
hours a day in tiny, concrete cells, 
they’d frankly be disturbed by what 
they would see. 

Depressed faces are turned toward 
TV sets blaring daytime talk shows and 
pent-up anger wound up into tiny, 5’ 3" 
frames. Worse yet, women staring out, 
unblinking, from their isolation cells, 
doped up on heavy doses of psycho- 
tropics, or else engaged in non-stop 
blathering and screaming. Women with 
clear and apparent mental illnesses, 
wasting away in prison settings totally 


ill-equipped for the kind of psychiatric 
care these women need and deserve. 

There are women behind bars who 
are mentally healthy, too. Women with 
resilient spirits and relatively strong 
self-esteem. And women who have done 
serious and violent crimes for which they 
should be doing time. There’s no need to 
paint the picture with one brush stroke. 

But there’s a need to examine the pic- 
ture closely. In 1999, the BJS released 
another one of its invaluable reports, this 
one concerning mentally ill offenders. 
With its disclosure that 283,800 mentally 
ill prisoners were locked behind bars in 
1998, it was certainly something worth 
reporting on. 

Yet the most interesting parts of the 
report remained largely unexamined. The 
highest rates of mental illness actually 
manifested among Euro- American females 
in state prisons (29% of that particular 
ethnic/ gender demographic). Stunning a 
finding as it was then, it is now: almost 
40% of Euro- American female state pris- 
oners age 24 or younger were further 
identified as mentally ill. 

African American women and 
Latinos were not that far behind, and 
across the board, incarcerated women 
demonstrated more mental illness than 
men. Altogether, 78% of mentally ill fe- 
males reported prior physical or sexual 
abuse. 

Once behind bars, women (and 
men) with mental illness don’t tend to 
get better. It’s something that Dr. Terry 
Kupers, the psychiatrist and author of 
Prison Madness [see p.34 to purchase], 
has been making the point about for 
many years. The prison experience and 
all of its attendant stressors won’t make 
mentally ill people healthy, and it won’t 
make American society safer or better 
in the long run. 

Most prisoners do get out, eventu- 
ally. Most prisoners want to live normal, 
healthy, productive lives. Is the Ameri- 
can criminal justice system trying its 
hardest to give them the skills to do so? 
Not by a longshot. 

“There are complex pathways that 
shape women’s criminality,” says Barbara 
Owen, a sociologist in the department of 
criminology at CSU Fresno. “[Our] soci- 
ety has an unwillingness to look at the 
real problems of women ... and prisons 
are ill-equipped to see to these problems. 
We expect prisons to do too much.” 
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Women (continued) 

There’s no need to romanticize the 
lives or the plight of prisoners of either 
gender in order to understand this con- 
cept. Things won’t get better, for them or 
for us, until we put more of our resources 
and attention into education, job skills, 
drug treatment on demand, universally 
accessible mental and physical health care. 
Decriminalizing sex work and drugs would 
also go a long way toward diverting crimi- 
nal justice dollars and prison resources 
toward more useful purposes, and some 
states, including New Mexico (under Re- 
publican Governor Gary Johnson), have 
finally begun taking steps in that direc- 
tion, at least insofar as drug use and the 
treatment of addiction are concerned. 

Are these truly radical suggestions? 
Numerous Scandinavian and Western 


W elcome to another issue of 
PLN. Right now we are still 
focused on getting our publishing sched- 
ule back on track so that readers receive 

Law Office of 

Gary J. Cohen 
1307 West Avenue 
Austin, Texas 78701 
(512) 476-6201 

For more than ten years our office 
has been exclusively engaged in 
representing Texas inmates in the 
following areas: 

Parole Reviews 
Parole Revocation Hearings 
Emergency Medical Reprieves 
Time Credits 
Clemency Matters 

We interface regularly with the 
Board of Pardons & Paroles, 
including rule making, legislative 
matters and the training of 
revocation hearing officers. 

This is a fee for services law office. 


European countries seem to have figured 
out key components of this formula many 
decades ago, and their nations are hardly 
overrun with crazed, violent, dope smok- 
ing prostitutes. 

Nor is crime anything that any of 
us should have to live with. But how 
we define crime--and how we treat 
people whose primary crime is against 
themselves--is another matter 
altogether.® 

[Silja J.A. Talvi is a Seattle-based 
freelance journalist and essayist who 
writes frequently on prison and crimi- 
nal justice issues for publications 
including In These Times, The Progres- 
sive and High Times. This essay first 
appeared on AlterNet, the alternative 
syndication sendee for weekly and pro- 
gressive publications nationwide.] 


their issue around the beginning of the 
issue’s calender date. We expect to be 
back on schedule by July. 

As mentioned in the April, 2001, 
editorial, Fred Markham, PLN A former 
office manager disappeared after em- 
bezzling funds from PLN over a multi 
year period. One result of his disap- 
pearance, and having to set up a new 
office and train new staff, is that we are 
behind on sending out subscription 
renewal notices. 

We should be caught up on that 
by the time you receive this issue of 
PLN. But you can save valuable PLN 
staff time by renewing your subscrip- 
tion now, before we have to send you a 
renewal notice. Renew your subscrip- 
tion for two years and we will add four 
free issues to your subscription. If you 
can afford to send an additional dona- 
tion to support PLN at this time of 
crisis, please do so as financial sup- 
port (including postage stamps) is 
urgently needed. 

Dan Pens, PLN’ s former co-editor, 
is no longer associated with PLN. 
Those who had been directly sending 
Dan newspaper clippings and other 
materials for PLN should no longer do 
so. Instead, send the materials directly 
to me (address on page 2), or to PLN’ s 
Seattle office.® 


Claims Administratively 
Exhausted When Officials 
Won’t Process Grievance 

T he court of appeals for the Third 
Circuit held that a Pennsylvania 
prisoner’s excessive force claim was ad- 
ministratively exhausted for Prison 
Litigation Reform Act (PLRA) purposes 
when prison officials refused to process 
the grievance but ultimately ruled on the 
issue. 

Ronald Camp filed suit claiming 
prison guards at SCI Albion beat and 
stun gunned him during a cell extraction 
in 1996. Camp’s grievance on the incident 
was not processed because he was on 
grievance restriction at the time. Guards 
also told Camp that none of his griev- 
ances would reach the grievance 
coordinator at that prison. 

Upon being moved to a different 
prison. Camp sent a grievance on the beat- 
ing to the Office of Professional 
Responsibility, who forwarded it to the 
Pennsylvania Department of Corrections. 
The DOC claimed it thoroughly investi- 
gated Camp’s allegations and determined 
they lacked credibility and the beating 
was justified. Camp then filed suit in fed- 
eral court. 

The district court dismissed the suit, 
holding that Camp had not exhausted his 
administrative remedies as required by 42 
U.S.C. § 1997e(a). The appeals court re- 
versed and remanded. 

The court of appeals rejected 
Camp’s argument that excessive force 
claims are not “prison conditions” claims 
subject to § 1997e(a)’s exhaustion require- 
ment. See: Booth v. Chumer , 206 F.3d 289 
(3rd Cir. 2000). [Readers should note that 
in Nussle v. Willette, 224 F.3d 95 (2nd 
Cir. 2000) the Second circuit held oth- 
erwise .] 

However, the court held that since 
Camp’s complaints of mistreatment 
were fully examined on the merits by 
the Pennsylvania DOC’s highest ad- 
ministrative authority. Camp had 
adequately exhausted those adminis- 
trative remedies available to him. The 
court held that Camp was not required 
to “jump through any further adminis- 
trative hoops to get the same answer.” 
The case was remanded for consideration 
on the merits. See: Camp v. Brennan, 219 
F.3d 279 (3rd Cir. 2000).® 
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Strikes Sweep Bolivian Prisons as Promise 
of Freedom Fades 

by Julia Lutsky 


I n celebration of Jubilee 2000, Ro- 
man Catholic Pope John Paul 
asked the nations of the world to pardon 
crimes and free prisoners where possible. 
Bolivia responded with Law 2098 “to cel- 
ebrate the coming of the third millennium 
by granting benefits of special character 
to those imprisoned.” 

In June of 1999 Bolivia’s 16 pris- 
ons held 8,057 prisoners in facilities 
designed to hold only 4,959. Cells are 
sold to incoming prisoners by previ- 
ous occupants or other prisoners at 
prices between $2 and $5,000 depend- 
ing on the location. In the poorest 
areas, cells are tiny even by U.S. stan- 
dards: 3 by 4 by 6 feet and without 
ventilation, lighting or beds. The 
crowding in some prisons is so bad that 
prisoners are obliged to sleep sitting 
up. 

It was expected the law would 
greatly reduce this overcrowding: pre- 
liminary counts estimated the number 
of prisoners to benefit would be 3,369. 
These, however, represent only about 
40 percent of Bolivian prisoners, most 
of who are awaiting trial or sentencing 
and hence automatically ineligible. 
Sentenced prisoners to whom the am- 
nesty applied expected to be freed or 
have their sentences reduced by the 
end of the Jubilee Year. 

The Bolivian legislature, however, 
made it very clear that no blanket am- 
nesty was to be granted and preceded 
to create categories of exclusions. As 
this became evident a wave of strikes 
by prisoners and picket lines by their 
families swept the prisons. 

Fifty-six percent of Bolivia’s pris- 
oners are there on drug related 
charges. The news that drug convic- 
tions were among the excluded 
categories set off even more wide- 
spread hunger strikes and picket lines, 
especially in eastern Bolivia where 
most prisoners convicted of drug re- 
lated crimes were held. By November, 
2000, nearly 3,000 were on strike de- 
manding amnesty. Even those not in 
excluded categories feared they would 
not be amnestied if the law were not 
implemented during the Jubilee Year. 


In early November, three women 
prisoners at the San Sebastian prison 
had themselves tied to slabs of wood 
with cord and sheets The slabs were 
then raised to highest point at the 
prison so that the crucified women were 
visible both to the public and to the 
press, which had been presenting the 
strikes in an unfavorable light. 

The women suffered for days in the 
blazing sun. Their demand, like that of 
the others, was for the publication of 
the lists of names of those who would 
benefit from the amnesty. Other pris- 
oners sealed themselves off from the 
press and warned that the conse- 
quences of the strikes would fall 
squarely on the Banzer government, 
which bore the entire responsibility for 
them. 

With tears streaming down their 
faces, four women had their lips sewn 
together saying they could bear that 
pain and much more to obtain amnesty 
by December. Because the protests 
were otherwise peaceful though, prison 
authorities did nothing to prevent them 
nor did they try to force hunger-strik- 
ing prisoners to eat. 

When all was said and done, the 
legislature approved 2,390 men and 
456 women. These prisoners must 
still apply to receive amnesty. The 
Cochabamba newspaper, Los Tiempos, 
aptly summed up the situation: “...[A]n 
Amnesty Law as a gesture of reconcili- 
ation and pardon to celebrate Jubilee 
2000 awakened much hope among pris- 
oners. 

“However, the constant postpone- 
ment of its approval and the objections 
raised with respect to who should benefit 
have discouraged prisoners and many, 
still skeptical, do not believe it will ever 
become a reality.” Very likely they are cor- 
rect. Because prisoners know this, the 
strikes go on.| 

Sources: Los Tiempos, Cochabamba, Bo- 
livia; El Diario, La Paz, Bolivia; 7999 
Country Reports on Human Rights Prac- 
tices, U.S. Department of State, February 
2000 . 
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Custodial Rape Of Female Prisoners Widespread In U.S. 

by Roger Smith 


A merican jail and prison officials 
sexually molest hundreds, and 
possibly thousands of women prison- 
ers each year. According to a March 
2001 report by Amnesty International 
USA, over 1,000 such cases were re- 
ported in the last 3 years with hundreds 
more not reported for fear of official 
retaliation. 

The Amnesty report attributes this 
phenomenon to state laws, which do 
not adequately punish prison officials 
for such abuse of prisoners. Although 
far too little and long overdue, a few 
legislators are calling for stiffer penal- 
ties for prison officials who sexually 
molest prisoners. 

Amnesty compiled data for its re- 
port by combing state and federal laws 
dealing with custodial sexual abuse of 
prisoners, and by interviewing attor- 
neys general, departments of correction 
officials, and activist groups. 

Prisoners in all 50 states and the 
federal system are subjected to such 
abuse, says Amnesty. It blames laws 
that do not protect prisoners from 
prison official abusers. For example, 
many states have no laws against such 
abuse, some have laws that provide 
little protection for prisoners, and some 
have laws that could actually result in 
the prisoner victim being criminally 
prosecuted after being coerced into 
having sex with his or her captor. 

In Arizona, California, Delaware, and 
Nevada, for example, prisoners may be 
held criminally liable for having sex with 
guards. In those states, then, a guard 
could force a prisoner to have sex with 
him or her, claim the sex was consensual, 
and subject the prisoner victim to crimi- 
nal prosecution for doing nothing more 
than being forced to have sex with the 
guard. 

Amnesty found that only 3 states 
prohibit the “inherently abusive” prac- 
tice of male guards conducting 
“pat-down” searches of female prison- 
ers. 

Additionally, some states protect 
prisoners from the sexual abuse of 
guards but not from other officials, 
such as medical staff and kitchen su- 
pervisors, says Amnesty. 


The report concluded that penal laws 
should be nationally redesigned to more 
severely punish officials who perpetrate 
sexual misconduct against prisoners. 

William Schulz, executive director of 
Amnesty, commented that “mistreatment 
of prisoners in this society ... is treated 
less seriously because there is among 
some people a bias that people in prison 
deserve what they get.” 

Schulz also said that the report 
shows a “systemic problem” not just a 
“few bad apples” in the prison system. 

The case of Cassandra Collins is a 
high profile example of custodial abuse 
of women prisoners. In 1995, Collins was 
serving 6 months in the Gladsden County 
Jail in north Florida for writing bad checks. 
During her incarceration, she was repeat- 
edly raped at gunpoint by Captain 
Roosevelt Baker, a jail administrator and 
25-year veteran of the Gladsden County 
Sheriff’s Office. Collins eventually paid 
Baker a weekly sum in exchange for his 
not raping her. 

Collins’ attempts to have Baker crimi- 
nally prosecuted for the rapes were 
unsuccessful in both the state and fed- 
eral criminal justice systems. Prosecutors 
simply refused to act against Baker. How- 
ever, Collins did settle an associated civil 
action with the Gladsden County Sheriff’s 
Office for $200,000. 

By contrast, a female guard’s alle- 
gation of Baker’s sexual misconduct 
resulted in Baker’s being prosecuted. 
The guard complained that Baker, her 
supervisor, coerced her into having sex 
with him. Federal prosecutors success- 
fully prosecuted Baker for violating the 
guard’s civil rights. Baker received a 
five-year federal prison sentence, but 
the female guard was fired. 

Collins vowed not to “let another 
woman or man be tortured and humiliated 
like that in the state of Florida or in the 
United States.” She is using her settle- 
ment money to tour Florida reaching out 
to similar victims and campaigning for 
stiffer penalties for the custodial sexual 
abuse of prisoners. 

Collins’ efforts have caught the at- 
tention of two Florida legislators. Both 
Representative Frederica Wilson 
(D-Miami) and Senator Mandy Dawson 


(D-Fort Lauderdale) have introduced bills 
calling for more severe punishment for 
prison officials who sexually molest pris- 
oners. Florida Governor, Jeb Bush, 
supports the measure, says Wilson. 

Wilson commented that although 
legislators “know that this takes place in 
U.S. correctional institutions [they] have 
done little if anything to stop it.” she 
praised Collins’ efforts for more protec- 
tive legislation in this area. 

In California, three women prisoners 
at the Valley State Prison for Women at 
Chowchilla have filed civil actions in a 
California federal District Court after Dr. 
Robert Bowman sexually abused them 
during medical exams at the prison. Crimi- 
nal sexual charges were also filed against 
Bowman in state court in July 2000. 

Lisa Williams, a prisoner at the facil- 
ity, was harassed and sexually assaulted 
by Bowman from October 1999 to March 
2000. During an inappropriate pelvic 
exam, Williams asked Bowman to stop 
abusing her. Bowman refused, saying that 
“no one told you to come to prison.” Two 
other women reported assaults by Bow- 
man at the prison in May 1999 and July 
2000 . 

The sexual complaints range from 
penetration and Bowman’s attempts to 
force at least one of the women to felate 
him, to inappropriate pelvic and breast 
exams and lewd remarks by Bowman. 

Bowman was also employed by 
Adult Custody Health Services, a pri- 
vate company providing health care to 
prisoners in jails in Santa Clara County, 
California. Dr. Earle Sloan, medical di- 
rector of the Santa Clara Department of 
Corrections, admitted knowing about 
the criminal charges against Bowman 
in July, 2000. Even so, in October 2000, 
Sloan was still allowing Bowman to ex- 
amine and treat Santa Clara jail 
prisoners. 

Lauren Leslie, of Legal Services far 
Prisoners with Children in San Fran- 
cisco, said that Bowman is the most 
complained about doctor in the Cali- 
fornia penal system. He has had over 
70 complaints filed against him, about 
one quarter of which are sexual miscon- 
duct related, the rest pertain to 
treatment, said Leslie. Still, Bowman is 
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allowed to examine female prisoners in 
Santa Clara County. 

In the federal system, two former 
guards at the Metropolitan Correctional 
Center in San Diego, California were 
charged with engaging in a sexual act with 
a female prisoner in 1999. 

Former guard Howard Washing- 
ton, accused of coercing the female 
prisoner to have sex with him, was one 
of those guards. He pleaded guilty to 
the charge on February 6, 2001 in a fed- 
eral District Court in San Diego, 
California. 

Mark Hagan, the other guard, is ex- 
pected in the near future to plead guilty 
to the same charge with the same pris- 
oner. 

The charge is only a misdemeanor, 
and both guards are free on $5,000 bond. 

These charges resulted from a 3-year 
Department of Justice (DOJ) investiga- 
tion of the federal Bureau of Prisons 
(BOP). 

Joe Artes, one of the investigators 
said “this appears to be a systematic prob- 
lem throughout the federal BOP.” 

“A correctional officer is supposed 
to protect inmates ... “ said U.S. Attor- 
ney Amalia Meza. Even so, other 
offending guards revealed by the inves- 
tigation will not be prosecuted because 
“if the BOP pursues the allegations, the 
officers could be reprimanded or fired,” 
said the U.S. Attorney’s Office. 

In Texas, dentist Dean Bradley 
Hagen pleaded guilty in a Texas State 
court to public lewdness on February 26, 
2001. Hagen was caught on videotape 
fondling a woman prisoner while treat- 
ing her at the Del Valley Correctional 
Complex in Texas. 

Hagen originally was charged with 
sexual assault. Prosecutors dropped that 
charge and reduced four counts of im- 
proper sexual activity with a person in 
custody - felony charges - to the misde- 
meanor public lewdness charges in 
exchange for Hagen’s guilty plea. 

Hagen could not have been con- 
victed of the improper sexual activity 
with a person in custody charges, accord- 
ing to Assistant District Attorney Gary 
Cobb, because Hagen “was a contractor, 
not a county employee.” 

“I don’t think this punishment was 
sufficient, but it was the most we could 
get under the law,” said Cobb. 


Hagen has settled three civil actions 
for undisclosed amounts with other pris- 
oners who sued him for sexual 
misconduct, with two similar lawsuits still 
active. 

Hagen has surrendered his dental li- 
cense and agreed to participate in 
treatment and to perform 200 hours of 
community service. 

He is “terribly humiliated about this” 
and “feels very badly about the effects of 
this on his wife, on his family” said Scott 
Young, Hagen’s attorney. No statement 
of remorse over the impact of Hagen’s 
abuse on his prisoner victims was re- 
ported. 

Hagen still faces three criminal 
public lewdness charges and one ha- 
rassment charge. He has been in jail 
since October 2000 but may soon be 
released if he posts bail on the pend- 
ing criminal charges. 

Considering the above examples, one 
can hardly disagree with Amnesty’s po- 
sition that personal bias and toothless 
laws subject incarcerated women to sexual 
abuse, which, if inflicted upon women 
who are not prisoners, simply would not 
be tolerated. 

Neither Bowman nor Hagen, would 
have been allowed to continue treating 
non-prisoner patients, had the charges 
against them been filed by women who 
were not incarcerated. 

Similarly, Baker’s gunpoint rape of 
Collins surely would have resulted in 
criminal prosecution had Collins not been 
incarcerated when Baker raped her. This 
is amply demonstrated by his prosecu- 
tion for merely coercing a subordinate 
female guard into having sex with him. 
Unlike with the guard, both state and fed- 
eral prosecutors ignored Collins’ pleas for 
justice. 

Lackluster enforcement of existing 
weak laws further exacerbates the prob- 
lem by allowing guards to sexually abuse 
prisoners with relative impunity. This at- 
mosphere encourages, rather than 
diminishes, such abuse. 

Prison officials are rarely pros- 
ecuted for such abuse of prisoners. 
When they are prosecuted, they gen- 
erally receive plea bargains, which 
allow them to avoid lengthy prison sen- 
tences, sex offender registration, and 
mandatory minimum sentences, which 
normally accompany sex convictions. 
Only when prisoner charges of custo- 


dial sexual abuse are seriously investi- 
gated and prosecuted, as those charges 
are outside the prison setting, will the 
government have made a genuine ef- 
fort to end this atrocity. 

One can only agree with 
Amnesty’s position that national 
statutory reform is necessary. Patience, 
however, does not engender reform. 
Those concerned are urged to contact 
their local legislators with their con- 
cerns on the subject. | 

Sources: Associated Press; 

WOMENSENEWS; San Jose Mercury 
News; San Diego Union-Tribune; Aus- 
tin American-Statesman 

Wrongfully Convicted 
Ohio Man Receives 
$250,000 Award 

O n January 1 1, 2001, a Columbus, 
Ohio man who spent nearly six 
years in prison for three rapes he did not 
commit was awarded almost $250,000 in 
damages by the Ohio Court of Claims. 

Walter D. Smith, 43, was released 
from the Madison Correctional Institution 
on December 6, 1996 after serving 12 
years for attempted armed robbery as well 
as the rapes. As Smith was awaiting sen- 
tencing on the armed robbery, three 
women identified him as a rapist. The rape 
convictions added 78 to 190 years to his 
sentence. 

A Toledo lawyer, Daniel F. Marinik, 
later persuaded Franklin County prosecu- 
tor Michael Miller to reopen the case, 
which he did in 1996. Smith’s family then 
raised $2,000 for a DNA test, which 
proved he was not the rapist. 

Judge J. Warren Bettis then signed 
an order for the state to pay Smith 
$249,989.05, based on an Ohio law that 
calls for $25,000 a year plus lost wages 
for those wrongfully imprisoned. The 
judge ruled that Smith should have been 
properly released on the attempted rob- 
bery conviction by February 13, 1991. 
That meant Smith served five years and 
297 days longer than necessary. That cal- 
culated to $145,342.47 under the 
$25,000-a-year guaranteed payment and 
$104,646.58 in lost income.® 

Source: The Dispatch Statehouse Re- 
porter (Ohio) 
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Federal Court Partially Terminates 
New York Jail Consent Decree Relief 


A federal district court in New 
York has terminated consent 
decree relief for New York City Jail pris- 
oners with respect to restrictive housing 
due process, prisoner correspondence, 
and law libraries, while leaving intact the 
consent decree relief for restraint status 
due process and attorney visitation. 

This is a class-action civil rights law- 
suit under 42 U.S.C. § 1983, previously 
reported in PLN as Benjamin v. Jacobson 
[/YA'.lan. 1997, Aug. 1999], in which pris- 
oners in New York City jails previously 
entered into consent decrees with the City 
of New York and the Department of Cor- 
rections regarding jail conditions. Under 
the termination provision of the Prison 
Litigation Reform Act, 18U.S.C. §3626(e), 
the defendants brought a motion to ter- 
minate constant decrees and all 
supplemental orders entered in this ac- 
tion and six related cases. The court held 
a hearing and determined that some of 
the issues in the consent decree did not 
meet the requirement of ongoing viola- 
tion of a federal right. The decision was 
limited to the issues of prisoner corre- 
spondence, attorney visitation, due 
process rights and programs for detain- 
ees in high 1 security categories, and law 
library. In addition to the testimony and 
written pleadings, the court considered 
findings by an independent monitor. 

Law Libraries 

Although the court noted that “the 
Department runs some seriously deterio- 
rated law libraries, “ and clearly stated 
that, in theory, the law libraries run by the 
Department were not adequate to provide 
meaningful access to the courts, it held 
that the law libraries were not a constitu- 
tional violation. Defendants provide 
indigent criminal defendants with ap- 
pointed attorneys. This adequately 
provides constitutionally-mandated ac- 
cess to courts in the criminal cases. 
Criminal defendants who refuse a lawyer 
and wish to represent themselves do not 
have the right to an adequate law library 
because defendants are not required to 
provide multiple or alternate methods of 
access to courts. 


by Matthew T. Clarke 

Prisoners still have the right to ad- 
equate law libraries to pursue certain civil 
cases if other alternative means of access 
to courts are not provided. However, to 
prevail on a denial of access to courts 
claim, the plaintiffs must show that they 
have actually been hindered in pursuing 
a claim in court. Because none of the 
testifying prisoners could show such a 
hindrance, the court held that no actual 
injury was proven and the plaintiffs 
weren’t entitled to maintain the consent 
decree with regards to the law libraries. 

Attorney Visitation 

The court found “that defense coun- 
sel routinely face unpredictable and 
significant delays in meeting with inmate 
clients at Department facilities.” Defense 
lawyers were forced to wait between 45 
minutes and two hours to see their cli- 
ents. The impact of the delays is 
particularly onerous on court-appointed 
lawyers who are compensated for 
out-of-court work “at the absurd rate of 
$25 per hour” which “fails to meet the 
average cost of overhead” and “may be a 
violation of the Sixth Amendment rights 
all by itself.” The delays deter necessary 
consultation. Frequently attorneys were 
forced to abandon their efforts to meet 
with clients after arriving at 
Department-run facilities. The court held 
that the “policies or procedures inhibit- 
ing attorney-inmate visitation has led to 
unconstitutional burdens to inmate ac- 
cess to counsel and courts.” Therefore, 
the court refused to terminate the con- 
sent decree on this issue and ordered the 
defendants to submit recommendations 
for correcting the situation. 

Restrictive Housing and 
Restraint Status Due Process 

The Department’s Directive 6005 
provides that prisoners involuntarily 
placed in administrative segregation, maxi- 
mum security, protective custody or 
homosexual housing must be given no- 
tice of the reason for the placement and 


the opportunity for a hearing within 48 
hours. The court found that transfers to 
these types of restrictive housing were 
not punitive and that there was no evi- 
dence of punitive use of such transfers. 
Therefore, the prisoners had no liberty 
interest under tile Due Process Clause. 
Departmental Regulations regarding such 
transfers also did not provide a basis for 
a constitutional challenge. 

Protective Custody, 
Homosexual & Pre-Disciplinary 
Ad Seg Housing Due Process 

The court found that prisoners 
placed in pre-disciplinary administrative 
segregation were generally given a hear- 
ing within 72 hours or the charge was 
dismissed. This satisfied due process. 
The majority of prisoners in homosexual 
housing or protective custody were there 
voluntarily or by court order. The plain- 
tiffs presented only isolated instances of 
prisoners assigned to protective custody 
without a due process hearing. None of 
them were sufficient to support an ongo- 
ing violation of federal law. Therefore, the 
court ordered the termination of relief re- 
garding due process issues for 
pre-disciplinary segregation, homosexual 
housing and protective custody. 

Restraint Status and “Red 
I.D.” Status 

Restraint status is reserved for pris- 
oners who commit violent acts in jail. 
Restraint status prisoners are restrained 
by handcuffs, leg arms, waist belts, and/ 
or other restraint devices and are escorted 
to and from services and programs. They 
differ from “Red I.D.” Status prisoners in 
that they are restrained within the facili- 
ties whereas Red I.D. Status prisoners are 
restrained when transported outside the 
facility and may be in general population 
within the facility. 

Prisoners who have been found in 
possession of a weapon in the jail are 
assigned Red I.D. Status. Red I.D. Status 
prisoners have their hands fitted with 
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black tubes termed “security mitts” when 
they are moved anywhere outside the fa- 
cility. They may also be shackled and 
cuffed with their hands behind their 
backs up to fourteen hours during court- 
room visits. Prisoners handcuffed this 
way for long periods suffer from severe 
shoulder pain. 

The court found that the Department 
was not providing due process hearings 
for prisoners placed on Restraint Status 
and Red I.D. Status. Therefore, the court 
denied the request to terminate relief with 
respect to prisoners assigned Restraint 
Status or Red I. D . Status and ordered 
the defendants to submit recommenda- 
tions for prospective relief governing due 
process requirements for Restraint Sta- 
tus and Red l.D. status. 

Maximum Security Housing - 
CMC Status 

Some prisoners are designated “Cen- 
trally Monitored Cases” (CMC). These 
include prisoners with a history of es- 
capes, assaults, or those with inordinate 
notoriety or in a witness protection pro- 


gram. Although there is a means for re- 
view of prisoners placed in maximum 
security on CMC, the Department officials 
and forms are confused on the issue and 
a prisoner could easily believe that no 
appeal of CMC status was possible. How- 
ever, because no prisoner showed that 
their placement in CMC status was for 
the purpose of punishment, the prison- 
ers were not deprived of a liberty interest 
protected by the Due Process Clause and 
relief on this issue was ordered terminated. 
It should be noted that in coming to this 
conclusion, the court held that the “atypi- 
cal and significant hardship” standard of 
Sandin v. Conner, 5 15 U.S. 472 (1995) did 
not apply to pretrial detainees such as 
the majority of plaintiffs in this case. 

Prisoner Correspondence 

The plaintiffs alleged that the De- 
partment failed to forward mail to 
transferred or released prisoners and 
failed to provide indigent prisoners 
postage to send legal mail. The court 
held that the prisoners had not shown 
a single case of actual injury being 


caused and that “the Department’s fail- 
ure to preserve the right of inmate 
access to courts through the mails was 
at worst, sporadic, and certainly not 
systemic.” It did not address the issue 
of failure to forward mail, but “deter- 
mined that plaintiffs have not made an 
adequate showing of actual injury with 
regard to the Department’s inmate mail 
practices.” Therefore, the court granted 
the motion to terminate relief with re- 
spect to prisoner correspondence. 

Summary 

Overall, the court granted the 
defendant’s motion to terminate consent 
decree relief with respect to conditions 
affecting restrictive housing due process, 
prisoner correspondence, and law librar- 
ies. It denied the motion with respect to 
restraint status/Red I.D. status due pro- 
cess and attorney visitation and 
instructed the defendants to submit rec- 
ommendations for prospective relief in 
those areas. See: Benjamin v. Kerik, 102 
F.Supp.2d 157 (S.D.N. Y. 2000).® 
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ADA Settlement at Washington Special Commitment Center 


I n December 2000, the Washington 
Department of Corrections (DOC) 
and the Washington Department of So- 
cial and Health Services (DSHS) settled 
a lawsuit brought by seven disabled 
residents of the Washington Special 
Commitment Center (SCC), the state’s 
civil commitment facility to confine sex 
offenders who have been released from 
prison. The lawsuit raised claims un- 
der the Americans with Disabilities Act, 
the Rehabilitation Act, and the Four- 
teenth Amendment. 

The plaintiffs filed their complaint 
pro se in March 1999 to challenge con- 
ditions for SCC residents with 
disabilities. At the time, many of SCC’s 
services, programs and activities were 
being conducted in inaccessible 
spaces. For instance, residents who 
could not climb stairs were excluded 
from the SCC dining hall, the SCC gym, 
the SCC hobby/craft room, the SCC 
music room, and the law library. Resi- 
dents in wheelchairs could not get to 
treatment classes because the ramp 
leading to the treatment building was 
nearly twice as steep as the maximum 
slope allowed under the ADA - too 
steep to safely traverse in a wheelchair. 

In addition, defendants failed to ad- 
dress the needs of hearing impaired and 
mobility impaired residents in the areas 
of emergency evacuations, escort and 
transport procedures, and communica- 
tions. 

Another issue raised in the lawsuit 
concerned the emergency health care 
needs of SCC residents with serious 
heart conditions. Although SCC is un- 
der the jurisdiction of DSHS, the 
program is housed at a DOC prison, the 
McNeil Island Corrections Center. 

DOC has a policy against housing 
prisoners with serious heart conditions 
on McNeil Island. However, SCC resi- 
dents with such conditions are 
routinely confined on the island, plac- 
ing them at serious risk for harm in an 
emergency. One of the plaintiffs in the 
lawsuit was forced to languish in pain 
for over four hours while he was hav- 
ing a heart attack, unable to be 
evacuated from the island due to 
weather conditions. 


By Hank Balson 

The settlement requires the defen- 
dants to take several actions to 
accommodate the plaintiffs’ needs, in- 
cluding the following: 

> Install a mechanical lift to the SCC 
dining hall; 

> Rebuild the ramp to the treatment 
building to make it wheelchair acces- 
sible; 

> Provide integrated gym, hobby, and 
music activities in accessible locations; 

> Implement a meaningful ADA com- 
plaint resolution procedure; 

> Provide accessible transport for SCC 
residents with mobility impairments; 

> Train staff in safe escort procedures 
for residents with disabilities; 

> Communicate personally announce- 
ments made over the public address 
system to residents with hearing impair- 
ments; 


> Improve access to law library materi- 
als for residents who cannot get to the 
law library; 

> Develop a plan for assisting disabled 
residents in emergency evacuations and 
train staff in implementing the plan; 

> Increase the availability of equip- 
ment and trained staff to respond to 
cardiac emergencies on the island. 

In addition, defendants are required 
to pay attorney fees and costs of approxi- 
mately $230,000. 

Attorneys from Columbia Legal Ser- 
vices, who have represented the plaintiffs 
since January 2000, will monitor defen- 
dants’ compliance with the settlement 
order until January 2002. 

See: St. Germaine, et al. v. Ouasim, 
et al., US DC, WD WA, Case No. 
C99-5134-FDB (settlement order 
unpublished). | 


Texas Prisoners Have 30-Days To Sue Following 
Resolution of Grievance 


A n appeals court in Texas has 
ic Id that Texas prisoners have 
only 30 days to file a lawsuit after resolu- 
tion of their administrative grievance. 
Failure to do so results in dismissal of the 
suit. 

Richard James Randle, a Texas state 
prisoner, filed a state court lawsuit against 
prison employee D. Wilson, over the loss 
of various items of property. The com- 
plaint had originally been the subject of a 
prison system grievance. Papers attached 
to the lawsuit showed that Randle re- 
ceived written notice of the resolution of 
the grievance was on J une 18,1 999 .How- 
ever, the lawsuit was not filed until 
September 10, 1999. 

In 1995, Texas passed its own ver- 
sion of the Prison Litigation Reform 
Act which is partially codified at § 
14.005 of the Texas Civil Practice and 
Remedies Code. § 14.005 requires that 
a prisoner who files a claim that is sub- 
ject to the prison system’s grievance 
system must first exhaust his adminis- 
trative remedies, file with the court a 
copy of the written decision from the 
grievance system along with an affida- 
vit stating when the grievance was filed 
and when it was resolved, and file the 


claim within 30 days of the resolution 
of the grievance. If the suit is filed be- 
fore the grievance is resolved, the 
prisoner must inform the court of the 
pending grievance and the court must 
stay proceedings for no longer than 180 
days to permit the completion of the 
grievance procedure. 

In this case, the suit was not filed 
within 30 days after resolution of the 
grievance. The statutory language is 
mandatory: “A court shall dismiss a 
claim if the inmate fails to file the claim 
before the 31st day after the date the 
inmate receives the written decision of 
from the grievance system.” § 
14.005(b), Texas Civil Practice and Rem- 
edies Code. The court held that, due to 
the mandatory language of the statute, 
the district court had no choice but to 
dismiss Randle’s claim as untimely. 

Randle challenged the constitu- 
tionality of § 14.005(b), claiming it 
violated his constitutional right of ac- 
cess to courts. The court held that the 
time limit was not unreasonable so it 
was not unconstitutional. Therefore, 
the dismissal of the suit was affirmed. 
See: Randle v. Wilson, 26 S.W.3d 513 
(Tex. App. Amarillo 2000). | 
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The Prisoner's 
Guide to Survival: 

The most comprehensive and 
current legal assistance 
manual ovuilabte to prisoners, 

covering post-comriction relief 
anil prisoners J civil rights. 

TO ORDER your copy 

OF THE NUSQNEirS GU1D£ 
to SUHVIVALi 

tgmptete tnilcr form belft* find 
lend wilh your plyintnt tm 
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"Can I challenge my conviction or 
sentence and win?" 

"What are my rights as a prisoner 
and how can I protect them?" 

T HE FHtbttNtR'b GUIDE TO SURVIVAL helps answer these two most important 
question! facing (very ma.ii sod wOrtijrt imprisoned ini Hie United Sfattv 

No matte what your legal or educational background. The Prisoner's Guide to 
SiirWwfll Will held you team how to research the Law, ■Study your rlQhti. deter- 
mine your legal options, and take the necessary steps to protect your rights 
or challenge an illegal conviction or sentence. 

Complex issues are explained in plain Language so that e^en iFyou don’t 
have an ittomey you can make an informed decision regarding your legal 
choices- The Supreme Court decWon In Appreirfi v. New Jersey and Its poten- 
tial for sentence reduction for thousands oF deFencants is a!se d iscussed. 
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■ Current Legislation and court, decisluos affecting prisoners. 

■ Actual slae example forms for Appeals, Habeas Cut pus actions, Motions, 
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I WANT TQ HEAR FROM YOU 

AND EVERYONE YOU KNOW AND EVERYONE THEY KNOW 
Regarding Federal, State and Local Corruption To include Waste, Then, Fraud and Abuse, 

Please alow me to introduce myself to you. My name is Michael Martin, and lor the Iasi iwo years I have- 
boon trying my head out to expose massive corruption within our country's criminal justice system. I know 
what I am talking about, as i was a federal inmate from 1998 to 2000. Because tihe Justice Department 
has not been very interested m their own very severe 'nlernal problems, I have elected to share my 
informal. on and hopefully yours with Congress and the American people. Because nothing changes unm 
our nations, oitlzen&flaxpayers and Congress find oiiL i need your nformal^n and | need some help from 
you everyone you know and everyone they know. 

The Kind Ql Information I Need From You And AN You Know Includes; 

* Have Federal, State or Local Police, ''Agents Stolen drugs, Cash or Personal Property From You? 

* Can You Toll Me About OFficrais/Employees At Your Institution Steal ng From or Defrauding ! Bilking 
The Taxpayer Out Of Their Hand Earned Moneys (TELL ME EVERYTHING) 

* Have You fleen Beaien Abused or A V ctlm Of Racism By Any Official Within Tne Criminal Justice 
System? (Federal, State, Local ■■ Tell Me Everything) 

* Car You Tell Me About Qfficialsi'Employees At Your Institution Selling Drugs To Fn mates? 

* Tell Me Everyhimg You Know Aboul A Justice Department Scheme Caileu Unitor or Any Other 
Prison Factory That Wastes/Bilks The Tax-payer Or Defrauds Them In Any Way. 

* Did A Protossienat Government Wilnoss/Employeo Lie Abeul You At Yout Trial? 

* Tell Me Everylhmg The Taxpayers Should Know Aboul Private Prisons. 

This Information will be invaluable for the wailing national media and Congress. You need So gel very 
specific lor me. (Names, Dates. Times, Etc.) None at ya unspecific information will be used-re leased 
unless I obtain written authorization from you. 

Gnoelhe cilizens/taxpayer gel a good dose of reality, I am uonfideni things will change, bul nothing 
happens without you and everyone you know. As pan of this effort l will be punches ng lull page 
advertising space in national newspapers iike USA Today. Along with your information I would ask that 
ycu have someone send a donation ol at loas- $1 0.00 so that I can purchase the advertising space. 
Checks/ money orders should be made payable 1o Advisions (no relation lo me) and should be included 
wilh your infofmaliori. 

I need lo emphasize thal nothing happens without every one of you. J need So also say lhat this process I 
have slartod is about Peace, so I will expect lhat all of you will be on your absolute bosl behavior. Let me 
go on to say that out nation needs prisons; we need law cnlorcemenl; and we need honest courts: bul 
law and order can'! be unjust or applied wilh a double standard, and lhat's the point it's important thal 
you get rr>e your imformatton and donation by August 1st £001 * While I know that 1 am nd much, I k>ve 
this couni ry and the tax-payers deserve better then (hey are getting, I hope lo hear from everyone of you, 
Thank you. 

Michael Martin 

4739 University Way NE Box #1126 
Seattle, Washington 96105 


DO NOT SEND ME YOUR APPEAL I M NOT AN ATTORNEY, AND I DO NOT DO LEGAL WORK. 
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R ecord numbers of urban people 
of color are now in prisons in 
rural areas - where the census counts 
them as residents. Result? The prison- 
ers’ ‘share’ of federal funds pegged to 
population counts will go to their keep- 
ers’ hometowns. 

Since April Fool’s Day, prison 
guards have been slipping census forms 
into the cells of the nation’s nearly two 
million prisoners. “Your answers are im- 
portant,” reads the accompanying letter 
from the US Census Bureau director. “The 
amount of government money your 
neighborhood receives depends on your 
answers.” 

Well, not exactly. Not in the case of 
prisoners. 

The near-doubling of the prison 
population since the last census and a 
rural prison boom during the 1990s por- 
tends a substantial transfer of economic 
and political power from urban to rural 
America. That’s because, due to a little- 
known census provision, prison inmates 
will be counted in the populations of the 
towns and counties in which they are 
incarcerated and not in their home neigh- 
borhoods. The result? Inner-city 
communities, from which large numbers 
of prisoner bodies are snatched, will lose 
out. The prisoner “share” of the nearly 
$2 trillion in federal funds tied to popula- 
tion counts distributed nationwide over 
the next decade will go to the mostly ru- 
ral hometowns of their keepers. 

Moreover, even though prisoners in 
all but a few states can’t vote, their num- 
bers can affect how the lines are drawn 
and how political power is distributed. 
When the census count is used to draw 
legislative districts, prisoners will be re- 
apportioned to the largely rural (and 
Republican) areas hosting their prisons. 

Prisons have become a growth in- 
dustry in America’s heartland. An 
average of 24 new prisons per year were 
built in rural areas just during the last 
decade. These communities, hit hard by 
losses in agriculture and industrial em- 
ployment, are now begging for prisons. 
Many prison systems now rely on a bid- 
ding process for identifying potential 
prison locales; in order to be considered 
“competitive,” small towns often offer fi- 
nancial assistance and concessions such 
as donated land, upgraded water and 
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Prisoners of the Census 

by Tracy Hiding 

sewage systems, and housing subsidies 
for prison employees. In last year’s prison 
derby in Illinois, 27 communities competed 
to secure a new prison. 

Prison boosters have also changed 
their siting practices, targeting economi- 
cally depressed and politically impotent 
communities. State agencies, chambers of 
commerce, governors, and legislators now 
push prisons as “sustainable” economic 
development. “Prisons not only stabilize 
a local economy but can in fact rejuve- 
nate it,” says a spokesperson for the 
California Department of Corrections. 
“There are no seasonal fluctuations, it is 
a non-polluting industry, and in many cir- 
cumstances it is virtually invisible.” Add 
to that incentives such as those which 
private prison companies have offered 
to potential prison towns: home price guar- 
antees (should the price of homes 
surrounding prisons be deflated); the 
building of vocational training institutes 
next to prisons; and criminal justice schol- 
arships to local universities, to name just 
a few. 

These are powerful promises being 
made to rural communities populated by 
the poor and “working poor”. It is not 
uncommon for rural adult family members 
to be working at two or even three low- 
wage, no-benefits service jobs in an effort 
to make ends meet. With few prospects, 
many young people leave as soon as they 
can - a source of great distress in com- 
munities that have a tradition of children 
remaining close by. 

Ironically, it is prisons that are revers- 
ing long-standing trends of population 
loss in rural counties. Sussex County, Va., 
a 496 square mile patch of peanuts, cot- 
ton, and hog farms, was recently declared 
the fastest growing county in the United 
States. The reason? Between 1998 and 
1999, two new maximum security prisons 
increased the population there by 23 per 
cent. Texas alone built at least 48 new ru- 
ral prisons in the 1990s; the Lone Star 
State’s Walker and Anderson counties 
each have 10,000 or more prisoners. In 
Corcoran, Calif., 1 1 ,000 of the town’s popu- 
lation of 2 1 ,000 are prisoners . 

As rural communities gain inmates, 
they harvest federal cash and political 
clout. In Coxsackie, N.Y., prisoners make 
the community more “competitive” for 
federal anti-poverty funds distributed on 
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a per capita basis. Because they earn little 
or no money, prisoners in the town’s two 
correctional facilities - who made up 27.5 
per cent of Coxsackie’s 1990 population 
- drove down its median income on the 
census and made it eligible to receive more 
funding from the federal Department of 
Housing and Urban Development. Since 
that time, the number of Coxsackie’s pris- 
oners has continued to grow, and local 
officials acknowledge that Coxsackie will 
benefit even more from the 2000 census. 

As the cutoff for the census ap- 
proaches, more localities are rushing to 
get their piece of the pie. Last year, an 
Arizona law permitting municipalities to 
annex prisons set off a bidding war be- 
tween the towns of Gila Bend and 
Buckeye for neighboring adult and juve- 
nile prisons. Buckeye won, and as a result 
expects to reap $600 per inmate every year, 
amounting to over $10 million in census- 
tied subsidies in the upcoming decade. 

Prisoner-exporting states have also 
jumped into action. Last year, federal leg- 
islation introduced by Wisconsin’s 
Republican Rep. Mark Green would al- 
low states to count the prisoners they 
ship out of state as their own. In addition 
to the forfeiting of millions in census- 
based revenue. Green noted his concern 
for the potential loss of a Congressional 
seat as an outcome of Wisconsin’s prac- 
tice of contracting with private 
out-of-state prisons. 

While nobody is exactly sure how 
big the prisoner-related census windfalls 
for rural communities will be, one thing is 
certain: The big losers will be urban com- 
munities of color. Half of all US prisoners 
are African American and one-sixth are 
Latino. The vast majority are from places 
like East New York and South Central Los 
Angeles. As a result, these neighbor- 
hoods - which have already sustained 
years of economic and social crises and 
loss - stand to lose both more money 
and power throughout the decade. 

What should be done? Aside from 
the obvious necessary steps to reduce 
both the numbers of people being 
criminalized and the numbers of new pris- 
ons being built - like getting serious 
about knocking down legislation such as 
California’s “ Three Strikes” and Propo- 
sition 21 and their look-alikes in other 
states, curbing out-of-control cops, and 
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Pro Se Tips and Tactics 

by John Midgley 


taking the profit out of incarceration - we 
should insist that, for census purposes, 
prisoners be counted in their own neigh- 
borhoods. Taking Congressman Green’s 
lead (and maybe even his bill), federal leg- 
islation should be immediately introduced 
to protect urban communities of color 
from having to forfeit revenue and politi- 
cal power that is rightfully theirs. 

If a change in this federal policy could 
be accomplished, one of the major eco- 
nomic incentives behind the rural rush to 
acquire prisons would be destroyed. Then 
perhaps we could get on to other impor- 
tant things like creating economic 
development plans which do not involve 
the enrichment of one set of poor people 
at the expense of another.® 

Leave to Amend Complaint 
Wrongly Denied 

I n a brief ruling, the court of ap- 
ical s for the Eighth circuit held 
that a district court erred in dismissing a 
prisoner’s lawsuit without giving him 
leave to add a retaliation claim to the com- 
plaint. 

Jeffrey Williams, an Iowa state pris- 
oner, was transferred to a different prison 
to attend a trial. He filed suit claiming 
prison guards refused to bring his medi- 
cation for a skin condition, shackled him 
too tightly during the 90-minute ride to 
court and smoked in the vehicle. 

The district court dismissed the suit 
sua sponte under 28 U.S.C. § 
1915(e)(2)(B) as being frivolous. Williams 
filed a motion for relief, asking for permis- 
sion to amend his complaint. The court 
denied, holding the claims were frivolous. 

The court of appeals affirmed dis- 
missal of the claims regarding excessive 
force, denial of the skin medication and 
smoke exposure. However, it held that 
Williams should have been allowed to 
amend his complaint to allege a retalia- 
tion claim against the two guards. It held 
it was fair to infer that Williams claimed 
he was treated poorly in retaliation for 
appearing at the court hearing. Therefore 
it was error for the lower court to dismiss 
the complaint before the defendants an- 
swered and without giving Williams leave 
to amend to add the retaliation claim. See: 
Williams v. Dept, of Corrections, 208 F.3d 
681 (8th Cir. 2000).® 


T he Supreme Court recently de- 
cided a case that could have an 
impact on prisoners who provide (free of 
charge) legal assistance to other prison- 
ers. In this column, I discuss this new 
case and its implications. 

In April, the Court unanimously 
decided that a prisoner does not have a 
special First Amendment privilege to 
give legal advice to another prisoner. 
Shaw v. Murphy, 121 S.Ct. 1475 (2001). 
Although this is obviously not a favor- 
able development, the actual holding of 
the case is quite narrow, and it does not 
mean that prison administrators can ban 
prisoner-to-prisoner legal assistance. 

Murphy was a prisoner in a Mon- 
tana state prison who served as a law 
clerk, providing legal assistance to fel- 
low prisoners. Another prisoner, Tracy, 
was infracted for assaulting an officer and 
asked that Murphy help him with his de- 
fense. Prison administrators denied this 
request because Tracy had been placed 
in maximum security and a prison rule 
prohibited prisoners of different security 
levels from meeting together. Apparently 
the other prisoner was assigned a differ- 
ent law clerk to help him. So, the prison 
did not have a rule saying that prisoners 
could not help each other; on the con- 
trary, the prison allowed law clerks to help 
other prisoners with legal matters. 

But Murphy wanted to help anyway, 
and so he sent the other prisoner a letter 
saying that he should continue to let 
Murphy represent him and, most impor- 
tantly, saying that the officer involved 
had abused other prisoners and that 
Murphy could produce many witnesses 
to say that. Prison officials intercepted 
the letter and infracted Murphy for inso- 
lence, interfering with a disciplinary 
proceeding, and disruption of the orderly 
operation of the prison. Murphy was 
found guilty at the disciplinary hearing 
of two of the three infractions, insolence 
and interfering with a disciplinary pro- 
ceeding. 

Murphy sued in federal court, claim- 
ing among other things that he had a 
protected First Amendment privilege to 
give legal advice to the other prisoner, 
and so he could not be infracted for writ- 
ing the letter containing legal advice. The 
State claimed that Murphy had no spe- 


cial First Amendment protection for legal 
advice, and that the usual test from Turner 
v. Safley, 482 U.S. 78 (1987), which is very 
deferential to the choices of prison ad- 
ministrators, should apply. The federal 
district court agreed with the State and 
denied Murphy’s claims. 

The U.S. Court of Appeals for the 
Ninth Circuit held, however, as it had in 
other cases, that prisoners do “have a First 
Amendment right to assist other inmates 
with their legal claims.” Murphy v. Shaw, 
195 F.3d 1121, 1124(1999). The Ninth Cir- 
cuit still applied Turner v. Safley, but 
instead found that the presence of legal 
advice changes the application of the 
Turner test, and puts the prisoner in a 
stronger position to successfully chal- 
lenge his discipline for sending legal 
advice. 

The Supreme Court held that Murphy 
did not have any special First Amend- 
ment protection for sending the letter, and 
that the issue whether Murphy could be 
disciplined for writing the letter must be 
decided through standard application of 
the Turner test: 

Because Turner provides the test for 
evaluating prisoners’ First Amendment 
challenges, the issue before us is whether 
Turner permits an increase in constitu- 
tional protection whenever a prisoner’ s 
communication includes legal advice. We 
conclude that it does not. 

Shaw v. Murphy, Slip Op. at 6. But 
very importantly, the Court did not say 
that the discipline of Murphy was accept- 
able under the Turner test, but left that to 
the lower courts to decide: 

Under Turner, the question remains 
whether the prison regulations, as applied 
to Murphy, are “reasonably related to le- 
gitimate penological interests. ” Turner, 
supra., at 89. To prevail, Murphy must 
overcome the presumption that the prison 
officials acted within their “broad discre- 
tion.” 

Petitioners ask us to answer, rather 
than remand, the question whether 
Murphy has satisfied this heavy burden. 
We decline petitioners’ request, however, 
because we granted certiorari only to de- 
cide whether inmates possess a special 
First Amendment right to provide legal 
assistance to fellow inmates. Slip Op. at 8 
(emphasis added). 
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And equally importantly, Shaw v. 
Murphy does not change the law regard- 
ing prisoners’ access to the courts. 
Murphy raised an access to courts issue 
in his complaint, but the Ninth Circuit did 
not address that claim. The Supreme 
Court held many years ago that prison- 
ers, particularly those who are illiterate or 
otherwise unschooled, are entitled to le- 
gal assistance from other prisoners in 
order to request federal habeas corpus 
relief, at least when prison officials do not 
provide other ready means of legal assis- 
tance: 

....[U]nless and until the State pro- 
vides some reasonable alternative to 
assist inmates in the preparation of peti- 
tions for post-conviction relief, it may not 
validly enforce a regulation . . . barring 
inmates from furnishing such assistance 
to other prisoners. Johnson v. Avery, 393 
U.S. 483, 490 (1969). 

The decision in Shaw v. Murphy 
does not undo this holding: In Shaw there 
was no prison rule prohibiting prisoner- 
to-prisoner legal assistance, and Johnson 
is cited in Shaw (although for a different 
point). Johnson remains good law. 

The only reference in Shaw to the 
law of access to courts is in a footnote in 
which the Court says that the right of 
access does not belong to the person giv- 
ing assistance but the person seeking it, 
and then goes on to say: 

Under our right-of-access prece- 
dents, inmates have a right to receive legal 
advice from other inmates only when it is 
a necessary “means for ensuring a ‘ rea- 
sonably adequate opportunity to present 
claimed violations of fundamental con- 
stitutional rights to the courts.’ ” Lewis 
v. Casey, 518 U. S. 343, 350-351 (1996) 
(quoting Bounds v. Smith, 430 U. S. 817, 
825(1977)). Slip Op. at 7, n.3. 

Although stated in somewhat 
negative terms, this is a recognition 
that the basic principle of Johnson still 
applies: Prisoner-to-prisoner legal as- 
sistance cannot constitutionally be 
prohibited where that assistance is 
needed for the prisoner being helped 
to exercise the right of access to the 
courts to redress constitutional viola- 
tions. 

Thus, Shaw v. Murphy holds that 
prisoners do not have a specially-pro- 
tected right to give legal information to 
other prisoners. But Shaw does not say 
that prison administrators can prohibit 


prisoner-to-prisoner legal assistance; it 
does not change the law of access to the 
courts; and it explicitly does not decide 
that a prisoner can be infracted and pun- 
ished for “insolence” and “interfering 
with a due process hearing” for sending 
a letter to another prisoner that included 
statements critical of the conduct of a 
correctional officer. Therefore Shaw 
should not be read as a broad mandate 
for limiting prisoner-to-prisoner legal as- 
sistance. 

Finally, I want to emphasize both 
that prison administrators can legally 


prohibit prisoners from charging other 
prisoners money or other compensa- 
tion for legal work, and that I do not 
endorse or support prisoners charging 
one another for legal work. The dis- 
cussion above applies to prisoners who 
provide free assistance, or who are 
employed by a prison to be a law clerk 
providing legal information to other 
prisoners. | 

[John Midgley is an attorney at Colum- 
bia Legal Services in Seattle and a 
regular contributor to PLN.] 


Failure to Notify Prisoner of Hearing Violates 
Procedural Rights 


T he Supreme Court of Wisconsin 
found that when prison officials 
ignore their own rules requiring a pris- 
oner to be notified of the date, time, and 
location of disciplinary proceedings 
against him, the prisoner’s fundamental 
rights are violated and the disciplinary 
proceedings must be invalidated. 

In February 1997, Ira Lee 
Anderson-El II was a Wisconsin pris- 
oner charged with a major offense 
involving property transfers. He was 
given a written hearing notice which 
stated. “Hearing Officer or designee 
will notify you and your staff advocate 
of the date, time and place of your hear- 
ing.” 

Wisconsin Administrative Codes 
require the Hearing Officer to prepare a 
second written notice which must be 
given to the accused prisoner. This sec- 
ond notice must indicate the time and 
date of the hearing. Anderson-El was 
never given this second notice. He was 
nevertheless brought before the disci- 
plinary committee and found guilty of 
the property transfer charge. 

In April 1997, Anderson-El was 
charged with the major offense of group 
resistance and given a written hearing 
notice. Again, he was not provided with 
the second written notice showing the 
time and date of the hearing. 
Anderson-El was taken directly from 
temporary lock-up to the hearing with 
no opportunity to confer with his wit- 
nesses. He was found guilty. 

Acting pro se, Anderson-El argued 
both disciplinary actions in Wisconsin 
state courts. The trial court reversed. 


the intermediate appellate court re- 
versed the trial court, and the 
Wisconsin Supreme Court granted re- 
view. 

Anderson-El argued that because 
he did not receive either of the second 
notices showing the time, date, and 
place of the hearings, his fundamental 
rights were substantially affected. 
Moreover, it was undisputed that 
prison officials did not provide 
Anderson-El with either second writ- 
ten notice in violation of Wisconsin 
Administrative Codes. 

“Very simply,” said the Court, “the 
Department did not comply with its own 
notice requirement ... Because it failed 
to abide by its own Regulations, the 
[disciplinary] proceedings are rendered 
invalid.” 

The Court added this admonition: 
“Finally, we note that our decision to- 
day serves an important public policy 
purpose: it is meant to further both in- 
mates’ and the Department’s respect for 
the penal system. If inmates see that 
their guards, wardens, and administra- 
tors abide by the rules, then the inmates 
will be more likely to respect both the 
rules and the people who enforce them. 

Moreover, a system that operates 
according to the rules is more efficient 
than one where the rules are followed 
only sporadically, it would be hypocriti- 
cal for the prison system to force 
inmates to ‘obey the rules’ when the 
officers in charge do not.” See: State 
of Wisconsin ex rel Anderson-El v. 
Cooker, 2000 WL 622974.H 
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Bid to Regain Family Visits Fails 
in California 

by W. Wisely 
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O n December 29, 2000, the Ninth 
Circuit Court of Appeals upheld 
a district judge’s order dismissing a law- 
suit challenging prison regulations, 
which eliminated family visits for the 
majority of California prisoners. U.S. 
District Judge William Shubb had ruled 
that the hastily enacted regulations did 
not violate the ex post facto clause of 
the federal constitution. 

In 1998, the Ninth Circuit found 
that the same regulation did not vio- 
late the Eighth Amendment’s 
prohibition against the use of cruel and 
unusual punishment, according to The 
Sacramento Bee. Both decisions were 
unpublished, and cannot be cited as 
authority in another case. The state 
department of corrections claimed the 
family visiting program presented se- 
curity concerns, and should be 
reserved for prisoners who will be re- 
leased soon. 

Former Governor Ronald Reagan 
established the family visiting program 
for California prisoners in 1968 in part 
to reward good conduct and to reduce 
violence. In the latter regard, the pro- 
gram was successful beyond the 
wildest expectations of prisoncrats. In 
fact, when the politically powerful 
guards union and their puppet victims’ 
rights groups set out to destroy the 
family visiting program in 1991, it 
proved to be an unusual experience. 

Unusual because the guards 
union is used to getting what it wants 
with little or no resistance. When 
they targeted family visits, prison 
guards figured they had a slam-dunk. 
After all, neither prisoners nor their 
families have highly efficient, 
well-funded and politically powerful 
organizations capable of, say, ruining 
the career of a county district attorney 
who dares to prosecute their members 
for staging gladiator fights between 
enemy prison gangs. 

Yet, the reaction to the campaign 
to end the family visiting program was 
immediate and forceful. Wives, hus- 
bands, fathers, mothers, sons, 


daughters, loved ones, and friends of 
people in prison fought back at the leg- 
islative level. And they won, defeating 
bill after bill sponsored by the guards 
union. 

Unable to take family visits the 
democratic way, the union employed a 
time-honored political maneuver. They 
simply changed prison rules in 1996, 
without public notice or hearing, claim- 
ing an emergency exception to the 
usual regulatory procedures, and elimi- 
nated family visits for some 98% of 
prisoners. 

Judge Shubb noted that in two 
years, Richard Dangler, a probate at- 
torney hired by one grass-roots prison 
visiting advocacy group, failed to un- 
dertake discovery or to produce 
admissible evidence showing that the 
rule changes were, to a greater or lesser 
degree, intended for punishment. 

Such evidence existed in the form 
of a letter written by former Governor 
Pete Wilson to former Assemblyperson 
Dean Andal candidly admitting that 
crime victims clamored for, and de- 
served their pound of flesh from 
convicted felons. A copy of that letter 
was obtained and submitted as an ex- 
hibit in a still-pending family visiting 
suit brought in pro se by a prisoner. 

In an interview with the Bee, 
Stephen Green, assistant secretary of 
the Youth and Adult Correctional 
Agency, the umbrella agency over the 
department of corrections, carefully 
denied that the purpose of the 1996 
regulation change was punishment. 

“Our concern has been all along 
that people who never will get out of 
prison are fathering children that 
could become a burden on social ser- 
vices.” 

One product of the Doris Tate 
Victims’ Bureau, sponsored by the 
guards union, is a legacy of hatred 
toward all things Charles Manson, 
including the children Tex Watson 
fathered while in prison. Neither the 
self-described victims’ group or 
guards union responded to requests 
for comments. | 
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Supreme Court Restricts ADA 

by Roger Smith 


T he U.S. Supreme Court over- 
ruled an Eleventh Circuit Court 
of Appeals decision allowing disabled 
persons to sue State employers for 
money damages in federal court under 
Title I of the Americans With Disabili- 
ties Act (ADA). 42 U.S.C. § 121 12. The 
5-4 majority held that the U.S. Consti- 
tution Amendment Eleven shields 
nonconsenting states from suits for 
damages in federal court. 

Patricia Garrett, nursing director at 
the University of Alabama, took a leave 
of absence from work to have breast 
cancer treatment. When she returned 
to work she was forced to take a lower 
paying job. 

Milton Ash, a security guard for 
the Alabama Department of Youth 
Services, suffered from asthma and 
sleep apnea. He requested that his 
duties be modified so that he could 
avoid exposure to cigarette smoke, 
and that he be switched from the 
night shift to days to accommodate 
his apnea, to no avail. 

Garrett and Ash filed separate law- 
suits in an Alabama federal District 
Court. They sought money damages 
under the ADA, which requires State 
employers to make reasonable modifi- 
cations to accommodate employee 
disabilities and abrogates the States’ 
eleventh amendment immunity to citi- 
zen lawsuits under the ADA. 

The District Court dismissed both 
cases in a single opinion, holding that 
the ADA exceeds Congress’ power to 
abrogate States’ eleventh amendment 
immunity to citizen lawsuits in federal 
court. 

The Eleventh Circuit consolidated 
the cases and reversed the District 
Court, holding that the ADA validly 
abrogates States’ eleventh amendment 
immunity. The Supreme Court granted 
certiorari to resolve a Circuit Court split 
on the immunity issue. 

The majority recognized Con- 
gress’ authority to abrogate State 
immunity when necessary to protect 
citizens’ constitutional rights. It con- 
cluded, however, that States may 
subject disabled employees to dispar- 
ate treatment, so long as that treatment 


is rationally related to a legitimate State 
interest. 

The majority found that States 
have a legitimate interest in saving 
money by not funding special accom- 
modations for disabled employees. It 
also found that Congress had not 
shown enough examples of State em- 
ployment discrimination against the 
disabled to justify the ADA’s blanket 
abrogation of State immunity to fed- 
eral lawsuits resulting from such 
discrimination. 

Title II of the ADA, requiring pub- 
lic entities to make reasonable 
modifications to their programs and 
services in order to accommodate the 
disabled, was not considered and re- 
mains intact. Title II governs prisons 
and affects prisoners and their visitors. 

Also unaffected were Title I suits 
for damages against local govern- 
ments, including jails and private 
businesses, and suits for injunctive 
relief. 

In the end, the majority held that 
the eleventh amendment shields 
nonconsenting States from federal law- 
suits for money damages brought by 
citizens under Title I of the ADA. 

The dissent believed that Con- 
gress’ finding of numerous instances 
of State employment discrimination 
against the disabled was sufficient to 
sustain the ADA. 

It also expressed concern over the 
majority’s mere rational-basis review of 
statutes that burden the disabled, while 
applying far stricter scrutiny to stat- 
utes that seek to help those same 
individuals. See: Board of Trustees of 
Univ. of Ala. v. Garrett, 531 U.S. 356 
( 2001 ). 

The opinion was written by 
Rehnquist, C.J., with O’Connor, Scalia, 
Kennedy, and Thomas, J.J., concurring. 

The above opinion appears to be 
just one more in a growing number 
of those Justices’ result-oriented, se- 
lective federalist efforts to allow 
States to ignore common citizens’ 
rights. 

Indeed, the analysis is quite dif- 
ferent when the citizen is powerful. 
Those same Justices had no trouble 


finding that the Florida Supreme Court 
violated presidential candidate George 
Bush Jr.’s right to equal protection of 
the laws under the federal constitution 
when it called for a vote recount under 
Florida law in the 2000 presidential elec- 
tion. Federalist principles did not 
mandate State sovereignty in that case. 
See: Bush v. Gore, 121 S.Ct. 525 (2000). 

It is difficult to understand why 
one presidential candidate’s consti- 
tutional rights are worthy of Supreme 
Court vindication, while millions of 
disabled Americans’ rights are not. 

A federal District Court in Virginia 
recently held that nonconsenting 
States have eleventh amendment immu- 
nity to prisoner lawsuits for damages 
under Title II of the ADA in Bane v. VA 
DOC, 110 F.Supp.2d. 469 (W.D. VA 
2000 ). 

This case is currently working its 
way through the federal system and 
may represent the beginning of the 
end for prisoner lawsuits under Title 

n.a 
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Louisiana Prison Activist Freed 


O n February 8, 2001, Robert King 
Wilkerson, one of the prison- 
ers known as the Angola 3, was released 
from the Louisiana State Penitentiary in 
Angola, Louisiana after spending twenty- 
nine years in solitary confinement for a 
crime he did not commit. 

Wilkerson, 57, was convicted of the 
1973 murder of Angola prisoner Grady 
Brewer despite the fact that another 
man confessed to and was convicted 
of the murder. After two prisoners who 
testified against Wilkerson, the only 
evidence presented against him, re- 
tracted their testimony and revealed it 
had been coerced by prison officials, 
the court of appeals for the Fifth cir- 
cuit issued a ruling that almost certainly 
would have led to his release. See: 
Wilkerson v. Cain, 233 F.3d 886 (5th Cir. 
2000). 

In a face saving move, the state of- 
fered Wilkerson a plea bargain, which he 
accepted. Six hours later, to the cheers of 
a throng of family and supporters, 
Wilkerson walked out of Angola a free 
man. 


He has pledged to dedicate his life 
to winning freedom from Albert 
Woodfox and Herman Wallace, the 
other two members of the Angola 3, and 
for all the other innocent men with 
whom he was incarcerated for the past 
three decades. “I may be free of Angola, 
but Angola will never be free of me,” 
Wilkerson said. 

Woodfox and Wallace have also 
been held in solitary confinement for 29 
years. They were convicted of the 1972 
murder of an Angola prison guard, a mur- 
der they have unwaveringly claimed they 
did not commit. In recent years, new evi- 
dence of their innocence has surfaced. 
Even though the new evidence was sup- 
pressed at the time of their trials, they 
have thus far been unable to win justice 
from the courts. 

Wilkerson, Woodfox and Wallace 
have always believed that they were 
framed by prison officials because they 
organized the Angola chapter of the Black 
Panther Party. Prior to being placed in 
solitary confinement, the men led cam- 
paigns to end prisoner rape, improve race 


relations and ameliorate conditions at the 
slave plantation turned prison. 

All three men entered prison on un- 
related robbery charges and quickly 
joined the prisoners’ rights movement that 
was sweeping the country in the late 
1960s. In the ensuing years, the men con- 
tinued their activism from within solitary 
confinement by organizing hunger 
strikes, educating other prisoners and by 
becoming highly skilled jailhouse law- 
yers. 

The American Civil Liberties Union 
is currently pursuing a federal lawsuit al- 
leging that the men’s 29-year stay in 
solitary confinement amounts to cruel and 
unusual punishment in violation of the 
Eighth amendment. Now that he is free, 
Wilkerson plans to travel and speak out 
against the imprisonment of Woodfox and 
Wallace and the continuing growth of the 
American prison industrial complex. For 
more information about the Angola 3 
contact: National Coalition to Free the 
Angola Three, P.O. Box 221100, Sacra- 
mento, CA 95822. (510) 655-8770 or 
www.prisonactivist.org/angola.H 
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Arbitrary Denial of Michigan Appeal Bond Enjoined 


A federal District Court in Michi- 
gan has enjoined prison offi- 
cials from incarcerating Joseph Puertas 
for drug convictions. Puertas obtained 
the preliminary injunction in a habeas 
corpus action under 28 U.S.C. § 2241 af- 
ter state courts arbitrarily denied his 
request to remain free on bond while ap- 
pealing his convictions. 

On December 2, 1999, Joseph 
Puertas was convicted in state court 
of 6 counts of delivery of under 50 
grams of cocaine and racketeering. The 
trial court denied his request for bond 
without explanation. The state appel- 
late court reversed and granted bond, 
but the state supreme court reversed 
and denied bond. The process was re- 
peated, and Puertas sought federal 
habeas relief the second time the state 
supreme court denied bond. 

Under Michigan case law requests 
for appeal bond are considered in light 
of two factors: (1) the likelihood that 
the appellant will appear for court 


dates; and (2) the danger presented to 
the community by the appellant’s be- 
ing at large. Only the appellate court 
engaged in this analysis. 

The District Court stated that once 
a state court has made a provision for 
appeal bonds, arbitrary denial of such 
bond violates the Fourteenth Amend- 
ment to the U.S. Constitution. The 
District Court held that the state trial 
court and supreme court had arbitrarily 
denied Puertas bond by not consider- 
ing his request in light of controlling 
state law factors. On that basis the Dis- 
trict Court enjoined Michigan officials 
from incarcerating Puertas for his con- 
victions under Federal Rule of Civil 
Procedure 65. 

Flowever, the District Court stated 
that the state supreme court could rem- 
edy the problem by simply denying 
bond in a decision based on the above 
factors. See: Puertas v. Michigan Dept. 
Of Corrections, 88 F.Supp.2d 775 (E.D. 
Mich. 2000).B 


Costs Allowed Only By Court Order 


T he Second Circuit Court of 
Appeals granted a pro se 
prisoner’s Motion to Disallow Costs, 
holding that even under the Prison Liti- 
gation Reform Act, (PLRA), the 
assessment of costs remains within the 
discretion of the court and costs are 
allowed only by order of the court. 

New York prisoner Richard 
Feliciano filed an action under 42 
U.S.C. § 1983, alleging several viola- 
tions of his rights stemming from a 
prison disciplinary proceeding. The 
district court granted summary judg- 
ment to prison officials, Feliciano 
appealed and the court of appeals af- 
firmed. 

Following the entry of judgment 
on appeal, prison officials filed a bill 
for costs in the amount of $54.32, rep- 
resenting the expense of printing 
fourteen copies of their brief. Feliciano 
filed “Objections to the Bill of Costs” 
which the court treated as a Motion to 
Disallow Costs. 


The court observed that the rights 
and obligations of indigent prisoners 
who seek to prosecute an action in that 
status are governed by 28 U.S.C. § 1915, 
and that the PLRA amended that stat- 
ute in numerous respects. 

The court found that under § 
1915(f)(2)( A) the assessment of costs 
remains discretionary. Courts have the 
authority to require indigent prisoners 
to pay all or part of the costs, in the 
same manner as the payment of the fil- 
ing fee, but they are not obligated to 
tax costs against an indigent prisoner. 

The court held that unless there is 
a specific direction by the court for the 
payment of costs by an indigent pris- 
oner, no costs may be taxed by the 
prevailing party. Accordingly, since the 
judgment of the court of appeals did 
not include any provision for the as- 
sessment of costs against Feliciano, the 
court granted his motion to disallow 
costs. See: Feliciano v. Selsky, 205 F.3d 
568 (2nd Cir. 2000). H 
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Second Circuit Holds Staged Perp Walks Unconstitutional, 
Grants Qualified Immunity 


T he court of appeals for the Sec- 
ond Circuit has held that staged 
“perp walks” are unconstitional viola- 
tions of an arrestee’s Fourth 
Amendment’s rights. However, the Sec- 
ond Circuit also held that the law was 
not sufficiently established in Septem- 
ber 1995 for a police officer to know 
such actions were unconstitutional. 
Therefore, it granted the police officer 
qualified immunity. 

John Lauro was a doorman in New 
York City. A tenant asked Lauro to de- 
liver his mail and water his plants while 
the tenant was on vacation. The ten- 
ant gave Lauro the keys and written 
authorization to enter his apartment, 
but, after talking with the building su- 
perintendent and discovering that 
Lauro was a suspect in several thefts 
in the building, the tenant hooked up a 
video camera and recorder which re- 
motely transmitted to the building 
superintendent’s apartment. 

The video tape revealed Lauro en- 
tering the bedroom and opening several 
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dresser drawers and cabinets; however, 
it did not show Lauro taking anything 
and the tenant found nothing missing. 
The tenant contacted various TV sta- 
tions, attempting to sell the videotape 
and eventually sold it to Fox 5 News. 
He then contacted the police and gave 
them a copy of the videotape. 

The police arrested Lauro. Fox 5 
requested a perp walk and the police 
complied. 

A perp walk “is a widespread prac- 
tice in New York City in which the 
suspected perpetrator of a crime, after 
being arrested, is ‘walked’ in front of 
the press so that he can be photo- 
graphed or filmed.” 

Although a perpetrator may be 
filmed or photographed during routine 
transfer by the police from one loca- 
tion to another, this case dealt solely 
with staged perp walks. 

In this case, Lauro was led out of 
the police station, placed in an un- 
marked police car, driven around the 
block, and returned to the police sta- 
tion - all while handcuffed and led by 
the arm by Detective Michael Charles 
- solely for the purpose of letting the 
television station film Lauro in such 
humiliating circumstances. 

Fox 5 aired the tenant’s hidden 
camera video and video of the perp 
walk. Lauro sued Charles, alleging that 
the perp walk violated his Fourth 
Amendment right to be free of unrea- 
sonable seizure. Charles filed a motion 
for summary judgment. In an opinion 
previously reported in PLN, the district 
court granted Charles’s motion on all 
issues except whether the perp walk 
violated Lauro’s Fourth Amendment 
rights. 39F.Supp.2d 351 (S.D.N.Y. 1999) 
(PLN, Oct. 1999) . The district court 
held that the prep walk was an seizure 
that unnecessarily intruded on Lauro’s 
privacy rights and was therefore un- 
reasonable under the Fourth 
Amendment. Citing Ayeni v. Mottola, 
35 F.3d 680 (2d Cir. 1994), in which the 
Second Circuit held that the 
police-sponsored presence of media 
during the search of a private home vio- 
lated the Fourth Amendment, the 
district court also held that a reason- 
able police officer should have known 


that staged perp walks unconstitution- 
ally violated an arrestee’s Fourth 
Amendment rights. 

The district court did not rule on 
Lauro’s Fourteenth Amendment claims. 
Charles appealed. 

After holding that the issue was 
most properly analyzed under the 
Fourth Amendment because, unlike the 
broad due process protections of the 
Fourteenth Amendment, “ (t) he dimen- 
sions of the privacy rights established 
by the Fourth Amendment are ... both 
more specific and less absolute than 
the generic ... (Fourteenth Amendment 
based) notions .... 

“Thus, a Fourth Amendment ex- 
amination of a search or seizure like the 
one in this case requires a 
contextualized reasonableness analy- 
sis that seeks to balance the intrusion 
on privacy caused by law enforcement 
against the justification asserted for it 
by the state . ... As a result, even as- 
suming that an arrestee can assert no 
violations of a substantive due process 
right to privacy stemming from police 
actions, it does not follow that those 
same actions may not be invalid under 
the Fourth Amendment’s reasonable- 
ness requirement.” 

Thus, cases delineating the limi- 
tations of the right to privacy are not 
controlling as the question isn’t 
whether the suspect had a reason- 
able expectation of privacy; it is 
whether the police had a reasonable 
justification for the intrusion on the 
suspect’s privacy. 

The Second Circuit held that Ayeni 
was the closest case on point with the 
Fourth Amendment issue and that, pur- 
suant to the reasoning of Ayeni, staged 
peril walks were unreasonable viola- 
tions of the suspect’s Fourth 
Amendment rights. A recent Supreme 
Court decision on the same issue also 
compels this conclusion. Wilson v. 
Layne, 526 U.S. 603 (1999). 

The two principles involved are 
that: “the reasonableness requirement 
of the Fourth Amendment applies not 
only to prevent searches and seizures 
that would be unreasonable if con- 
ducted at all, but also to ensure 
reasonableness in the manner and 
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scope of searches and seizures that are 
carried out” and “the reasonableness 
of police actions in conducting a 
search or seizure must be judged, in 
part, through an assessment of the 
degree to which those actions fur- 
ther the legitimate law enforcement 
purposes behind the search or sei- 
zure.” 

Thus, the Second Circuit held that 
“the Fourth Amendment shields 
arrestees from police conduct that un- 
reasonably aggravates the intrusion on 
privacy properly occasioned by the 
initial seizure.” 

Charles argued that “the impor- 
tance of the press in informing the 
general public about the administration 
of criminal justice has - long been rec- 
ognized by the Supreme Court” and 
this justified the perp walk. 

However, the Supreme Court re- 
jected that argument in Wilson. 
Therefore, “in staging the perp walk, 
Detective Charles engaged in conduct 
that was unrelated to the object of the 
arrest, that had no law enforcement 


O n October 19, 2000 a Cook 
County jury in Chicago, Illinois 
awarded $9.6 million to the estate of 
Joyce Hughes, who died from injuries 
she sustained after she was born in a 
cell in the Cook County Jail near Chi- 
cago on October 29, 1996. 

Katrina Taylor, Joyce’s mother, 
was nine months pregnant in October 
of 1996 when she was arrested for pos- 
session of heroin and incarcerated in 
the Cook County Jail. 

On both October 28th and 29th, 
1996 Taylor was examined by Cermak 
Health Services, a private company 
that provides health care for prisoners 
in the Cook County Jail. 

Taylor complained of severe 
cramps and insisted she was in labor. 
After each medical visit, however, Tay- 
lor was returned to her cell without a 
gynecological exam. Cermak doctors 
did not conduct such an exam, con- 
tending that they believed Taylor’s 
cramps were drug withdrawal symp- 
toms. 


purpose, and that invaded Luaro’s pri- 
vacy to no purpose.” 

Having made this determination, 
the Second Circuit went on to hold that 
Charles was entitled to qualified immu- 
nity because he could not reasonably 
have known that his actions were un- 
constitutional. Wilson was decided 
after the events in question and Ayeni 
involved a search of a private house--an 
area that has traditionally been given 
that highest degree of protection by the 
Fourth Amendment. 

Therefore, although the principles 
of Ayeni apply to this case, it cannot 
be said that Ayeni defined the right in- 
volved with sufficient specificity that 
a reasonable police officer would 
clearly have been able to discern that 
the perp walk violated the Fourth 
Amendment. 

The case was reversed and re- 
turned to the district court with 
instructions to enter judgment in 
Charles’s favor on the ground of quali- 
fied immunity. See: Lauro v. Charles, 
219 F.3d 202 (2nd Cir. 2000).® 


A few minutes after Taylor returned 
to her cell following the October 29th 
visit to Cermak she gave birth to Joyce. 
During delivery Joyce fell about two 
feet, hitting her head on the concrete 
floor. 

Joyce was transferred to the Cook 
County Hospital where she died on Oc- 
tober 31, 1996 as a result of injuries she 
sustained in the fall. 

Attorney Jay Paul Deratany repre- 
sented Joyce’s estate in a state court 
action seeking to hold Cook County and 
Cermak responsible for Joyce’s death. 
A jury found the defendants liable and 
awarded Joyce’s estate $9.6 million. 

“The way they treated the woman 
and her baby was horrible” Deratany 
said. “No woman should be treated like 
that.” 

Cermak has vowed to appeal the 
verdict. See: La Salle Hank As Admin, 
of Estate Of Joyce Hughes, Deceased 
v. County of Cook, Case No. 
97 -L- 1247 3.® 

Source: Chicago Tribune 
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No Forfeiture Notice Violates Due Process 


A n en banc majority of the Third 
Circuit Court of Appeals held 
that due process is violated when no- 
tice of a pending administrative 
forfeiture proceeding is not sent di- 
rectly to a pretrial detainee when the 
detainee’s actual whereabouts can be 
determined. A panel of the Fourth cir- 
cuit court of appeals reached the same 
conclusion. 

Reginald D. McGlory was sen- 
tenced to life imprisonment for various 
drug and firearm offenses. At the time 
of his arrest, various items of his per- 
sonal property were seized by the DEA. 
Prior to his trial; the DEA initiated ad- 
ministrative forfeiture proceedings. At 
all relevant times, McGlory remained in 
the custody of the U.S. Marshals Ser- 
vice. 

The DEA provided notice of the 
proceedings by publishing it in a news- 
paper, and by certified mail. Return 
Receipt Requested, addressed to 
McGlory at his last known residence 
and to, or in care of, the U.S. Marshals 


Service at a courthouse McGlory was 
not confined at. McGlory claimed he 
never received a notice. That claim was 
not disputed by the DEA. After he was 
sentenced, McGlory moved unsuccess- 
fully in the district court to recover the 
seized property. 

The DEA argued that its practice 
was to send notice of the proceedings 
to the Marshal’s Service for forward- 
ing to the pretrial detainee, a process 
the DEA argued satisfied their obliga- 
tion. The Court of Appeals disagreed, 
holding, “due process requires that 
when a person is in the government’s 
custody and detained at a place of its 
choosing, notice of a pending admin- 
istrative forfeiture proceeding must be 
mailed to the detainee at his or her 
place of confinement.” 

Thus, in McGlory’s case, notice 
sent to the wrong facility, or in care of 
the Marshal’s Service with the hope 
that the mail would be forwarded to 
McGlory at his current location, did not 
satisfy due process. The court then 


vacated the district court order and re- 
manded the matter for further 
proceedings consistent with its opin- 
ion. 

The decision here, although deal- 
ing with a federal pretrial detainee, 
should be considered by state pretrial 
detainees who have had their property 
seized by state agencies without no- 
tice. See U.S. v. Glory , 2002 F.3d 664 
(3rd Cir. 2000)(en banc). Following this 
decision a Third circuit panel reiterated 
that notice of forfeiture must be given 
to the prisoner. See: U.S. v. One Toshiba 
TV, 213 F.3d 147 (3rd Cir. 2000). 

The court of appeals for the Fourth 
circuit reached the same conclusion as 
the Third circuit, holding that the DEA 
violated a prisoner’s due process rights 
when it published its notice of intent 
to forfeit his property in a newspaper 
but, knowing he was in jail awaiting trial 
on criminal charges, made no effort to 
serve him with the forfeiture papers in 
jail. See: U.S. v. Minor, 228 F.3d 352 
(4th Cir. 2000). B 
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Montana Court Awards PLRA-Capped Attorney Fees Under Catalyst Theory 

by Matthew T. Clarke 


A federal district court in Mon- 
ana has awarded attorney fees 
to prisoners in a Montana jail, even 
though the case was settled out-of-court, 
because the suit was the catalyst of 
change similar to the relief requested in 
the suit. 

Harry Lozeau and other prisoners at 
the Lake County (Montana) Detention 
Center filed a civil rights action challeng- 
ing conditions of confinement at the jail 
in 1995. The parties entered a consent 
decree in 1996. The plaintiffs brought a 
contempt action for failure to comply with 
the consent decree in 1997. Two more 
contempt actions were subsequently 
filed. 

At a hearing on the contempt ac- 
tions, the sheriff and jail administrator 
candidly testified about the problems in 
the jail and their attempts to improve con- 
ditions. Based upon improvements in the 
conditions, the parties dismissed the con- 
tempt actions and Consent Decree and 
entered into a Private Settlement Agree- 
ment. Plaintiffs then sought attorneys 
fees associated with the prosecution of 
the contempt actions. Defendants ob- 
jected that, as part of the settlement 
agreement, there was not finding of an 
actual violation of the plaintiffs’ consti- 
tutional rights. 


A court may award reasonable 
attorney’s fees to a prevailing party in 
a civil rights action or a party conduct- 
ing subsequent monitoring and/or 
enforcement of a judgment or consent 
decree. The court found that a civil 
rights plaintiff need not prevail on all 
aspects of a suit to be considered a pre- 
vailing party. “Rather, it is enough that 
a plaintiff succeed on any significant 
issue in the litigation if such success 
advances a portion of the benefit 
sought in filing suit.” 

The PLRA contains language re- 
ferring to “an actual violation of 
plaintiffs rights.” 42 U.S.C. § 1997(e)(d). 
However, the court found that no find- 
ing of an actual violation was needed 
for plaintiffs to be a prevailing party. 
Plaintiffs’ monitoring and contempt 
motions were both reasonable and caus- 
ally related to recent changes made at 
the jail. Courts “have consistently sup- 
ported the pretrial settlement of claims 
and enforcing a requirement of judicial 
resolution is antithetical to the ideal of 
judicial efficiency and contrary to pub- 
lic policy .... Accordingly, where a civil 
rights lawsuit forces change and settle- 
ment before judicial trial, an award of 
attorneys fees is appropriate.” 


Prisoner Defendants Entitled to Notice 
of Summary Judgment Requirements 


T he court of appeals for the 
Ninth circuit held that pro se 
prisoner litigants who are being sued 
are entitled to notice from the court on 
the requirements of summary judgment 
to ensure the prisoner adequately re- 
sponds to the moving party’s summary 
judgment motion. 

In Rand v. Rowland, 154 F.3d 952 
(9th Cir. 1998)(en banc) the Ninth cir- 
cuit held that pro se prisoner plaintiffs 
must be given notice by the court on 
the requirements of the summary judg- 
ment rule, Fed.R.Civ.P. 56. In this case, 
the court extended Rand to all pro se 
prisoner litigants, not just plaintiffs. 
The Securities and Exchange Commis- 
sion sued Rob Nite, a federal prisoner 
incarcerated on fraud charges. The 


SEC’s suit claimed Nite had violated 
various securities laws. The district 
court granted summary judgment to the 
SEC and entered a judgment of almost 
$4.7 million against Nite. 

The appeals court vacated the 
judgment and remanded. The court 
noted that pro se prisoner defendants 
and plaintiffs alike are burdened with 
being imprisoned and without counsel. 
The court held the district court should 
not have proceeded to summary judg- 
ment in this case without ensuring Nite 
had been informed of the requirements 
of Fed.R.Civ.P. 56 in responding to the 
SEC’s motion. See: Securities and Ex- 
change Commission v. Nite, 207 F.3d 
1134 (9th Cir. 2000). H 


Plaintiffs “are entitled to credit for 
‘catalytic’ changes in prison policy re- 
sulting from litigation even if those 
changes are not incorporated into or re- 
quired by a court.” 

To determine whether fees should be 
awarded under this theory, the court de- 
termines whether what the plaintiff 
sought to accomplish with the suit can 
be casually related to the relief ultimately 
obtained; and whether there is a legal 
basis to plaintiff s claim that is not frivo- 
lous, groundless, or unreasonable. 
Applying this test to this case, the court 
determined that the plaintiffs deserved an 
award. 

The court ruled that the PLRA’s 
attorney fees cap did apply. The court 
did allow for a an upward departure 
from the PLRA’ s calculation for a 
Colorado-based civil rights special- 
ist brought in by the ACLU after local 
counsel balked at representing pris- 
oners. However, even with the 
upward departure, the fees paid in 
Montana were less than the standard 
rate for Colorado. The court awarded 
plaintiffs $44,730.00 in attorneys’ fees 
and $6,310.97 in costs. See: Lozeau 
v. Lake County, Mont., 98 F.Supp.2d 
1157 (D.Mont. 2000).® 




Adult Images 

Amateur, Real 
Models 

Highest Quality 
4"x6" Photos 

Affordable prices 
Send $L (stamps/ 
envelopes okay) 
fox Catalog and 
Ordering Information 

Writer 

KMF Enterprises 
P.0, Box 1317 
Seahurst, WA 3B062 


Prison Legal News 


23 


June 2001 


Guards Use Shotguns To 
Control Riot 

G uards used shotguns loaded 
with rubber pellets to break up 
a riot at Wallens Ridge Prison in Vir- 
ginia. On Sunday December 3rd, in a 
deliberate violation of prison proce- 
dure, prisoners returning from lunch 
left the sidewalk and gathered on the 
recreation yard to protest prison con- 
ditions. 

When confronted by guards the 
prisoners became vocal. DOC spokes- 
man, Larry Traylor, said the men were 
yelling profanities but was unsure if 
they were voicing any specific com- 
plaints. 

When guards displayed their weap- 
ons in a show of force, Traylor said the 
prisoners “grouped even tighter and be- 
gan to run somewhat aggressively toward 
the staff in the yard.” Guards fired warn- 
ing shots and ordered the prisoners to lie 
down on the ground. When the protest- 
ors refused to comply the guards opened 
fire, hitting an undetermined number of 
people. 

All of the prisoners involved in the 
riot were from Connecticut. DOC Direc- 
tor Ron Angelone said the protest was 
an attempt “to disrupt the normal op- 
erations ... with the goal of creating 
enough adverse publicity so as to in- 
crease pressure to return them to 
Connecticut.” 

Residents of Wallens Ridge have 
often complained about racism and 
brutality. Prisoner advocate Judi 
Walters says, “they’re sick and tired 
of the racist remarks, the way their be- 
ing treated, and the physical abuse.” 

Wallens Ridge is currently under 
investigation by the F.B.I. for allega- 
tions of excessive force, raised by the 
attorney general of New Mexico. Nei- 
ther is this Wallens Ridge’s first 
confrontation with Connecticut prison- 
ers. Last July 4th, Lawrence James 
Frazier, also from Connecticut, died af- 
ter being shocked repeatedly by a 
prison guard with a stun gun. Although 
no prisoners suffered life-threatening 
injuries in this confrontation, Frazier 
was one of two inmates to die since 
last April, while in custody at Wallens 
Ridge. | 

Sources: The Roanoke Times 


Texas Prisoners Have Liberty Interest 
in Mandatory Supervision 


T he court of appeals for the Fifth 
Circuit has held that eligible 
Texas state prisoners have a liberty in- 
terest in release on mandatory 
supervision. 

Dobber Graham Malchi, a Texas 
state prisoner, filed a federal habeas 
corpus action challenging a prison dis- 
ciplinary decision, which resulted in 
30-days loss of commissary privileges, 
30-day cell restriction, and reduction 
in good time earning class. The district 
court granted habeas relief “finding 
that it was apparent from the face of 
the record that Malchi did not possess 
the (stolen) box of envelopes he was 
charged with possessing.” The prison 
officials appealed. 

The court of appeals for the Fifth 
Circuit held that, although a Texas pris- 
oner has no liberty interest in release 
on parole, a Texas prisoner does have 
a liberty interest in release on manda- 
tory supervision. In doing so, the court 
held that “there is a constitutional ex- 
pectancy of early release created by 
Texas’s mandatory supervision 
scheme....” Mandatory supervision re- 
lease under that statute is required for 
eligible prisoners when their calendar 
time plus their good-conduct time 


Unlawful Imprisonment 

I n late 2000 ex-Ohio state prisoner 
Ricky Carter, 44, agreed to accept 
a $25,000 award to compensate him for 
being incarcerated over 13 months past 
his release date. Carter, who was due 
to be released March 15, 1998, was in- 
stead illegally held until April 28, 1999. 
Ohio prison official Joe Andrews at- 
tributed the error to the “large number 
of cases we handle.” 

Carter had been jailed at the 
Trumbull Correctional Institute (TCI) 
serving a 3-1/2 year sentence for drug 
abuse, theft and receiving stolen prop- 
erty. But instead of releasing the 
Cleveland man on his scheduled re- 
lease date, TCI forced Carter to serve 
an extra 408 days, in part because 
Carter’s release date was a “complex 
calculation,” Andrews claimed, adding 


equals the maximum term to which they 
were sentenced. 

In this case, however, the court of 
appeals held that the effect of a reduc- 
tion in good time earning class was too 
speculative to create a liberty interest. 
In doing so, citing the TDCJ Offender 
Orientation Handbook, the court incor- 
rectly states that “an inmate who is to 
ill to work cannot earn the maximum 
amount of good-conduct credit regard- 
less of a flawless disciplinary record.” 
However, the exact page cited states 
that “Offenders who are excused from 
participating (in work) for any reason 
will get good conduct time.” Thus, 
TDCJ policy actually is that prisoners 
who are too sick to work earn the same 
good time as if they were working. 

Having dismissed Malchi’s loss of 
good time earning potential as “too 
speculative,” the court made short work 
of the loss of commissary and cell re- 
striction claims, finding that none of 
the claims involved a liberty interest. 
Because habeas relief cannot be 
granted unless a liberty interest is in- 
volved, the Fifth Circuit reversed the 
district court’s granting of relief. See: 
Malchi v. Thaler, 211 F.3d 955 (5th Cir. 
2000 ). | 


Nets Ohio Man $25,000 

that Carter “had been in and then back 
out and then in again.” The mix-up was 
finally attributed to a “clerical error” 
made by an employee temporarily as- 
signed to the prison’s records office. 
The employee has since received “cor- 
rective counseling” for her error. 

The $25,000 settlement was based 
on an Ohio law that entitles an inno- 
cent person wrongfully jailed to receive 
$25,000 for mental pain and suffering 
for each year of incarceration. Carter’s 
attorney George Carr said, “The state 
did concede liability, which was a big 
victory for him because of his continu- 
ous efforts while he was in prison to 
try and get them ... to admit they made 
a mistake, which they never did.”H 

Source: The Cleveland Plain Dealer 
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Texas Prisoners Have Right to Appear 
at Civil Court Hearings 


A n appeals court in Texas has 
leld that Texas prisoners have 
the right to appear-either in person, by 
affidavit, by depostition, by telephone, 
or by teleconferencing — at court hear- 
ings in civil cases. 

Richard Owen Taylor, a Texas state 
prisoner, filed a motion for contempt in 
state district court alleging that his former 
spouse had failed to comply with the 
terms of their divorce decree by refusing 
to inform him of significant information 
concerning the health, education, and 
welfare of his children. The divorce de- 
cree, which named Taylor’s ex-wife as 
managing conservator and Taylor as pos- 
sessory conservator, established his 
right to receive such information and the 
duty of the other parent to provide such 
information, pursuant to §§ 153.073(a)(1), 
(2) and 153.076(a), Texas Family Code. 
The motion for contempt stated that Tay- 
lor had mailed multiple requests for such 
information to his ex-wife and she had 
refused to answer them. Taylor also filed 
an application for a writ of habeas cor- 
pus ad testificandum, seeking to testify 
in a contempt hearing either in person or 
by videoconferencing. 

The district court failed to rule on 
the motion or the application. Taylor filed 
an application for a writ of mandamus in 
the court of appeals, seeking to force the 
district court to rule on the motion and 
associated application. 

The ex-wife opposed the mandamus 
application on a number of technical pro- 
cedural grounds. However, the court of 
appeals held that, pursuant to Haines v. 
Kemer , 404 U.S. 519 (1972), pro se liti- 
gants are held to a less stringent standard 
than lawyers and Taylor had adequately 
pled his case. 

The court of appeals went on to hold 
that a “prisoner in Texas has a constitu- 
tional right of access to courts, but only 
a qualified right to appear personally at a 
civil proceeding.” The factors to consider 
in determining whether to allow a pris- 
oner to appear in person include: (1) the 
cost and inconvenience of prisoner trans- 
portation; (2) the security risk and danger 
to the court and public; (3) whether the 
prisoner’s claims are substantial; (4) 
whether the matter can be reasonably 
delayed until the prisoner is released; (5) 


whether the prisoner will offer admissible, 
noncumulative testimony which cannot 
be offered effectively by deposition, tele- 
phone, or otherwise; (6) whether the 
prisoner’s presence is important in judg- 
ing his demeanor and credibility; (7) 
whether the trial is before a judge or jury; 
and (8) the prisoner’s probability of suc- 
cess on the merits. “Should the trial court 
determine after considering these factors 
that the prisoner is not entitled to appear 
personally, the court should permit him 
to proceed by affidavit, deposition, tele- 
phone, or other effective means.” 

The court of appeals held that the 
trial court’s refusal to consider and rule 
upon Taylor’s request to appear in the 
civil proceeding was an abuse of discre- 
tion. Because Taylor had no other 
adequate remedy available at law, the writ 
of mandamus was the proper remedy. The 
court of appeals conditionally granted the 
writ of mandamus, stating that it would 
issue only if the district court had not, 
within fourteen days, ruled on the appli- 
cation and set a date for the contempt 
hearing. See: In Re Taylor, 28 S. W.3d 240 
(Tex. App. — Waco 2000). H 
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Washington Media Royalties Sentencing Condition Reversed 


A Washington State Court of Ap- 
teals modified the sentence of 
child-rapist Mary R. Letourneau by 
striking a requirement that in-person 
contact with her own children be su- 
pervised and lifting the prohibition on 
her profiting from any commercializa- 
tion related to her crimes. 

In early 1997, the King County (Se- 
attle, Washington) Department of Public 
Safety learned that Letourneau, 35, a 
sixth-grade teacher and mother of four 
children, was having sexual intercourse 
with VF, a 13-year-old student. Thereaf- 
ter, the state charged her with two counts 
of rape of a child. 

In August 1997, Letourneau gave 
birth to her fifth child who was fathered 
by the victim, VF. 

After pleading guilty in November 
1997, the court sentenced Letourneau 
to 89 months in prison, suspended, and 
180 days in county jail. The suspended 
term was subject to Letourneau’s con- 
tinuing compliance with the provisions 
of her judgment and sentence includ- 


ing a prohibition on contact with VF, 
the victim. 

Two weeks after her January 1998 
release from jail, a Seattle police officer 
found Letourneau alone in her car with 
VF. Her suspended sentence was revoked 
and the court ordered her to serve 89 
months in prison. 

In October 1998, Letourneau gave 
birth to her sixth child who was also fa- 
thered by VF. 

Letourneau then appealed those pro- 
visions of her judgment and sentence 
which forbade unsupervised contact with 
her biological minor children and prohib- 
ited her from financial gain as defined by 
Washington’s “Son of Sam” laws (RCW 
7.68.200-.340, inclusive). 

The Court of Appeals noted that 
while the sentencing court was under- 
standably concerned about the welfare 
of Letourneau’s biological children 
given the bizarre nature of her crimes, 
the state failed to demonstrate that de- 
nying Letourneau unsupervised 
contact with her children was reason- 
ably necessary to protect them from 


sexual molestation by their mother. 
Accordingly, the court struck the ban 
on unsupervised contact. 

The state then argued that 
Letourneau’s financial gain prohibition 
was directly related to her child rape 
crimes and should be enforced as a 
means to teach convicted felons that 
“crime does not pay.” There was, how- 
ever, no showing that Letourneau 
committed rape of a child to profit from 
telling her story nor was it shown that 
allowing her to profit from commercial- 
ization of her story increased the 
likelihood that she would commit the 
offense again. 

The court found that prohibiting 
Letourneau from profiting from commer- 
cialization of her crimes was not directly 
related to her child-rape conviction and 
to uphold that prohibition would frustrate 
the purposes of Washington’s Son of 
Sam laws. Consequently, the court struck 
the prohibition-of-profiting condition 
from Letourneau’s sentence. See: State 
ofWashington v. Letourneau, 997 R2d 436 
(WashApp 2000).® 


Prison Doctor Wins $654,471 In Retaliation Suit 

by John E. Dannenberg 


D r. Terence Allen, prison physi- 
cian at Halawa (Hawai’i) prison, 
was awarded $1 1 1,000 in damages plus 
$543,360 in attorney fees/costs against 
prison officials who retaliated against 
him for speaking out on prisoner abuse 
at Halawa between 1987 and 1995. 

Based on 153 findings of fact, the 
damage award by US District Judge 
Alan Kay (D. Hawai’i) included $91,000 
for lost wages and $10,000 each for 
emotional distress and loss of reputa- 
tion. 

The 42 USC § 1983 action charged 
retaliation for exercise of Dr. Allen’s 
First Amendment freedom of speech 
rights when he protested physical and 
psychological abuse among Halawa’s 
1200 high and medium security prison- 
ers. Between 1987 and 1994, he publicly 
disclosed mistreatment of prisoners by 
guards, and in 1990 testified at a state 
legislative committee hearing on prison 
conditions. 


Branded a ‘“prisoner lover”, he was 
harassed by staff and frequently locked 
out of the facility. 

In 1993, he reported “epidemic” in- 
cidence of prisoner psychological 
abuse manifested by stress, hunger 
strikes and decompensation. Warning 
of an “explosive” situation, he de- 
scribed the prisoners and guards as 
being locked in a cycle of provocation 
and retaliation. 

One reported incident was when 
prisoner William Smith was assaulted 
and had his jaw broken, after having 
been placed in the general population. 
Smith was in prison for molesting the 
daughter of a Halawa Nurse, Mona 
Hendricks. Dr. Allen was ostracized for 
favoritism for his having placed Smith 
in the infirmary (a normal procedure) 
after Smith’s jaw was wired shut. 

In August 1995, Dr. Allen examined 
prisoner Ulysses Kim and noted four 
closely grouped parallel baton strike marks 
on the backs of his thighs, together with 


infected sores caused by cuffs. After be- 
ing apprised by Dr. Allen, Kim’s brother, 
a guard at another prison, reported the 
beatings to the press. Although Correc- 
tions Director Iranon called for a full 
investigation, no staff was ever disci- 
plined because a qualified hearing officer 
could not be found. 

By October, 1995, the acrimony over 
this publicity resulted in a retaliatory five 
day suspension for Dr. Allen. Later that 
month, he again testified before the leg- 
islative committee about custody staff’s 
interference with medical decisions — the 
essence of his angst. 

Throughout the period. Dr. Allen was 
vigorously defended by Dr. Kim Marie 
Thorburn, the Administrator of the Health 
Care Division for the Hawai’i Department 
of Corrections. Drs. Allen and Thorburn 
had met in medical school and lived to- 
gether since 1973. In 1997, they resigned, 
were married and moved to Spokane, WA. 
See: Allen v. Iranon, 99 F.Supp.2d 1216 
(D.Hawai’i 1999).® 
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Texas Prisoners May Challenge Discretionary 
Mandatory Release Procedures 


Minnesota Prison Cited 
For Asbestos Infractions 

A Minnesota prison received nine 
citations and was fined over 
$18,000 for violations involving 
cancer-causing asbestos. The judg- 
ment levied against Faribault prison, 
in November 2000, by Minnesota Oc- 
cupational Safety and Health Division, 
came as a result of disgruntled employ- 
ees who say they have complained 
about the conditions for years. Min- 
nesota OSHA reports that in the 
one-and-a-half miles of tunnels con- 
necting prison facilities “sections of 
the material were loose and the wrap 
was gone, exposing white fibrous in- 
sulation.” 

Guards are required to patrol the 
tunnels routinely. Alden Hoffmen, 
OSHA inspection supervisor, says, 
“the danger is that officers would travel 
through this area and if it was not re- 
paired, the debris would be trampled 
on and carried throughout.” Prison 
guard Scott Metcalf told OSHA offi- 
cials that officers have complained for 
10 years about the asbestos problem. 

A single fiber of asbestos is ca- 
pable of causing a variety of lung 
cancers. OSHA spokesman, James 
Honerman, estimates that about 40 
people may have inhaled the danger- 
ous material. The OSHA report 
criticized the prison’s lack of effort to 
detect problems and fix them. 

Warden Connie Roerich insists 
that repairs have always been made 
promptly. Deputy corrections commis- 
sioner, Dennis Benson blames the 
conditions on normal wear-and-tear. 
Faribault was originally a state hospi- 
tal built in the 1880s. Prison officials 
say that $171,000 was spent on the fa- 
cility last summer to correct asbestos 
problems. 

“We take these issues very seri- 
ously in trying to create an 
environment that is safe for both staff 
and inmates,” Benson said. But as re- 
cently as October, OSHA officials 
found repairs to be unsatisfactory and 
more citations and fines are likely to 
be imposed. | 

Sources: Minneapolis Star Tribune 


T he Texas Court of Criminal Ap- 
peals has held that Texas prison- 
ers have the right to use a state habeas 
corpus action under Article 11.07, Texas 
Code of Criminal Procedure, to challenge 
the procedures used to deny them man- 
datory release. 

David Lee Geiken, a Texas state 
prisoner, who had been sentenced to 
four years incarceration for securing ex- 
ecution of a document by deception, 
filed a state postconviction habeas cor- 
pus action, under Article 11.07, 
challenging the lack of due process the 
procedures denying him mandatory 
supervision release. The statute allow- 
ing a parole panel to override 
mandatory supervision release applies 
to all mandatory release eligible Texas 
prisoners whose offenses occurred af- 
ter August 31, 1996. 

Geiken’s good conduct credits 
added to his calendar time equaled his 
sentence; however — without allowing 
him to present any information on his 
behalf or even notifying him that his 
release eligibility was being re- 
viewed — the parole panel overrode his 
mandatory release, finding that his 
good conduct credits do not accurately 
reflect his potential for rehabilitation 
and that he would endanger the public 
if released. 

As a matter of first impression, the 
court held that the clear language in § 
508.149(d), Texas Government Code, 
forbidding judicial review of parole 
board determinations did not prevent 
the court from reviewing the proce- 
dures used to make those 
determinations. The court then held 
that mandatory language in the man- 
datory release statute, § 508.147(a), 
Texas Government Code, created a lib- 
erty interest in mandatory supervision 
release. Therefore, Geiken was consti- 
tutionally entitled to due process 
pursuant to Greenholtz v. Inmates of 
Nebraska Penal and Correctional 
Complex, 442 U.S. 1 (1979). 

The court held that, because a lib- 
erty interest is created, “due process 
requires notice and a meaningful op- 
portunity to be heard. If release is 
denied, the prisoner must be informed 


of in what respects he falls short of 
qualifying for early release.” 

A meaningful opportunity to be 
heard does not require a live hearing, 
but it does require the parole board to 
provide the prisoner with timely notice 
of impending review and allow the pris- 
oner to submit relevant information in 
writing. 

Because the parole board had not 
been providing prisoners with notice 
that they were being reviewed and a 
meaningful opportunity to be heard, the 
decision to deny mandatory release 
violated Geiken’s due process rights. 
Therefore, the court ordered that the 
board again consider Geiken for man- 
datory release and provide him with 
timely notice that such consideration 
will occur, thereby giving him an op- 
portunity to submit relevant 
information to the board. See: Ex parte 
Geiken, 28 S.W.3d 553 (Tex.Crim.App. 
2000).H 
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$3 Million Award Not Excessive in Prisoner Beating Death 


T he US Court of Appeals for the 
Sixth Circuit upheld a $778,000 
verdict and $2.2 million punitive dam- 
age award against Shelby County, 
Tenn. deputy sheriff Rhett Shearin and 
life prisoner Jerry Ellis in a county jail 
beating death where Shearin simulta- 
neously opened Ellis’ cell door and 
adjacent prisoner Gerald Gregory’s cell 
door to let Ellis into Gregory’s cell for 
the purpose of beating him. Ellis alleg- 
edly also raped Gregory, and Deputy 
Shearin allegedly then forced Gregory 
to orally copulate him. Gregory was left 
unattended thereafter in his cell for 10 
hours; he died in a hospital three days 
later from his injuries. 

The court resolved several ques- 
tions on appeal of interest to PLN 
readers. It held that the $778,000 dam- 
age award and the $2.2 million punitive 
damage award were supported by the 
evidence, reversing the trial court’s 
80% reduction of the damages. The 
court also held that Shelby County, as 
a “municipality”, was not liable because 
there was no unconstitutional county 
policy identified from which negligence 
for the death could be inferred. 

Next, the court held that Shelby 
County was not liable for plaintiff’s at- 
torney fees -because Shelby County 
was not found constitutionally liable 
for prisoner Gregory’s death. Finally, a 
prisoner witness who declined to tes- 
tify at trial because of police harassment 
was declared “unavailable” by the trial 
court and only his earlier statements 
as to what he heard “going down” were 
introduced into evidence. 

In upholding the jury’s original 
damage award, the court reviewed the 
evidence and determined it was 
“ample” to establish the award. 

The court found that the seem- 
ingly non-life-threatening externally 
visible injuries of bleeding from the 
eyes, “busted” lips and dried blood on 
the face were not dispositive on the 
question of suffering. It noted that the 
decedent lay in his cell, untreated, for 
10 hours in this condition. It noted later 
determined injuries of an intercranial 
hemorrhage and a decelerative head 
injury. Further noted was the evidence 
that the prisoner had been raped by 
prisoner Ellis during the assault. From 
the above, plus the loss of life, the court 


characterized the jury’s damage award 
as “large”, but “not excessive”. Simi- 
larly, it found the punitive damage 
award reasonable in light of the evi- 
dence and the size of the damage 
award. 

Noting that Monell v. New York 
DeptofSoc. Serv., 436 US 658 (1978) 
immunizes a municipality from § 1983 
liability for an injury inflicted solely by 
its employees or agents absent a re- 
lated municipal policy or custom, the 
court searched for evidence of such 
policy or custom and found none. 
Strictly construing Monell, the court 
found no such policy implicit in the 
deputy sheriff’s actions that could be 
said to be “so permanent and well 
settled as to constitute a custom or 
usage with the force of law”. In other 
words, the deputy’s brutal acts could 
not be tied to any county policy, thus 
freeing the county from liability. In a 
corollary ruling, the County was found 
not liable for plaintiff’s legal fees be- 


cause the County itself was found not 
liable. 

At trial, prisoner witness Dyran 
Campbell told the trial court that be- 
cause of “harassment by officers and 
inmates where [hejwas housed”, “I 
haven’t got nothing to say.” Although 
he was a key witness from the cell adja- 
cent to decedent Gregory’s, the court 
rationally concluded that it could do 
nothing to punish Campbell for so re- 
fusing because Campbell was already 
serving a life sentence. The trial court 
therefore ruled the witness “unavail- 
able” under Fed. Rules of Evidence 
§804(a)(2) and instead ordered 
Campbell’s earlier statements read into 
evidence. The Sixth Circuit upheld the 
trial court’s ruling. 

Shearin subsequently resigned 
pending disposition of other departmen- 
tal violations “totally unrelated to the 
[Gregory] incident.” See: Gregory v. 
Shelby County, Tennessee, 220 F.3d 433 
(6th Cir. 2000). ■ 


Suspicionless Maine Jail Strip Searches 
Set for Trial; Settles for $455,000 


T he court of appeals for the 
First circuit held that disputed 
fact issues required a trial to determine 
if a Maine jail’s practice of strip-search- 
ing all arrestees was unconstitutional. 
Carmen Miller was arrested on a re- 
stricted warrant and for allegedly failing 
to pay a $235 fine. She spent 3- days in 
jail as a result. 

Miller was booked into the Knox 
county jail where, as part of the intake 
process, she was twice subjected to a 
strip search by jail guards. Miller then 
filed suit for wrongful arrest and being 
illegally strip-searched. 

The district court granted sum- 
mary judgment to the defendants and 
dismissed the case. The court of ap- 
peals affirmed in part, reversed in part 
and remanded, holding that the police 
officer who arrested Miller could be 
held liable for wrongful arrest and was 
not entitled to qualified immunity from 
damages. The county and sheriff were 
properly dismissed on the wrongful ar- 
rest claim. 

The court held that disputed is- 
sues of fact requiring a trial mandated 
the reversal of Miller’s strip search 
claim. It noted that suspicionless strip 


searches of jail arrestees not believed 
to be concealing contraband on their 
person have long been held to violate 
the Fourth amendment’s ban on unrea- 
sonable searches. The court held there 
was ample evidence that the Knox 
county sheriff knew about the jail’s 
practice of strip-searching all arrestees 
unable to make bail, thus making the 
county liable for the strip searches. See: 
Miller v. Kennebec County, 219 F.3d 8 
(1st Cir. 2000). 

On February 23, 2001 , Miller settled 
the lawsuit after it was remanded to the 
lower court. Knoxx county agreed to 
pay Miller $425,000 and the town of 
Rockport agreed to pay an additional 
$30,000 toward the settlement. Miller 
was strip searched a total of four times 
in the two days she was in the jail. The 
county’s insurer agreed to pay Knoxx 
county’s portion of the settlement. 

In a press release, Knoxx county 
sheriff Daniel Davey said he met with 
Miller and her attorney, Dale Thistle, 
and apologized for the strip searches, 
promising to provide jail staff with 
proper training. It is unclear whether 
the settlement includes attorney 
fees. | 
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PLRA-Based Garnishment Used to Collect 
Court Costs for Defendant 


T he court of appeals for the 
Fifth Circuit has held that the 
method for garnishing a prisoner’s 
trust fund set forth in the Prison Liti- 
gation Reform Act (PLRA) and 
codified at 28 U.S.C. §§ 1915(f)(2)(A), 
(B) and (b)(2), may be used to col- 
lect costs awarded to prevailing prison 
officials. 

Cleanard J. Johnson, a Louisiana 
state prisoner, filed an in forma paup- 
eris suit against prison officials 
alleging he was exposed to mace 
sprayed on a prisoner in a nearby cell. 
The district court granted the prison 
officials’ unopposed motion for sum- 
mary judgment. The prison officials 
then filed a motion to garnish costs 
from Johnson's trust fund. The district 
court denied the motion and the prison 
officials appealed. 

In a case of first impression, the 
Fifth Circuit held that the PLRA’s 
mechanism for the collection of filing 
fees and other court costs may be used 
to garnish costs awarded a prevailing 
party. The district court erred when it 
stated that the mechanism was limited 
to use by the court. The Fifth Circuit 
held that, when costs are properly 


awarded and taxed against a prisoner 
in a federal district or appellate court, 
the prison may collect the costs using 
the mechanism set up for collection of 
court fees under the PLRA. 

Specifically, “in any month the trust 
fund account exceeds $10, the institu- 
tion shall deduct 20% of the previous 
month’s income credited to the account. 
See 28 U.S.C. § 1915(b)(2). This shall 
be in addition to any deductions made 
to pay filing fees” that the prisoner 
might owe. 

“It is of no consequence that these 
deductions might cause the account 
balance to drop below $10.” The in- 
stitution may hold small amounts 
until they total an amount large 
enough to justify writing a check. It 
may also combine payments from 
multiple prisoners to the same prevail- 
ing party (such as the attorney general) 
so long as the check specifies the 
amount to be credited to each case. 

The district court’s order was va- 
cated and the case returned to that 
court for assessment of costs against 
Johnson. See: Johnson v. McNeil, 217 
F.3d298(5thCir.2000).H 


Indiana Jail Settles 
Strip Search Case For $300,000 


O n June 6, 2000 Harrison 
County, Indiana, Jail officials 
agreed to settle a class action lawsuit 
involving nearly 200 people who sued 
in an Indiana federal district court af- 
ter they were illegally strip searched 
by jail officials. The settlement totaled 
$300,000, including attorney fees and 
costs. 

Bart Betteau, an attorney from New 
Albany, Indiana, filed the suit on be- 
half of the former detainees. Their 
complaint was that they were strip 
searched even though they were jailed 
for minor, nonviolent offenses, and 
there was no reason to suspect that 
they were carrying dangerous or ille- 
gal contraband. The class plaintiffs 
were persons detained by the jail be- 
tween January 1997 and January 1999. 


The jail’s policy was to strip search 
everyone jailed there. Jail officials claim 
that they first learned about court rul- 
ings holding such blanket strip searches 
improper soon after this lawsuit was 
filed. They claim that they then changed 
the jail’s strip search policy. 

Mr. Betteau commented that “the 
county’s insurance company, not the 
county, will pay the settlements.” 

The nearly 200 plaintiffs and Mr. 
Betteau will share the $300,000 settle- 
ment. The plaintiffs will receive 
amounts ranging from $80 to $2,000 
each. See: Valerie L. Noon, et al v. Sher- 
iff Clyde R. Sailor, et al, USDC SDIN 
Case No. NA 99-56C.B 

Source: Associated Press 
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AL: In December 2000, Montgomery 
jail guard Eileen Mayfield was accused 
of coercing five male prisoners into giv- 
ing her sexual favors in exchange for 
candy, snacks and cigarettes. 

Brazil: On April 12, 2001, 368 pris- 
oners at the Carumbe prison in Cuiaba 
took 150 visiting family members hostage 
to demand the firing of abusive prison 
guards. The uprising ended on April 15, 
2001, with the killing by other prisoners, 
of the uprisings six-prisoner leaders. 

Brazil: On April 14, 2001, 150 pris- 
oners escaped from a Sao Paulo prison 
and carjacked dozens of cars to make 
good their escape into rush hour traffic. 
The escapees exchanged gunfire with 
police and took at least one guard hos- 
tage. At least a dozen escapees were 
recaptured the same day. 

CA: On April 19, 2001, federal pros- 
ecutors indicted 13 alleged members of 
the Nuestra Familia prison gang and 
charged them with murder, robbery, con- 
spiracy and drug related crimes. The 
indictments end a three-year, $5 million 
undercover investigation into the NF by 
federal law enforcement officials. Pros- 
ecutors claim five defendants who are 
already in prison, orchestrated 5 murders 
between March 1997, and April 1999. The 
indicted are: Rico Garcia, Ceasar Ramirez, 
Henry Cervantes, Jacob Enriquez, Vidal 
Fabela, David Rocha and Diana Vasquez. 
The Pelican Bay prisoners who were in- 
dicted are: James Morado, Cornelio 
Tristan, Gerald Rubalcaba, Sheldon 
Villanueva, Tex Hernandez and Daniel 
Perez. 

Columbia: On May 3, 2001, Herbert 
Villafane, a major cocaine trafficker es- 
caped from a maximum security prison 
near Medellin by hiding inside a sofa 
made by the faculty’s prison industries 
program. The escape was a major embar- 
rassment to the Columbian government 
since Villafane was due to be extradited 
to the US in a few weeks to face drug 
smuggling charges. The warden, his as- 
sistant, and 80 guards were fired for 
allowing the escape to occur. 

FL: Tyrone Osbourne, 31, attempted 
to escape from prison by forging a court 
order that said his 2 life sentences, plus 
55-year sentence, had been reduced with 
his release date being in May 2001. 
Osbourne’s scheme unraveled when 


News in Brief 

Broward county prosecutor Howard 
Scheinberg, received a victim notification 
letter informing him of Osbourne’s pend- 
ing release. When Osbourne was 
sentenced for attempted murder in 1989 
he told Scheinberg “When I’m out, you’re 
dead.” Scheinberg’s inquiries revealed 
that Osbourne’s petition for a sentence 
reduction had been denied. Osbourne 
now faces attempted escape charges. 

MO: The state of Missouri has at- 
tempted to civilly commit one female 
“sexually violent predator,” Angela 
Coffel. Coffel was previously convicted 
of performing oral sex on two boys, ages 
1 1 and 14, when she was 17. The state is 
spending at least $215,720 to keep Coffel 
confined in a mental hospital wing where 
she is the lone occupant and which has 
1 1 guards. Coffel is HIV positive and claims 
that is why prosecutors are seeking to 
civilly commit her. 

NM: On April 12, 2001, Santa Fe 
county jail guard Fawrence Candelaria, 
43, was charged in federal court with ac- 
cepting a $3,000 bribe to allow federal jail 
prisoners Fuis Ramon Fopez, Vicente 
Tijerina and Rodolfo Ruiz Godinez to es- 
cape the jail. Prosecutors claim Candelaria 
sold the prisoners a hacksaw, hacksaw 
blades, a hammer and a metal punch to 
cut and pound their way to freedom. 
Candelario also let the prisoners use his 
cellphone to arrange their April 7, 2001, 
escape and created diversions to assist 
them. Candelaria is charged with aiding 
and abetting an escape. 

NM: On March 23, 2001, Albuquer- 
que jail guard Joe Miera, 36, was charged 
with smuggling contraband into the jail, 
conspiracy charges and tampering with 
evidence. Miera had agreed to deliver two 
heroin filled burritos to jail prisoners 
Mario Gomez, 21, and Jeffrey Padilla, 29. 
Apparently Miera had second thoughts 
about the plan because he gave one of 
the burritos to another guard who bit into 
it and promptly discovered the heroin. 

NY: In February 2001, the New York 
Times reported the investment success 
story of Michael Mathie, a prisoner at the 
Elmira Correctional Facility. After winning 
$450,000 in a lawsuit after he was raped 
by the chief of jail security at the Suffolk 
Countyjail, see: Mathie v. Fries , 121 F.3d 
808 (2nd Cir. 1997)[PZ2V, Apr. 1998], 
Mathie invested $75,000 of that in stocks. 


He has done spectacularly well on the 
stock market, in 1999 his gross adjusted 
income was almost $900,000. With his 
stock earnings Mathie has purchased 
homes and cars for his family members 
and subsidized various prisoner related 
activities. 

NY: On April 12, 2001, 60 prisoners 
at the Elmira Correctional Facility got into 
a brawl that left three prisoners stabbed 
and several others with minor injuries. 
Guards eventually halted the disturbance 
using tear gas. Prison officials said 48 
prisoners had been identified as partici- 
pants in the incident. 

NY: On April 23, 2001, Suffolk 
county sheriff Patrick Mahoney, 58, and 
his top deputy, Edward Morris, pleaded 
guilty to corruption charges. Mahoney 
pleaded guilty to three misdemeanor sen- 
tences of allowing his jail office to be used 
as a political headquarters and two counts 
of giving out “special deputy badges” to 
political supporters. In exchange for the 
plea, prosecutors dropped 52 corruption 
charges against him. Mahoney was sen- 
tenced to a $3,000 fine and $18,000 in 
restitution. He also stays in office. Mor- 
ris pleaded guilty to a felony charge of 
defrauding the government and four mis- 
demeanor corruption charges. Morris was 
sentenced to a $10,000 fine and 1,000 
hours of community service. 

NY: On April 3, 2001, governor 
George Pataki implemented a rule prohib- 
iting “notorious violent criminals” from 
displaying their artwork at the state spon- 
sored “Corrections on Canvas” art show 
that has been a staple in the state legisla- 
ture for 35 years. Serial killer Arthur 
Shawcross, who is a prolific artist, was 
apparently the source of Pataki’s ire. 
Shawcross had previously been disci- 
plined by prison officials for selling his 
artwork on the internet. 

OK: On March 9, 2001, a Tulsa 
county jury convicted Femuel Whiteside 
Jr., 27, of assault and battery stemming 
from his attack on prisoner David Cooley 
in the Tulsa jail. Whiteside had been em- 
ployed by Corrections Corporation of 
America (CCA), which operates the jail, 
when the assault occurred. The same jury 
acquitted Whiteside of assaulting pris- 
oners Bryant Strong and Tobin Femmons. 
CCA fired Whiteside after the Cooley 
assault. 
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TX: At 4 am on January 30, 2001, 
between 125-150 black and Hispanic 
prisoners at the Briscoe unit in Dilley 
brawled with each other for 2Vi hours. 
No prison employees were injured and 
no prisoners were seriously injured. 
Guards used tear gas to subdue the 
brawlers after they refused orders to 
cease fighting. Prison officials gave no 
reason for the brawl, except to say it 
was not “gang related.” 

TX: On April 24, 2001, Tarrant 
county assistant District Attorney 
Stuart Oliphant was arrested by Ft. 
Worth police when he tried to buy 
Valium and Vicadin from a police infor- 
mant. Police found cocaine on Oliphant 
when he was arrested. The 
prosecutor’s office fired Oliphant after 
his arrest. For six years Oliphant pros- 
ecuted juvenile drug offenders. 


TX: On March 10, 2001, Victoria 
county jail prisoners Harold Connally, 
45, Rojerio Gallegos, 28 and Bernardo 
Segura, 40, escaped from the jail by 
crawling through an exhaust vent onto 
the jail roof and jumping to the ground 
from there. All three men were awaiting 
trial or parole revocation hearings on 
sex charges. Connally was recaptured 
the next day after police found a piece 
of paper he left with the phone number 
of the person he had called to pick him 
up from the jail. 

WA: On May 3, 2001, Robert 
Giddings, 27, a prisoner at the Cedar 
Creek Corrections Center was struck by 
a van and killed. Giddings had been 
working on a highway litter crew con- 
tracted by the state Department of 
Transportation when the accident 
occurred. | 


Harsh Hitching Post 
Treatment States Claim 

A n Alabama federal district Court 
ruled state prisoner Toby Foun- 
tain stated a cruel and unusual 
punishment claim under 42 U.S.C. 1983 
for being tied to a hitching post for 9 
hours. Alabama DOC authorizes the 
use of a “restraining bar,” that is better 
known as the “hitching post,” to pun- 
ish prisoners who refuse to work or 
disrupt their work squad. It is a hori- 
zontal bar 57 and 45 inches from the 
ground to hitch prisoners of various 
heights. 

Prior to hitching a prisoner, the health 
care unit must be called to check if the 
prisoner has medical problems that would 
inhibit work. There is to be an hourly op- 
portunity to use the bathroom. Despite 
suffering a back problem that caused 
Fountain severe pain, he was assigned 
to the Farm Squad at Staton Correctional 
Facility. 

On May 2, 1994, Fountain was un- 
able to keep up with his squad. Guard 
Daniel Talley observed Fountain’s 
physical difficulties. Fountain ex- 
plained his medical problems, that he 
was up at sick call all night, and was 
given a laxative by medical staff. Talley 
radioed Lt. Jesse Smith requesting 
Fountain be hitched. Smith came and 
heard Fountain’s medical explanation. 
Smith marched Fountain to the lowest 
post and hitched him bending in a pain- 
ful position. 

Around 9:45 a.m. Fountain ex- 
plained to Sgt. Adair and Lt. Robinson 
the laxative was working and requested 
to use the bathroom. Both left Foun- 
tain in the 90 degree heat. Around noon 
Fountain was forced to defacate in his 
pants. He then informed CO Fuller what 
happened. 

After consulting Lt. Smith, Fuller did 
nothing. Fountain was not removed from 
the hitching post until the next shift, and 
was deprived of food and water the en- 
tire time he was hitched. 

The District Court denied the 
guards’ motion to dismiss. It remains to 
be determined at trial if their actions were 
deliberately indifferent to Fountain’s 
health and safety. See: Fountain v. Talley, 
105 F.Supp.2d 1345 (M.D. Ala. 2000). 
Note: This isn’t a ruling on the merits. | 


10% Prison Commissary Surcharge 
in New Jersey Upheld 


T he Superior Court of Appeals of 
New Jersey has held that the 
10% surcharge on purchases from prison 
commissaries in New Jersey is constitu- 
tional. 

Paul Auge, a New Jersey state pris- 
oner, filed suit in state court 
challenging the imposition by the New 
Jersey Department of Correction (DOC) 
of a 10% surcharge on prison commis- 
sary purchases. 

The surcharges were made in con- 
formity with Chapter 396 of the Laws 
of 1997, N.J.S.A. 30:4-15.1, which man- 
dates that all county and state 
correctional facilities collect a 10°% 
surcharge on commissary purchases, 
exempts such purchases from the usual 
6% sales tax, and directs that the money 
collected from the surcharge be used 
to compensate victims of violent 
crimes. 

Auge alleged that the surcharge 
was an ex post facto law and subjected 
him to double jeopardy because he had 
been convicted of and punished for a 
crime which occurred before the enact- 
ment of the legislation mandating the 
surcharge. 

The court held that the surcharge 
was not a criminal punishment and 
therefore could not be an ex post facto 
law and its imposition could not vio- 
late the Double Jeopardy Clause. 


Auge also alleged that the sur- 
charge violated state and federal due 
process guarantees. The court held 
that the surcharge was rationally related 
to a legitimate legislative purpose--the 
compensation of victims of violent 
crimes and that it was reasonable to 
have the general class responsible for 
the violent crimes pay for the conse- 
quences of the violent crimes, even if 
the class is imperfect and includes 
some nonviolent prisoners. 

The court held that the surcharge 
would also be justified as a simple rev- 
enue source for the government. The 
legislature has the discretion to derive 
funds from such revenue sources and 
spend the money in any way it sees fit. 
Essentially, the court held that the sur- 
charge was a tax and the legislature had 
the right to impose taxes. 

Because the commissary pur- 
chases were made exempt from state 
sales tax in the same law that autho- 
rized the surcharge, the effect of the 
surcharge was to increase commissary 
prices 4%0, an amount that is “not ex- 
orbitantly high compared to other sales 
and excise taxes.” Therefore, the sur- 
charge was constitutional. See: Auge 
v. New Jersey DOC, 327 N.J. Super. 256, 
743 A. 2d 315 (2000).® 
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Continuing California’s Prison 
Interview Ban 

by W. Wisely 


Statutory Authority Not 
Required To Levy 
Housing Costs 

T he Third Circuit Court of Ap- 
peals held that prison officials 
can levy housing cost liens without 
statutory authority. Prisoner Leonard 
G. Tillman filed a 42 U.S.C. §1983 ac- 
tion challenging the Lebanon County 
Correctional Facility’s $10.00 daily as- 
sessment fee. 

During two periods of incarcera- 
tion the facility took half of all funds 
Tillman received. Tillman accumulated 
a debt exceeding $4,000, which was 
turned over to a collection agency af- 
ter his release. 

In its analysis the Court noted that 
several states statutorily authorize 
charges against a prisoner’s wages or 
inmate account. However, in this case 
the Court found the Cost Recovery 
Program was duly promulgated, not by 
the State, but by the County prison 
board. The program was outlined in the 
prison handbook, thus Tillman had 
sufficient notice. 

In approving the legality of the 
program the Court drew an analogy with 
the numerous decisions that permit re- 
covery of costs for medical services. 
As with the decisions on medical care, 
the county was not denying Tillman 
food, housing and clothing if he was 
unable to pay. 

He would only incur a civil lien. 
The Court stated that Tillman had an 
adequate post-deprivation remedy in 
the jails grievance procedure. 

The Court also held that the fees 
were not “excessive fines” prohibited 
under the Eighth Amendment. It’s 
reasoning on this point is that the 
fees are not punishment, but serve 
remedial purposes. The Court based 
this finding upon the defendants’ 
contention that the fees are designed 
to teach prisoners financial respon- 
sibility. 

The Court affirmed the Motion 
For Summary Judgment and upheld 
the Cost Recovery Program. See: 
Tillman v. Lebanon County Correc- 
tional Facility , 221 F.3d 410 (3rd Cir. 
2000 ). | 


F or the second year in a row, Cali- 
fornia Governor Gray Davis ve- 
toed a bill aimed to restore news media 
access to prisoners. On Monday, Oc- 
tober 2, 2000, Davis vetoed the bill, 
sponsored by the Society of Profes- 
sional Journalists, which would’ve 
allowed reporters to interview specific 
prisoners. Davis said he killed the bill, 
which enjoyed strong bipartisan back- 
ing, out of sympathy for crime victims 
and to maintain order within the larg- 
est gulag in “the free world,” according 
to an online interview posted at 
APBnews.com. 

“The purpose of incarceration is 
punishment and deterrence,” Davis 
parroted in a prepared statement. “It is 
not to provide additional celebrity to 
convicts, many of whose criminal acts 
were brutal and violent, thereby caus- 
ing further pain to the victims and their 
loved ones.” It was not immediately 
clear how the slice of pizza that trig- 
gered one of the first 25-years-to-life 
sentences in the state would be 
shielded from unwanted publicity 
thanks to the Governor’s veto. 

Under current prison regulations, 
reporters are not allowed to interview 
specific prisoners without prior permis- 
sion. And, the Department of 
Corrections seemingly gives out such 
permission only in cases guaranteed to 
fit the political agenda of Davis, the 
system, or the guards union. 

Representatives of the media are 
unlikely to be granted access to wrong- 
fully convicted people, prisoners’ 
rights advocates, writers, or critics of 
the system. Instead, reporters are free 
to wander about predesignated areas 
within the prison, and question pris- 
oners at random. Laptops, notepads, 
and recorders are not allowed. 

“We’re a little stumped by the 
governor’s veto,” said Jim Ewert, legal 
counsel for the California Newspaper 
Publisher’s Association. “The bill 
passed with strong bipartisan support, 
and 1 can’t remember any groups that 
came forward in opposition. 

“ In the past, several victims’ rights 
groups testified against it because of 


the glamorization issues they per- 
ceived. But, this year no one opposed 
it.” The strength of the governor’s op- 
position to interviews between 
reporters and prisoners may be under- 
standable in light of recent revelations. 

Nationally syndicated television 
news programs have featured the unfold- 
ing story of how California prison guards 
staged fights between enemy prison gang 
members, sometimes shooting the com- 
batants, then falsifying records and 
threatening witnesses to cover the crimes 
up. 

At the same time, over a score of 
deaths at one of the state’s women’s 
prisons has resulted in state and fed- 
eral probes into the quality of medical 
care provided to female prisoners in the 
richest state in the union. Falsified test 
results for HIV and HCV from the same 
man doing business with the state’s 
prison system under two different 
names has spurred a campaign to have 
thousands of prisoners retested. 

It seems that the more light directed 
at the state’s prison system, the more 
stories about abuse, misconduct, neg- 
ligence, and official malfeasance came 
to the public attention. “The whole 
notion of celebrity is not what this bill 
is about,” said Randall Lyman, co-chair 
of the San Francisco Bay Area Chapter 
of the SPJ’s Freedom of Information 
Committee. 

“The fact is most prisoners who 
are interviewed by the press do not 
become celebrities. And the fact that a 
few people might be emotionally upset 
is not more important than the rights 
all of us have under the First Amend- 
ment.” 

Jim Ewert, legal counsel for the 
California Newspaper Publisher’s As- 
sociation called the veto “a sad day for 
the press.” The state’s prison system 
is becoming larger and costing taxpay- 
ers more money, he said, but the public 
is being restricted access to it. 

“This is about the press’ ability to 
investigate what goes on inside prison 
walls. And the governor obviously 
does not want that to happen,” he 
said. | 
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Order These Great Books from Prison Legal News Today! 


The Celling of America: An Inside Look at the U.S. 
Prison Industry, by Daniel Burton Rose, Dan Pens 
and Paul Wright; Common Courage Press, 1998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 

From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing 
describing life behind bars in America throughout 
the twentieth century. 

Law Dictionary, Peter Collin Publishing, 288 pages. 

$15.95. 

Comprehensive law dictionary defines and explains 
more than 7,000 legal terms in simple English. Cov- 
ers civil, criminal, commercial, and international law 
and prison slang. Invaluable for lawyers and pro se 
litigants. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 
368 pages. $14.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer, in prison or 
out, should read this book. It tells readers how 
to determine their legal needs, fee payments, how 
to evaluate a lawyer’s qualifications, and much 
more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $24.95. 

Latest Edition of the scholarly classic documenting 
decades of U.S. government involvement in drug 
trafficking. A must read for anyone interested in 
the “War on Drugs.” 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 
$18.00. 

A radical critique of the prison industrial com- 
plex. Includes writing by many PLN conributing 
writers. An excellent companion to The Celling 
of America. 
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1013 


1016 
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Legal Research: How to Find and Understand the 
Law, by Stephen Elias and Susan Levinkind; Nolo 
Press, 392 pages. $24.95. 

Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library 
exercises and practice research problems. A must for 
the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, 

by Richard Boire; Ronin, 271pages. $15.95. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 
accused of the use, sale or possession of marijuana. 
Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $14.95. 

Extensively researched account of the modern “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 
makers and those with first hand experience at all 
levels of the “drug war.” Crucial reading for anyone 
interested in understanding how the war on drugs 
got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $14.00. 

Historic analysis of modern prison slave labors roots in 
chattel slavery. Focuses on prison plantations and self 
sustaining prisons. Analyzes the impact segregation 
had in ensuring blacks were imprisoned and their labor 
exploited. Must reading to understand prison slave la- 
bor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, by Barry 
Scheck, Peter Neufeld and Jim Dwyer; Doubleday, 
298 pages. Hardback only. $24.95. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial mis- 
conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 
Prison, by Joy James; Saint Martins Press, 352 pages. 
Hardback only. $35.00. 

Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 
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Crime and Punishment In America: Why the QTY/ 
Solutions to America’s Most Stubborn Social Total 
Crisis Have Not Worked-And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 

of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison L_ 
myths and discusses proven, effective means of 
crime prevention. 

Acres of Skin: Human Experiments at Holmesburg 
Prison, by Allen Hornblum; Routledge Press, 297 
pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military 
experiments and of testing cosmetics, drugs and 
chemicals on prisoners. The experiments took place 

until the mid 1970’s. Compares American prisoner 

experiments to those carried out by Nazi doctors in 
concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, by 

Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 

the post civil war Southern economy. Explains 1012 

how prison slavery was an integral part of the 

American economy in the post civil war era. Puts 
today’s prison slave labor practices into con- 
text. 


Prison Madness: The Mental Health Crisis Be- 
hind Bars and What We Must Do About It, by 

Terry Kupers; Jossey Bass, 245 pages. Hardback 
only. $25.00. 1003 

Renowned psychiatrist writes about the devastating I I 

mental health crisis in American prisons and jails. Cov- | | 

ers all aspects of mental illness, prison rape, racism, 

negative effects of long term isolation in control units 

and much more. 


The Rich Get Richer and the Poor Get Prison: Ide- QTY/ 
ology, Class and Criminal Justice, by Jeffrey Total 
Reiman; Allyn & Bacon, 226 pages. $27.25. 

The best book providing a Marxist, class based 1018 
analysis of the criminal justice system. Factual de- 
tails on how corporate criminality and crime by the 

rich is rewarded while the poor bear the brunt of 

imprisonment. If you read no other book on the crimi- 

nal justice system, read this one. 

Lockdown America: Police and Prisons in the Age 
of Crisis, by Christian Parenti; Verso, 290 pages. 

$15.00. 

Radical analysis of the ruling class war on the poor j q 02 

via the criminal justice system. Well supported by 
the facts and first hand reporting. Covers paramili- 

tary policing and SWAT teams, urban pacification 

and zero tolerance policing, the INS/Border Patrol 

and Prisons. Best book on these issues. 


No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New 
Press, 224 pages. Hardback. $25.00. 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and class i o 1 0 

inequality, creating a two tiered system of justice at 

all levels. Describes how the supreme court has 
hypocritically endorsed this system and ensured it L_ 
continues. Extensive case citations and legal analy- 
sis. — 

Perpetuating Crime, Consolodating Power: The 
Race and Class Logic of Mass Incarceration, An 
Interview with Paul Wright, by Arthur Stamoulis; 
Common Courage Press, 12 pages. $6.00 print copy; 

$10.00 cassette. ( 1 024) 

PLN ' s editor discusses racism, class struggle, bru- 

tality, AIDS, political prisoners and censorship as 
essential elements of the criminal justice system. 


Mail Payment and Order Form to: 

Order by Phone: 

(206) 246-1022 

VISA & MASTER CARD WELCOME 


Ship book order to: 

Name: 


PRISON LEGAL NEWS 
PMB 148 
2400 NW 80th St. 
Seattle, WA 98 117 


Sub Total* 

$ 


* WA residents add 
8.8% for sales tax: 

Shipping & Handling 

(for any size order): + $ 3.95 


Suite/Cell: DOC #: 

Agency/Inst: 


Total Payment 

Enclosed: $ 

All orders shipped priority mail 
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The Strangest of Bedfellows 


I n 1988, a Chino prison guard was 
rilled when a juvenile prisoner he 
was escorting to a Los Angeles hos- 
pital for medical treatment tried to 
escape. Like other prison guards killed 
in the line of duty, the veteran officer 
left behind a grieving family. But un- 
like the others, his death had an 
unintended political consequence. It 
wound up bringing together two 
people who, 12 years later, helped cre- 
ate one of the most intriguing and 
powerful alliances in California poli- 
tics. 

The two sides in this unlikely mar- 
riage are the politically savvy prison 
guards’ union -- known as the Califor- 
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by Noel Brinkerhoff 

nia Correctional Peace Officers Asso- 
ciation or CCPOA - and three of the 
wealthiest Indian gaming tribes in the 
state: the Pechanga Band of Luiseno 
Indians, the Morongo Band of Mission 
Indians, and the Viejas Band of 
Kumeyaay Indians. 

This political joint venture is in- 
triguing for a number of reasons. What 
common ground would cause two such 
seemingly disparate interests to join 
forces? And what impact will the com- 
bined characteristics of the alliance have 
on California politics? 

The merger brings together 
CCPOA’s well-established reputation as 
one of the shrewdest players in state 
elections with the raw, relatively inex- 
perienced, but substantial money power 
of the three tribes. 

And it offers a campaign war chest 
that potentially reaches into the tens of 
millions of dollars, guided by a man rec- 
ognized as one of the sharpest political 
operators in California politics today: Don 
Novey, CCPOA’s president for the past 20 
years. 

Yet when it comes to discussing this 
political powerhouse, very few insiders 
claim to know anything about it or its po- 
litical action committee: the Native 
Americans & Peace Officers PAC, or 
NAPO. In interviews with more than a 
dozen key people who make it their busi- 
ness to know about entities like NAPO, 
almost none could provide any details, 
publicly or privately. In addition, a num- 
ber of participants were contacted 
repeatedly about the alliance and never 
responded to the queries - including tribal 
officials inside and outside of NAPO. 


But in interviews with Novey and 
two of the tribal participants, it’s clear 
that these two distinctly different enti- 
ties have found a common purpose 
when it comes to playing in elections - 
a purpose that is as multi-dimensional 
as Novey’s reputed chess-like knack for 
political strategizing. 

Who are Those Guys? 

When Les Macarro, a Luiseno In- 
dian prison guard, was killed 12 years 
ago while trying to apprehend his es- 
caped prisoner, his family suddenly 
found itself both emotionally and finan- 
cially devastated. Macarro’s wife, 
Martha, was unable to work following 
her husband’s death, leaving her and 
the couple’s four children in dire 
straits. But thanks in part to Novey’s 
efforts, the family’s financial situation 
stabilized when it received money from 
a fund for relatives of peace officers 
killed in the line of duty. The family’s 
oldest child, Mark, never forgot that 
help. 

“It was a tremendous boon at the 
time,” says Mark Macarro, who went 
on to become chairman of his tribe, the 
Pechanga Band of Luiseno Indians, and 
the most visible and arguably most 
powerful Native American during the 
recent Proposition 1A and Proposition 
5 ballot battles over Indian gambling. 

Indian gambling, in fact, what caused 
Macarro and Novey’s paths to cross 
again years after Les Macarro’s death. 
Unable to make any inroads with 
then-Governor Pete Wilson in the state’s 
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Bedfellows (continued) 


long-simmering legal battle over the use 
of Nevada-style slot machines in Indian 
casinos, Macarro contacted Novey, who 
was on good terms with the governor af- 
ter Novey’s union had given more than 
$2 million to Wilson’s two gubernatorial 
elections. Novey also was contacted by 
Viejas chairman Anthony Pico for the 
same reasons. Although Novey was un- 
able to resolve the dispute between the 
tribes and Wilson, he established a rela- 
tionship with the tribal leaders that 
continued to grow. 

By 1998, things solidified to the point 
where the two tribes, along with a third, 
the Morongos, agreed to establish a joint 
political action committee with the 
CCPOA. 

To appreciate the potential that 
NAPO has as a political force, consider 
what each side brings to the table. For 
the tribes, it’s cash. Lots of cash. They’ve 
also acquired a heavy blanket of public 
sympathy through their campaigns for 
Propositions 5 and 1A. Although more 
than 40 California tribes operate casinos 
on their reservations, the three NAPO 
tribes are among the biggest spenders 
when it comes to contributing to state 
politicians and campaigns. According to 
spending reports from January 1998 
through February 2000, the three tribes 
spent a combined $36 million on candi- 
dates and ballot initiatives. 

And then there’s the CCPOA. A key 
player in legislative and gubernatorial 
campaigns for more than 10 years, the 
union under Novey’s leadership has 
learned to successfully play both sides 
of the political aisle - having supported 
both Democratic and Republican candi- 
dates. Picking winners is something for 
which Novey is known, including the last 
two gubernatorial victors: Republican 
Wilson and Democrat Gray Davis. The 
union also doesn’t lack for its own cash, 
evidenced by its expenditure of $5.4 mil- 
lion over the last two years on various 
campaigns. 

But with NAPO, Novey will be in a 
position to funnel even larger amounts 
into campaign coffers if the tribes con- 
tinue to pony up. So far, Novey’s union 
and the tribes have poured $1.3 million 
into NAPO, most of that spent on a se- 
lect number of key races across the state. 


Mine + Yours = Power 

Although the early personal connec- 
tion between the tribes and Novey’s 
CCPOA helps explain the formation of the 
alliance, it doesn’t fully express all the 
political reasons for its existence. One is 
the nature of power politics, in which the 
building of coalitions brings added clout 
and strength to individual groups. “In 
politics, the more strategic alliances you 
are able to build, the stronger you be- 
come,” says Republican consultant Ray 
McNally, who has worked with Novey for 
years. 

Other reasons are more specific to 
each side. For the Indians, linking them- 
selves to the CCPOA makes perfect 
sense, given Novey’s experience and 
track record in elections. 

“You don’t go very wrong in this 
town by taking a lead from Don Novey,” 
said Democratic consultant David 
Townsend. “If I was a new emerging eco- 
nomic force in this town, it'd be smart 
politics to align myself with Novey.” 

CCPOA’s connections with law en- 
forcement groups also made an alliance 
important to the tribes. In their efforts to 
legalize Nevada-style slot machines for 
their casinos, tribal leaders needed the 
support of law enforcement because of 
arguments by gambling opponents that 
expanded Indian gaming would increase 
crime. 

“Don [Novey] was part of the law 
enforcement community and the fact that 
Macarro had a close relationship with 
Novey, we made a decision to go in to 
start this PAC,” said Pico. 

And now, having won the type of 
gambling operations they want through 
passage of Proposition 1A in March 2000, 
the tribes’ alliance with CCPOA is a 
means of keeping what they have won. 
“Any political gains by definition, espe- 
cially with term limits, have a way of being 
short-lived. We were exploring a means, 
a mechanism, of protecting those gains,” 
said Macarro. “We’re not in it for ‘the 
game’ - to have power as an end in it- 
self. .. It’s important as we lay the 
economic groundwork that we also lay a 
political foundation to protect it.” 

For others, however, the tribes’ de- 
cision to strengthen themselves signals 
an attempt to cut others out, such as 
owners of card rooms and horse tracks 
anxious to expand their own gambling 


July 2001 


2 


Prison Legal News 


operations. As one legislative source, 
who has worked with the tribes but asked 
not to be identified, put it: “Five years 
ago, these tribes were nothing. Now, 
they’ve basically cut themselves out a 
constitutional protection for huge gam- 
ing revenues, and the shift is now on 
closing the door on others who want to 
cash in. As long as they have a monopoly, 
they’re going to have an interest in pro- 
tecting that monopoly.” 

Novey, meanwhile, downplays the 
political nitty-gritty of why he’s working 
with the tribes, saying it’s all about help- 
ing the new kids on the political block. “I 
know it sounds corny, but I think we gave 
the royal screws to the American Indian,” 
he says. “It goes back to the 1800s when 
we took away a lot of their lands and they 
were never compensated for it.” 

“It’s the right thing to do,” Novey 
adds, “helping them to help themselves.” 

That includes sharing with tribal 
leaders some of CCPOA’s acquired 
knowledge, including lessons learned 
from past mistakes. Novey cites the 
time his union bestowed a $10,000 
honorarium to then-Assemblywoman 
Sunny Mojonnier (R-San Diego) in 
1988 for her support of CCPOA-backed 
legislation - a contribution that was 
criticized by some as heavy-handed. 
“We took some flack for that and prob- 
ably rightfully so . . . In politics, you 
make one major mistake and your dol- 
lar is dirty forever. I sure didn’t want 
that to happen to [the Indians].” 

Aw, Shucks, faint nothin’ 

Although Novey brushes aside any 
self-interest in teaming with tribes, oth- 
ers point out that CCPOA also gains from 
such a relationship. Several election ex- 
perts noted that the alliance will magnify 
the union’s influence now that it is affili- 
ated with one of the largest up-and- 
coming groups in the state. Plus, the 
PAC’s pot of money allows CCPOA to 
help its friends without footing all of the 
bill. Consider Dave Cogdill, for example: 

Running for the Republican nomina- 
tion in the Modesto-based 25th Assembly 
District, Cogdill received $50,000 from 
NAPO a few weeks before the March 7 
2000 primary. The contribution was made 
even though Cogdill is an avowed oppo- 
nent of gambling. CCPOA, meanwhile, 
thought well enough of Cogdill to cut a 


separate union-only check for $25,000 to 
the former councilman. In essence, Novey 
was able to give Cogdill $75,000, with 
$50,000 coming from a joint account in 
which the Indians put up 75 percent of 
the money. 

The joint war chest also can be use- 
ful in diluting the worries of those who 
might have trouble taking Indian gaming 
money but not prison guard money, and 
vice versa. “It gives the tribes a chance 
to participate without being the direct giv- 
ers,” said one political consultant who 
asked not to be identified. “It [the tribal 
money] mixes with law enforcement 
[money].” 

There are potential pitfalls, 
though, in relying on a common pool 
of money. In the case of Cogdill, the 
NAPO contribution made the local pa- 
pers, earning the former Modesto 
councilman some negative press for 
saying that he considered the PAC 
money a prison guard contribution, not 
an Indian gambling donation. The rev- 
elation, while embarrassing, did not 
hurt Cogdill at the polls, where he won 
the GOP nomination on March 7. 

Cogdill provides an interesting ex- 
ample of the give and take decision 
making process that NAPO leaders go 
through in deciding where to spend 
their money. Cogdill clearly was a 
CCPOA pick, while other NAPO recipi- 
ents were chosen, in part, because of 
who they were running against - can- 
didates whom Indians did not like. 
“Some were more germane to tribal in- 
terests and others more germane to 
CCPOA,” says Macarro. 

Macarro and Pico both concurred 
that Democrats Jack Scott and Amanda 
Susskind each received $100,000 from 
NAPO in their primary tussles for Sen- 
ate and Assembly because their 
opponents - Democrats Scott Wildman 
and Paul Koretz, respectively - had an- 
gered tribal leaders by failing to 
support important Indian measures. 
Similar reasoning was behind NAPO’s 
choice in backing Assemblymen Rico 
Oiler, a Republican, and Ed Vincent, a 
Democrat, in their respective Senate 
races. Oiler’s GOP opponent was lob- 
byist R.K. “Skip” Daum, who, in 
Macarro’s words, used tribal gaming as 
a “bludgeon” to attack Oiler. 

“We felt it was dumb and felt it was 
necessary to send a message,” said 


Macarro. As for Vincent, his primary 
opponent was fellow Democratic As- 
semblyman Dick Floyd -- one of the 
most openly hostile opponents of tribal 
gaming, according to Macarro. “That 
was a no-brainer that he had to be tar- 
geted.” 

When one considers the $40 mil- 
lion spent by NAPO in elections since 
1998 and notes the losses by NAPO 
targets such as Daun, Floyd, and 
Wildman in the March primary, it’s 
enough to give any politician pause 
about landing on NAPO’s hit list. But 
that doesn’t necessarily mean NAPO 
will wind up spending gargantuan 
amounts of money to lay waste to its 
opponents, according to Novey. 

“The Indians have got to be cog- 
nizant of not spending too much 
money. The potential is there for a tribe 
to take half a million or even a million 
dollars and invest it in a legislative race, 
but it would stick out like a sore 
thumb,” says Novey. 

“I come from a school of life where 
you don’t scream and cajole your power, 
because it becomes diminished the more 
you try to exhibit it. We all wanted to do 
about this in a quiet way ... in a way to 
impact races that will help solidify the 
tribes within the political process ... to 
look professional and be professional 
about it.” 

Both Novey and Macarro say they 
intend to keep the alliance together for 
the long term. Unlike other interests 
that have linked up because of mutual 
interest in a specific piece of legislation 
or a statewide initiative campaign, the al- 
liance between CCPOA and the tribes has 
no political expiration date. It was cre- 
ated, as Macarro put it, with the intention 
of being around for a very long time, in 
order to secure the tribes’ recent eco- 
nomic gains for future generations. 

And it could become even bigger. 
Novey indicated that NAPO may expand 
to include additional tribes, including 
those beyond Southern California. “It’s 
up to the three tribal leaders to expand 
the Central and Northern California [pres- 
ence]. The possibility does exist [of others 
joining].” 

Regardless, it’s a political power- 
house that can’t be ignored. | 

Reprinted with permission from The Cali- 
fornia Journal 
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W ith this issue of PLN we are 
back on our normal publish- 
ing schedule. Readers should be 
receiving their copy of PLN around the 
first of the issue month. 

A reminder to our prisoner read- 
ers, if prison officials censor your PLN 
subscription please let us know be- 
cause PLN is usually not notified of 
the censorship unless the subscriber 
tells us. If your PLN subscription is 
censored you should exhaust whatever 
administrative remedies you have and 
send PLN copies of the responses you 
receive so we can attempt to resolve 
the problem if your efforts fail. 

The last several months have seen 
a great deal of activity in PLN’ s Seattle 
office as we rebuild our operations in 
the wake of our former office manager’s 
departure. A lot of work has gone into 
restructuring and revamping PLN’ s 
business operations. Our executive di- 
rector will report on that in greater detail 
in the next issue of PLN. 

We are pleased to announce that 
an anonymous PLN supporter has re- 
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Contribute to PLN’s 2001-2002 
Matching Grant Campaign 

A PLN supporter will provide a matching grant for all 
individual donations made to PLN between July 1, 2001, 
and March 31, 2002, up to Si 5,000. The matching grant 
does not apply to money sent to PLN to pay for subscriptions 
or books, and it does not apply to grants from foundations. 
It applies only to individual donations. Donations by non- 
prisoners will be matched dollar for dollar up to $500. 
Donations by prisoners will be matched two dollars for 
every dollar donated. All donations are tax deductible. 
Unused stamps and embossed envelopes are fine. No 
amount is too small, We will announce the total amount 
raised in the April, 2002, issue unless we meet the SI 5,000 
goat before then. 


newed last year’s $15,000 matching 
grant for the year 2001 . Under the terms 
of the grant, the donor will match all 
donations from non-prisoners, dollar 
for dollar, up to $500, and donations 
from prisoners at $2 for every dollar do- 
nated. We have nine months, until 
March 1 , 2002, to raise the full $ 1 5,000 
grant amount. 

PLN has hired a second, full time 
staff person to help maintain PLN’s op- 
erations. Your support will be essential 
in ensuring that we can maintain that 
position. Donating to our grant cam- 
paign is one way to do this. 

Another way you can help PLN is 
by spreading the word about PLN to 
help us increase our circulation. Right 
now PLN has approximately 3,400 sub- 
scribers. Our goal is to increase this to 
4,500 by the end of the year. We lack 
the money to do sample mailings or 
other direct mail efforts. 

So this is where our readers, espe- 
cially those in prison, can help us most. 
PLN's readership is the best sales force 
we have. Your friends and acquaintan- 
ces value your opinion. Let them know 
about PLN and encourage them to sub- 
scribe. 

If you need PLN subscription fly- 
ers, let us know how many you need 
and we will send them. You can also 
order bundles of PLNs to distribute to 
potential subscribers. Increasing 
PLN's circulation will reduce our per 
issue printing costs and help ensure 
PLN's long term viability as well as 
broadening the impact of PLN's mes- 
sage and news. 

As an important step towards 
professionalizing PLN we have also 
started to pay our contributing writers 
for their articles. While our pay scale is 
modest in accordance with PLN's size, 
we see it as a start in terms of both fur- 
ther improving PLN's overall quality as 
well as attracting new writers. PLN's 
writer guidelines are available on our 
website at: www.prisonlegalnews.org, or 
by sending an SASE to our Seattle of- 
fice. 

Enjoy this issue of PLN and please 
encourage others to subscribe. | 
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Class Action Medical Neglect Suit Filed Against CDC 


A lleging that the California De- 
partment of Corrections (CDC) 
violates the Eighth Amendment pro- 
tection against cruel and unusual 
punishment by providing seriously in- 
adequate medical care to state 
prisoners, the Prison Law Office and 
the law firms Pillsbury Winthrop and 
McCutchen Doyle Brown & Enersen 
filed a class action lawsuit on April 5 
2001 in the United States District Court 
for the Northern District of California 
in San Francisco. 

The case, Plata v. Davis, COI-1351 
MMC, seeks injunctive relief - an or- 
der that the CDC improve its medical 
care system to meet the constitutional 
standard and monetary damages for 
the nine named plaintiffs. Once the 
case is certified as a class action the 
injunctive relief will apply to all state 
prisoners incarcerated in California’s 
33 prisons. 

Marciano Plata, the lead named 
plaintiff, has had repeated problems 
obtaining adequate medical treatment, 
compounded by the medical staff’s fail- 
ure to provide a Spanish-language 
interpreter. In 1997 Plata fell while work- 
ing at his prison job, injuring his right 
knee, back and head. An MTA exam- 
ined him but did not provide any 
medical treatment or a doctor’s refer- 
ral, and Plata was then forced to walk 
unassisted back to his cell. He later fell 
two more times after repeated, unsuc- 
cessful attempts to obtain treatment 
for his painful injuries. 

Almost two years after his origi- 
nal injury Plata finally had knee 
surgery. After his discharge from the 
hospital the same day he was forced 
to walk unaided back to his housing 
unit and as a result suffered severe 
pain and inflammation of his foot. Since 
the surgery Plata has not received any 
post-operative care or physical 
therapy, and he continues to suffer 
serious problems. 

Ray Stoderd, another plaintiff, was 
prescribed methadone to ease his 
AIDS related pain. Despite the fact that 
methadone is a physically dependent 
medication which needs to be gradu- 
ally discontinued, prison doctors at 
least eight times abruptly discontinued 
that treatment. 


As a result Stoderd suffered with- 
drawal, an extremely painful condition, 
which involves uncontrolled shaking, 
vomiting, insomnia, headaches, dizzi- 
ness, hot flashes, sweats, chills and 
loss of appetite. Inadequate pain man- 
agement is a common complaint voiced 
by prisoners. 

Plaintiff Paul Decasas has seizure 
disorder, which the CDC has continu- 
ally failed to treat and monitor 
adequately. He was transferred from a 
medical facility even though he was still 
having frequent seizures. It is some- 
times very difficult for him to obtain bite 
sticks even though he is always at risk 
for having a serious seizure and bite 
through his tongue 

These plaintiffs represent only a 
few of the thousands of cases of sub- 
standard medical care to which 
prisoners are subjected. The lawsuit 
alleges that MTAs (the “gatekeepers” 
for prisoners’ access to medical care) 
are inadequately trained to perform 
their duties and have conflicting cus- 
todial responsibilities, there are not 
enough qualified medical staff, medical 
records often are disorganized and in- 
complete, medical screening is 
inadequate, there are lengthy delays in 
accessing care, including delays to see 
a primary physician, to see a specialist, 
to obtain medical testing and to obtain 
treatment and that delays are com- 
pounded when prisoners are 
transferred to new institutions. 

The complaint also claims that 
there are frequent failures to provide 
prisoners with medical care altogether, 
that emergency response is poor, that 
guards frequently interfere with the 
provision of medical care, that quality 
control procedures are deficient, that 
there is a lack of established protocols 
for dealing with chronic illnesses such 
as diabetes, heart disease and particu- 
larly HIV and Hepatitis C, that the CDC 
is unable to recruit sufficient, compe- 
tent medical staff and to retain hired 
staff, that necessary medical care is 
often denied based solely on a 
prisoner’s expected release date, and 
that the defendants lack sufficient 
knowledge about the medical care sys- 
tem to properly monitor and improve 
the delivery of medical care. 


The Prison Law Office has been liti- 
gating class action prison conditions 
lawsuits for over twenty years; includ- 
ing successfully challenging the CDC’s 
treatment of prisoners with disabilities 
and mentally ill prisoners and inad- 
equate medical care at individual 
facilities. 

As part of the office’s current cam- 
paign to improve the entire CDC 
medical care system, in March 2001 the 
office filed suit in state court alleging 
that the CDC is in violation of a state 
statute which requires medical facilities 
that provide acute, inpatient care to be 
licensed. 

The Plata complaint is available on 
the Prison Law Office website 
(www.prisonlaw.com) as a PDF file. Cali- 
fornia state prisoners with medical care 
complaints may write to the Prison Law 
Office at General Delivery, San Quentin, 
CA 94964. Because resources must be 
devoted to litigating the class action 
the office typically cannot provide in- 
dividual assistance, but is gathering 
evidence from prisoners to present in 
the lawsuit. 

Less than two months after the law- 
suit was filed California attorney 
general Bill Lockyer asked the legisla- 
ture for $44. 1 million to fight the lawsuit. 
The money is to be spent to hire 18 
lawyers and their staff, expert witnesses 
and to process evidence. $23.8 million 
of that amount would be to computer- 
ize prisoner medical files to use in the 
litigation. 

Prison Law Office Director Donald 
Spector told media: “Our whole goal is 
to get medical care up to constitutional 
standards, and if they spent $44 mil- 
lion, it would be a big step in the right 
direction.” 

Apparently this feeling is shared 
by at least one legislator. On May 16. 
2001, senate budget committee chair- 
man Richard Polanco (D-Los Angeles) 
refused to approve the first $12 million 
sought by Lockyer to fight the lawsuit. 
Polanco said he wanted to know why 
the Davis administration wanted to 
fight the lawsuit rather than spend the 
money on medical care for prisoners. 
PLN will report developments in the 
case as they occur.® 
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Wyoming Prison Officials Settle Poisoning And 
Medical Suits for over $200,000 
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I n August 2000, Wyoming officials 
agreed to settle two consolidated 
cases for $200,000 in damages, costs, 
and attorney fees. The cases were filed 
in a Wyoming federal District Court by 
the survivors of two prisoners who 
died after being exposed too danger- 
ous work conditions. Another related 
case settled for an undisclosed amount. 
A third unrelated case, based on medi- 
cal negligence, also settled for an 
undisclosed amount. 

On January 5, 1996, Douglas Wil- 
son and James Sheets, prisoners at the 
Wyoming State Penitentiary (WSP) in 
Rawlins, Wyoming, were ordered to 
work in an ash silo at WSP. 

Warden Jim Ferguson, Assoc. 
Warden William Hettger, and other 
WSP officials knew the silo contained 
high carbon monoxide levels. Still, Wil- 
son and Sheets were forced to work in 
the silo without warning of the danger 
and without air monitors or breathing 
apparatus. 

Both died as a result of carbon 
monoxide poisoning. Representatives 
of the prisoners’ estates then filed suit 
under 42 U.S.C. § 1983. 

Later on January 5, 1996, Steven 
Hayes was ordered to work in the same 
silo under threat of disciplinary action, 
even though he expressed concerns for 
his safety. He worked there under cir- 
cumstances similar to Wilson’s and 
Sheets’. 

As a result of carbon monoxide poi- 
soning, Hayes subsequently suffered 
brain damage and injury to his eyes. 
His lawsuit under 42 U.S.C. § 1983 en- 
sued. 

Sheets died on January 5, 1996. 
Wilson died in a Denver Colorado hos- 
pital on January 14, 1996. After 
Ferguson refused to have Hayes flown, 
he was driven to the hospital in Den- 
ver. The delay in his treatment 
exacerbated his carbon monoxide re- 
lated injuries. 

On October 31, 1998, Jody Mapp, 
also a prisoner at WSP, died of a heart 
attack in the WSP infirmary. Mapp had 
a history of serious heart problems, 
severe diabetes, and hypertension. 
Mapp began serving three consecutive 
one-to-two year sentences in 1996. 


Wexford Health Sources, Inc. 
(Wexford), a private company that pro- 
vided health care to prisoners at WSP, 
denied Mapp medication and other 
treatment for his infirmities throughout 
his incarceration at WSP. 

Mapp’s condition worsened as a 
result of his not receiving his medi- 
cation, until he twice underwent 
heart surgery in 1998. Wexford re- 
fuses Mapp medication ordered by 
his surgeon and left him unattended 
in the infirmary, where he died, unable 
to request assistance. Mapp’s body 
was not discovered until after rigor 
mortis had set in, at least four hours 
after his death. 

Mapp originally filed suit under 42 
U.S.C. § 1983 in 1997. The District Court 
dismissed that case, but the Tenth Cir- 
cuit Court Of Appeals reversed the 
District Court. See: Huntv. Uphoff, 199 
F.3d. 1220 (1999). Mapp died during liti- 
gation, and his surviving family 
members filed an amended complaint, 
keeping the case alive. 

Attorney Walter Urbigkit of Chey- 
enne, Wyoming represented the above 
plaintiffs. He said that Wexford has 
been replaced by Correctional Medical 
Services, another private prison health 
care company, “which shows greater 
expertise in administration and even a 
worse quality of medical care.” 

In the first carbon monoxide cases, 
the plaintiffs settled for $200,000. Each 
will receive $100,000, which will be 
shared with counsel, Mr. Urbigkit. The 
single carbon monoxide case was sub- 
ject to a confidential settlement 
agreement for an undisclosed amount. 
The cases are unreported. See, respec- 
tively: Hoke & Sheets v. Ferguson, 
USDC DWY Case No. 99-CV-257-B; 
and Hayes v. Ferguson, USDC DWY 
Case No. 98-CV-002-B. 

The medical neglect case was 
also subject to a confidential settle- 
ment agreement for an undisclosed 
amount. The proceedings after re- 
mand, as discussed above, are 
unreported. See: Mapp v. Wexford 
Health Sources, Inc., USDC DWY 
Case Norn 99-CV 048-J-H 
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Pelican Bay Guard’s Conviction Upheld 


J ose Garcia was a guard at 
California’s Pelican Bay prison. 
With his supervisor, Mike Powers, Garcia 
plotted with prisoner shot-callers to have 
convicted child molesters, sex offenders, 
and informants stabbed or beaten. The 
conspiracy ran from January 1994 to Sep- 
tember 29, 1995, when Garcia was relieved 
of duties. He was found guilty by a jury 
of conspiracy to assault and possession 
of alcohol in prison. 

In People v. Garcia, 84 Cal. 4th 316 
(2000), the state appellate court upheld 
the conviction. Garcia provided informa- 
tion to the shot-callers targeting certain 
prisoners for assault. He then gave alco- 
hol and other gifts to the prisoners 
responsible for setting up and carrying 
out the beatings and stabbings. 

Unfortunately for Garcia, his once 
shot-caller friends turned on him at trial. 
The resulting record offers a rare glimpse 
into the relationship between prison 
guards and the prisoners who hold them- 
selves out as leaders, maintaining their 
positions through treachery, collusion 
and violence. 


by W. Wisely 

“[I]f you were to whack somebody 
that didn't have it coming ... it would fall 
back on my head and it would decrease 
my power base,” said Bacos, a 
self-described leader for the whites at 
Pelican Bay’s A Facility. Bacos testified 
that he carefully examined the records 
Garcia showed him to make sure the pris- 
oner selected for assault was a convicted 
child molester, informant, or rapist. Bacos 
said another white shot-caller, Branscum, 
warned him the documents had to be re- 
turned to Garcia after they read them. 

The opinion chillingly relates an as- 
sault on Robert Rose, a 52-year-old 
prisoner convicted of multiple counts of 
child molestation. Caudle, a 23 year-old, 
250 pound, prisoner was chosen to beat 
Rose. Hickerson, another prisoner testi- 
fying at Garcia’s trial, said, “we had a green 
light or the okay to basically assault him.” 
Hickerson put his arm around Caudle to 
let Garcia, working the control tower, 
know he was the hit man. 

Caudle snuck up on Rose as he sat 
in the dayroom and beat him on the back 
of the head. Rose fell to the floor, and 
curled up to protect himself. Garcia gave 


the order to get down, but Caudle kicked 
Rose in the head before complying. 

“Garcia yelled to get over on your 
stomachs then I heard a shot ... I heard 
‘get on your stomach,’ another shot, ‘get 
back on your stomach,’ another shot, and 
that’s when the firing quit,” Caudle testi- 
fied. Garcia fired wooden blocks from a 
37-millimeter gas gun. Although block 
guns are intended to be nonlethal, when 
fired at close range they can kill or cause 
serious injury. 

Several prisoners testified that Garcia 
gave them alcohol, and at least one testi- 
fying that the guard accepted pmno from 
another prisoner. 

People in prison have known for a 
long time that the so-called shot callers 
often carry out attacks for guards or 
prison administrators. The ugly little se- 
cret that prisoners are used to retaliate 
against selected prisoners, sometimes jail- 
house lawyers or activists, is part of life 
behind the walls. This opinion shines the 
public light, at least a sliver of it, on this 
darkness. And, for a time, California 
guards may be a bit cautious about hav- 
ing prisoners do their dirty work.® 
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19 Killed in Brazilian Prison Rebellion 


O n Feb. 19, 2001, Brazilian au- 
thorities said they had regained 
control of 29 prisons in Sao Paulo state 
where some 25,000 prisoners had taken 
some 7,000 hostages in an apparently co- 
ordinated rebellion during the Sunday 
visiting day on Feb. 18. Some of the hos- 
tages were guards, but most were family 
members visiting the prisoners. 

During the 17-hour revolt, 19 prison- 
ers were killed and 77 were wounded; four 
police agents were also reportedly 
wounded by bullets. The uprising began 
at Carandiru, the largest prison in the 
state, with a [prison] population of about 
8,000. Prison system director Nagashi 
Furukawa responded to the rebellion by 
announcing the suspension of family vis- 
its. On Feb. 20, after the first series of 
rebellions had been halted, a new protest 
broke out at a prison in Pirajui, also in 
Sao Paulo state. 

It is unclear exactly how many of the 
19 prisoners who died during the upris- 
ing were killed by police and how many 
by other prisoners. According to eyewit- 
ness accounts and press reports - 
including television footage of the inci- 
dent - three prisoners were shot in the 
back by police at Carandiru. 

On Feb. 20, Human Rights Watch is- 
sued a statement calling for a “thorough 
and objective investigation into the kill- 
ings of 15 prisoners” during the uprising. 
Three prisoners at Andradina prison died 
after guards locked them in a sweltering 
van and “forgot” about them. The three 
are believed to have been leaders of a 
gang called First Command of the Capital 
(PCC), which reportedly organized the 
protest. 

Before police stormed Carandiru, 
prisoners there began releasing the 
hostage visitors; many initially refused 
to leave the facility, however, fearing 
that as soon as they were gone, police 
would attack the prisoners. 

As police began to storm 
Carandiru, thousands of relatives who 
were gathered outside tried to block 
them, fearing a massacre like the one 
that took place at the same prison on 
Oct. 2, 1992, when police killed at least 
111 prisoners. [PLN, January ‘93.] 
Screaming “murderers,” the relatives 
threw rocks and bottles at police; one 
person was arrested. 


Not a single police agent has been 
brought to justice for the 1992 massacre 
at Carandiru. In April 2000, the Inter- 
American Commission on Human Rights 
condemned Brazil for the massacre, 
finding that the government had vio- 
lated the prisoners’ rights to life and 
bodily integrity. The commission spe- 
cifically criticized the authorities’ failure 
to investigate, prosecute, and punish 
the police agents responsible for the 
killings. 

The PCC reportedly organized the 
Feb. 18 protest to demand the return to 
Carandiru of 10 of the group’s leaders 
who had been transferred to other pris- 
ons the previous week. Police 
apparently underestimated the strength 
of the PCC, which has members 
throughout the state’s prisons who stay 
in contact via cellular phone. The group 


is said to be involved in a number of 
activities ranging from drug trafficking, 
buying and renting cell space, charg- 
ing members fees for protection from 
other [prisoners], and the planning and 
execution of escapes and rebellions. 

As Amnesty International notes: 
“With a prison population of over 
90,000. ..the Sao Paulo prison system has 
long been in a state of severe crisis.” The 
human rights group mentions “extreme 
overcrowding, deaths in custody, the 
systematic use of torture, and lack of 
medical and sanitation facilities, further 
compounded by the use of under-trained 
and under-paid prison staff,” as factors 
contributing to this crisis. | 

Source: Weekly News Update on The 
Americas 


Virginia DOC Cuts Ties With CMS 

by Robert Durkee 


A fter numerous allegations of in- 
adequate medical care, pending 
prisoner lawsuits and nearly $ 1 million in 
state imposed fines, Virginia Department 
of Corrections decided to sever at least 
two of its contractual ties with Correc- 
tional Medical Services. “Starting Feb. 1st 
[200 1 ] the state will take over inmate medi- 
cal treatment from Correctional Medical 
Services at Red Onion and Wallens Ridge 
prisons”, corrections spokesman Larry 
Traylor said. 

In combination with dozens of pris- 
oner lawsuits, CMS has been fined 
$900,000 for noncompliance with state 
contract by prison officials. According 
to a report by the state auditor of pub- 
lic accounts, CMS did not have a 
dentist at Wallens Ridge for more than 
three months or a psychiatrist at the 
Red Onion for more than two months. 

According to The Associated 
Press, the auditor concluded it might 
be cheaper for CMS to absorb penal- 
ties than comply with the contract. 
Asked what role that report played in 
the decision to end the relationship 
with CMS, Traylor said only that the 
department decided to make a change 
because the current contract expired 
January 31, 2001. 


CMS, a St. Louis-based company, 
is the nation’s largest provider of pris- 
oner health care to jails and prisons, 
CMS contracts physicians and health 
care workers who serve more than 
260,000 prisoners at roughly 315 pris- 
ons in 27 states. This includes the two 
supermax prisons. Red Onion and 
Wallens Ridge, Sussex I and Sussex II 
state prisons, Greenville Correctional 
Center, and Flavanna Correctional Cen- 
ter for women. 

CMS spokesman Ken Fields said the 
contract termination at Red Onion and 
Wallens Ridge - will affect a medical staff 
of about 60 full-time positions - was an 
administrative decision. “We are very 
proud of the accomplishments that our 
staff has made at Wallens Ridge and Red 
onion,” he said, noting that the 
company’s health-care programs at the 
two prisons achieved perfect scores in 
audits by the American Correctional As- 
sociation. 

For a comprehensive look at the prob- 
lems that have plagued CMS see the Dec. 
2000 issue of FLA.® 

Sources: The Associated Press, Detroit 
News 
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PLRA’s Attorney Fee Cap Held Unconstitutional 


A federal district court in Wiscon- 
sin held that the Prison Litiga- 
tion Reform Act (PLRA) cap on recovery 
of attorney fees in successful prisoner 
civil rights complaints violated Fifth 
Amendment equal protection principles 
and determined that $80,000 in attorney 
fees was proportionately related to the 
$40,000 total damages award. Because 
punitive damages were assessed by the 
jury, a reverse-fee award of only $200 was 
warranted, rather than the $10,000 per- 
mitted under the PLRA. 

Wisconsin prisoner Cedric Johnson 
sued Fox Lake Correctional Institution 
doctor George Daley in a 42 USC § 1983 
Eighth Amendment complaint charging 
that Daley denied him adequate medical 
care by not allowing him to be evaluated 
for a liver transplant or adding his name 
to the transplant list. A jury found Daley 
liable for the delay in Johnson’s receipt 
of a transplant and awarded $10,000 in 
compensatory damages plus $30,000 in 
punitive damages. 

Johnson moved for $101,776 in at- 
torney fees and costs under 42 USC 
§ 1 988(b). Daley countered that Johnson 
was limited by the PLRA, 42 USC 
§1997e(d), to a maximum of 150% of the 
damage award, and demanded 25% of the 
damages returned under § 1997e(d)(2) to 
offset defense legal expenses. 

Johnson argued that §1997e(d) was 
unconstitutional because it treated pris- 
oners disparately from non-prisoners. 
Pursuant to 28 USC §2403, the court no- 
tified the United States that the 
constitutionality of one of it statutes was 
being challenged, and the US entered as 
an intervener. Defendants claimed the 
PLRA fee cap provisions were constitu- 
tional because they were related to 
legitimate governmental ends of deter- 
ring frivolous prisoner lawsuits, 
protecting the public fisc and reducing 
the likelihood of windfall awards. 

The rational basis standard of review 
was selected because the challenged stat- 
ute did not implicate any fundamental 
right. Johnson accepted the legitimacy 
of the government’s interest to curtail 
frivolous lawsuits, but argued there was 
no rational relationship in the statute’s 
disparate treatment between prisoner 
and non-prisoner suits. The court ob- 
served that when a prisoner makes it to 
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by John E. Dannenberg 

trial, wins and is awarded attorney fees, 
“his case by definition is not frivolous.” 

Nonetheless, Daley insisted the 
statute’s purpose was to deter prisoners 
from filing frivolous cases. The court dis- 
agreed, noting that §1997e(d)’s fee limits 
penalized only successful litigants, i.e., 
non-frivolous cases. Moreover, the dis- 
incentive to an indigent, non-represented 
prisoner was nil, because there were no 
fees/costs to cap. As to deterring law- 
yers from taking marginal prisoner cases, 
§1997e(d) is not needed, because a law- 
yer only gets paid if he wins. Thus, the 
fee cap is not rationally related to reduc- 
ing non-existent incentives. 

Indeed, the court observed that 
“there are no clouds of lawyers hovering 
at the prison gates, hoping to instigate 
civil rights suits that will bring them a 
windfall fee.” To the contrary, the court 
reported that “in thirty years of handling 
prisoner civil rights cases, I can think of 
none that was initiated by a bona fide law- 
yer.” Moreover, in only 2.5% of all such 
cases filed between 1995 and 1999 did it 
appoint counsel. 

Agreeing with Walker v. Bain, 65 
F.Supp.2d 591, 603 (ED Mich. 1999), the 
court found the fee cap simply bears no 
rational relationship to the goal of deter- 
ring frivolous suits. At most, it limited the 
pool of attorneys willing to help needy 
prisoners. Following City of Cleburne 
( 1 985) 473 US 432, 446, and Romer v. Evans 
(1996) 517 US 620, 632, the court found 
that such inexplicable animus towards the 
affected class amounted only to a bare 
desire to harm a politically unpopular 
group, which is not a legitimate govern- 
mental interest. 

As to curtailing suits concerning 
trivial harms, the court noted that to gain 
fees under 42 USC §1988, a lawyer must 
win substantial relief on the merits of the 
claim. §1997e(d) fails the rational basis 
test here because a trivial claim is clearly 
never substantial. 

Concerning protection of the public 
fisc, the court agreed with Walker v. Bain , 
supra, at 604, that this goal cannot be 
achieved by arbitrarily singling out a par- 
ticular class of persons to bear the entire 
burden of achieving that end. Citing 
Rinaldi v. Younger, 384US 305, 308, (1966) 
the court found that there was no rational 
basis to distinguish between plaintiffs 
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solely on the basis of who were prison- 
ers and who were not. 

As to windfall fee awards, Daley 
failed the test by not explaining how at- 
torneys representing nonprisoner cases 
were better placed than those represent- 
ing prisoners in their quest to overcome 
§1988’s reasonableness standard. 

Summarizing, the court held that 
§1997e(d)’s fee limits violated Fifth 
Amendment equal protection because 
the law was “born of animosity toward 
the class of persons affected.” Analyz- 
ing the extent of Johnson’s attorney’s 
success, the court accordingly fixed his 
fees and costs at 200% of the $40,000 
damage award. See: Johnson v. Daley, 117 
F.Supp.2d 889 (WD Wis. 2000) .| 

[Readers should note the circuit 
split on §1997e(d): “Unconstitutional" : 
Walker v. Bain, supra; “Evenly split” (en 
banc): Collins v. Montgomery County 
Board of Prison Inspectors, 176 F.3d 679 
(3rd Cir. 2000); “Constitutional”: 
Madrid v. Gomez, 190 F.3d 990 ( 9th Cir. 
1999); Boivin v. Black, 225 F.3d 36 (1st 
Cir. 2000); Hadix v. Johnson, 230 F.3d 
840 (6th Cir. 2000).] 


Harvey ft. Con, MS 
Corrections Consult Lint 

Speciali/i ri» in 
Federal Prison Policy and 
Procedures 

27 Years Corrections 
Experience 

Warden .1 Institutions 
(Federal an d Private) 

PO Bus 1551 
Weatherford, TX 76086 
{ 817 ) 596-8457 
Fax {817)594-7172 
hrviixi; yohoo.com 


July 2001 


CCA Medical Cost-Saving Contract Unconstitutional 


A Tennessee federal district judge 
las found an incentives con- 
tract between the Corrections 
Corporation of America (CCA) and a pri- 
vate doctor unconstitutional and must be 
stopped. The contract provided for finan- 
cial incentives for the physician to reduce 
costs, which motivated him to reduce 
medical services. 

During a 21-month period ending in 
1997, Anthony Bowman, a prisoner at 
CCA’s South Central Correctional Facil- 
ity (SCCF) saw medical providers 126 
times. Although he begged for treatment 
for his sickle cell anemia for days before 
his death, he received none but was even- 
tually transferred to a Nashville hospital 
where he died only hours later. By not 
placing Bowman in the hospital, the doc- 
tor substantially increased his 
compensation. 

Patricia Bowman, Anthony’s mother, 
sued CCA, SCCF warden Devin Myers, 
the contract doctor, Robert B. Coble, 
Nashville Memorial Hospital and one of 
its doctors, Donald Boatwright. The 
claims against the last two defendants 
were dismissed. After more than three 
years of litigation, the case went to a two- 
week jury trial. Patricia Bowman testified 
that her son told her he thought he was 
going to die, he’d never been this sick 
before. He said, “Mama, they think I’m 
kidding. They don’t think I’m sick.” The 
jury, however, found in favor of defen- 
dants CCA, Myers, and Coble. Bowman 
filed several post-trial motions, including 
motions to interview jurors, for a judg- 
ment as a matter of law or for a new trial, 
and for sanctions. 

Holding that “it is for the Court to 
decide if CCA’s medical policy is uncon- 
stitutional” as a matter of law, the judge 
concluded that the policy violated 
“CCA’s duty under the Eighth Amend- 
ment to provide adequate medical care to 
inmates at SCCF.” Unfortunately, while 
finding this particular contract unconsti- 
tutional, the judge stated that it is not a 
bar against a managed health-care sys- 
tem with physician incentives operating 
at a prison.. This particular contract sim- 
ply went “too far.” 

The Court found that CCA could not 
contract away its obligation to prisoner 
medical care. At the time of the contract, 
CCA was paying an average of $3.07 per 
prisoner per day for medical services but 


was reimbursed by the state at only $2.43, 
a loss of 640 per prisoner per day. Through 
its contract with Dr. Coble, these costs 
were reduced to $1 .97 per inmate per day 
in 1995, $1.78 in 1996, and $1.48 in 1997. 
In fact, overall costs declined including 
prescription drug costs, which decreased 
from$108,751 in 1994 to $74,660 in 1997, 
despite an increase in prisoner popula- 
tion of 170. These decreases were 
attributed to the contract’s cost-cutting 
incentives, which doubled Dr. Coble’s 
annual income from $95,000 to $190,000. 
The contract withheld 20% of Dr. 
Coble’s payments if costs rose above 
an average of $3.07 but also offered a 


T he Appellate Division of the New 
lersey Superior Court reversed 
two separate prison disciplinary matters 
after finding that two state prisoners were 
denied due process protections limiting 
the use of confidential informants and 
confidential information. 

Andrew Daley, a prisoner at East Jer- 
sey State Prison, was charged with 
planning an assault on a prison guard. 
At his disciplinary hearing, prison offi- 
cials based their case almost entirely on 
the statement of a confidential informant 
(Cl). Only a summary of that statement 
was provided to Daley. It read, in part. 
“Daley was heard by a Cl to state that he 
was planning an assault on Lt Pascucci 
at East Jersey State Prison.” Daley was 
found guilty based on that summary. 

On appeal, a Confidential Appendix 
to Daley’s file was furnished to the Supe- 
rior Court. The appendix, not available to 
Daley at his disciplinary hearing, revealed 
that the Cl had quoted another prisoner, 
not Daley, as making the threat against 
Pascucci. 

The court found the basic notice re- 
quirement, a critical due process 
guarantee, was clearly violated; Daley 
was not given a factual statement of the 
charges against him and was therefore 
denied an opportunity to meet the charge. 
The court reversed Daley’s disciplinary 
conviction and remanded to the Depart- 
ment of Corrections for further 
proceedings. 

Separately, Edward Williams, then a 
prisoner at New Jersey’s Southern State 
Correctional Facility, was found near the 


25% bonus if costs were kept below 
$2.46. 

The Court found this contract and 
CCA’s medical policy “violates contem- 
porary standards of decency, by giving a 
physician who provides exclusive medi- 
cal services to inmates, substantial 
financial incentives to double his income 
by reducing inmates’ necessary medical 
services.” 

The Court denied Bowman’s other 
motions except for limited sanctions for 
a discovery violation. See: Bowman v. 
Corrections Corporation of America, 
Case No. 3:96:1142 (M.D. Tenn., June 


prison laundry by a guard who alleged 
he smelled the odor of cannabis. The 
guard ordered Williams to provide a urine 
sample. 

When the sample tested positive for 
cannabinoids. Williams was charged and 
convicted at a prison disciplinary hear- 
ing for being in an unauthorized area and 
use of narcotic paraphernalia. 

Later Williams was charged and 
found guilty of attempting to possess or 
introduce narcotic paraphernalia. At his 
prison disciplinary hearing on this third 
charge, the evidence consisted of the find- 
ings of an internal affairs investigation, 
which were deemed “confidential” and 
could not be disclosed to Williams be- 
cause they were part of an ongoing 
investigation. 

On appeal, Williams challenged all 
three convictions. The Superior Court 
upheld the first two but reversed the third 
after finding that Williams’ right to due 
process was violated by nondisclosure 
of the contents of the confidential report. 

The court ruled that it was difficult 
to envision any legitimate interest that, 
in light of the need for due process would 
ever justify a total nondisclosure of the 
evidence used to charge and convict a 
defendant. 

The court reversed Williams’ third 
conviction and remanded to the Depart- 
ment of Corrections for further 
proceedings. See: Daley v. New Jersey 
Department of Corrections, 751 A.2d 1089 
(NJ Super AD 2000) and Williams vNew 
Jersey Department of Corrections, 749 
A.2d 375 (NJ Super AD 2000). H 
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Kentucky Judge Orders Hepatitis C Treatment 


A federal court in Kentucky has 
ordered the Kentucky Depart- 
ment of Corrections (KDOC) to provide 
hepatitis C treatment to a prisoner suffer- 
ing from both hepatitis C and cirrhosis of 
the liver. In response, the KDOC has 
implemented a treatment plan whereby up 
to 1,000 prisoners may receive treatment. 
This is likely the first case in potentially 
the next wave of prisoner medical litiga- 
tion. The KDOC did not appeal this 
judgment. 

Michael Paulley, an Army veteran, 
sought treatment for hepatitis C from 
the KDOC but was refused, despite 
Paulley’s Veteran’s Administration 
(VA) doctor, liver specialist Cecil 
Bennet, claiming that without treat- 
ment Paulley had a 50-50 chance of 
living to his parole eligibility date of 
2004. Additionally, it would have cost 
the KDOC nothing since the VA was 
willing to pay for the treatment. 

In March of 1999, Paulley filed a 
§1983 action seeking injunctive relief 
for treatment plus compensatory and 
punitive damages. Paulley also moved 
for class certification. In January of 
2000, a federal magistrate found that 
the KDOC’s real motive for denying 
Paulley treatment was to avoid having 
to pay to treat other patients with hepa- 
titis C. On March 30, 2000, the District 
Judge agreed that “money, not medi- 
cine” was the driving force behind the 
KDOC’s decision and ordered the 
KDOC to take “all steps necessary” to 
allow Paulley’s VA physician to treat 
Paulley. 

The following month, the judge de- 
nied class certification finding that while 
5,000 Kentucky prisoners may be infected 
with hepatitis C, Paulley’s prognosis and 
the DOC’s response to it make his claim 
“untypical of the proposed class.” The 
damage claims under 42 U.S.C. §1983 and 
the Kentucky torts of outrage remain un- 
resolved. 

Outpacing HIV by 4-1, hepatitis C, 
the most common, chronic, blood-borne 
infection in the U.S., is a potentially fatal 
disease with an FDA approved treatment 
regimen requiring expensive Interferon 
shots, which are only 10-20% effective, 
or Interferon combined with Ribavirin 
which is 30-40% effective. This is a 
nation-wide problem with 20-60% of the 


national prison population infected. 
Treatment costs between $8,000 and 
$20,000 per year per prisoner. [See: 
“Hepatitis C: A Silent Epidemic Strikes 
U.S. Prisons,” PLN Jan. 2001] A few 
states have implemented a treatment 
protocol but this protocol may only 
frustrate treatment and result in a de- 
nial of treatment. [See: “Colorado 
Denies Hepatitis C Treatment as Too 
Expensive,” PLN May 2000] Today, 
Paulley’s virus levels are now nearly 
undetectable. 

The KDOC’s plan estimates that the 
cost per prisoner will be $25,000, which 
includes the lab work, biopsies, and medi- 
cation. At a total of nearly $25 million, 
that’s roughly the KDOC’s entire medical 
budget, yet the Kentucky General Assem- 
bly has appropriated no additional funds. 
KDOC spokeswoman, Carol Czirr, says 
that any patient that qualifies will get the 
treatment. 

The treatment plan contains eight 
qualifications as well as 17 reasons that 
prisoners may be excluded. While all 
the details are not yet available, some 
of the qualifications include having 
tested three times for cirrhosis or other 
liver damage. 

Some of the exclusions include 
high-risk behavior, sexual behavior, 
body piercing, tattoos, and being 
within 18 months of parole eligibility. 
Czirr also claims that implementation of 
this treatment plan is unrelated to 
Paulley’s lawsuit or the threat of future 
litigation. 

Alan S. Rubin, one of Paulley’s 
attorney’s, said that prisoners will get the 
treatment they need if the guidelines are 
adhered to fairly. But if the criteria is used 
“to deny treatment to guys who really 
need it, then it is just a dodge, and unfor- 
tunate,” said Rubin. A big fear is that the 
parole eligibility rule will be used to deny 
treatment then the parole board will give 
the prisoner a setback of less than 18 
months and treatment will never occur. 
See: Paulley v. Chandler, Case No. 
3:99-CV-P549-H (W.D. KY, March 30, 
2000) .H 

Additional Sources: Louisville 
Courier-Journal, Southland Prison 
News 
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PLRA Limits Guard’s Liability For Prisoner’s Attorney Fees 

by John E. Dannenberg 


T he US District Court, SD Ohio 
ruled that the Prison Litigation 
Reform Act’s (PLRA) 150% cap restrict- 
ing a prevailing prisoner plaintiff’s 
attorney fees limited only how much the 
defendant was liable to pay, not how 
much the prisoner’s attorney could be 
awarded. 

The court also held that the 
PLRA’s reverse fee-shifting provision 
obligating the successful prisoner 
plaintiff to pay part of the guilty 
defendant’s legal fees, set by law at “up 
to 25%” of the prisoner’s damage 
award, would be fixed at only $1 be- 
cause the jury had awarded punitive 
damages. 

Ohio state prisoner James 
Morrison filed a 42 USC §1983 com- 
plaint against Ross Correctional 
Institute guard Karl Davis claiming vio- 
lation of Morrison’s Eighth 
Amendment rights when Davis beat 
him, charging use of excessive force 
and failure to protect him. A jury 
awarded Morrison $12,000 in actual 
damages and $3,000 in punitive dam- 
ages. 

Morrison asked for $137,395 in at- 
torney fees/costs. Guard Davis 
countered that Morrison's attorney 
fees were capped by the PLRA at 150% 
of the damage award and demanded 
25% of Morrison’s winnings as a re- 
verse award under 42 USC 
§1997(e)(d)(2) to offset his own legal 
fees. 

Morrison first attacked the consti- 
tutionality of the fee cap as violative 
of Fifth Amendment equal protection 
rights because it discriminated against 
prisoners, which the court rejected. 

The court ruled that the “rational 
basis” test, rather than the preferable 
“strict scrutiny” standard would apply 
because it found that (1) prisoners are 
not a suspect class and (2) the PLRA 
did not violate a fundamental right 
(here, access to the courts), agreeing 
with the Ninth Circuit in Madrid v. 
Gomez, 190 F.3d 990 (9th Cir. 1999), but 
disagreeing with Walker v. Bain, 65 
F.Supp.2d 591 (ED Mich. 1999) and 
McLindon v. Russell (SD Ohio 1999, 
2000 WL 122 1854), contra. 


[Readers should note that the dis- 
trict court in Johnson v. Daley 117 
F.Supp.Id (WD Wis. 2000) used the ra- 
tional basis test to find that the PLRA 
did discriminate against prisoners 
and was unconstitutional, the Third 
Circuit was evenly split on the issue 
en banc (Collins v. Montgomery 
County Board of Prison Inspectors, 
176 F.3d 679 (3d Cir. 1999)), but that 
the First and Sixth circuits recently 
held the PLRA does not offend equal 
protection principles (Boivin v. 
Black, 225 F.3d 36 (1st Cir. 2000); 
Hadix v. Johnson, 230 F.3d 840 (6th 
Cir. 2000)).] 

The court found that §1997(e)(d)(2) 
limited guard Davis’ liability to $22,500 in 
attorney fee claims - 150% of Morrison’s 
damage award of $15,000. All fees granted 
in excess of $22,500 were the liability of 
others - arguably, the prisoners. 


O n March 23, 2001, a federal jury 
in Memphis, Tennessee, 
awarded Tennessee state prisoner 
Charles Degan $235,000 in damages in a 
medical neglect suit against Corrections 
Corporation of America (CCA), the 
world’s largest private, for profit, prison 
company. 

In 1998 Degan’s nose and jaw were 
broken in a fight with another prisoner 
while Degan was imprisoned at the West 
Tennessee Detention Facility in Macon. 
His jaw was supposed to remain wired 
shut for five to six weeks while it healed. 
Instead, CCA doctors refused to unwire 
his jaw. After more than ten weeks with 
his jaw wired shut, Degan began experi- 
encing excruciating pain. Degan 
eventually removed the wires himself us- 
ing a pair of nail clippers. The wires had 
been in place so long by that point that 
they were embedded in his gums. 

Degan filed suit claiming that 
CCA’s refusal to attend to his medical 
needs violated the Eighth Amendment. 
The jury agreed and found CCA liable 
for the incident. The jury awarded 
Degan $35,000 in compensatory dam- 
ages and $200,000 in punitive damages. 


[Readers should note this applies 
only to damages; if injunctive relief is 
awarded, alone or in combination with 
damages, the PLRA fee cap does not 
control. See Boivin v. Black, supra, at 
p.41, nt.4.] 

In sum, guard Davis owed 
Morrison $15,000 plus $22,500 for at- 
torney fees -- less the $1 reverse fee 
award. 

Important strategies for PLN read- 
ers to learn here are to (1) seek 
injunctive relief in a §1983 complaint 
whenever possible, (2) have your at- 
torney agree your fee liability is 
capped at whatever the court orders 
the defendants to pay, and (3) seek 
punitive damages to minimize reverse 
fee-shifting losses. See: Morrison v. 
Davis, 88 F.Supp.2d 799 (SD Ohio 
2000).® 


In an unusual move, the jury en- 
tered a page long letter into the court 
record along with their verdict. The jury 
wrote that they hoped to send CCA a 
message that would “echo throughout 
the halls of your corporate offices as 
well as your corporate housing facili- 
ties. 

“That message is that the medical 
needs of those you serve is a right not 
to be forgotten, omitted, lost, delayed 
or otherwise denied. This is a basic 
human right, as important as providing 
nourishment or shelter to those who 
are entrusted to your care.” 

Stuart Breakstone, the attorney 
who represented Degan, said he was 
pleased with the verdict as it was a re- 
minder that “prisoners are people like 
anybody else.” 

Nashville based CCA had no com- 
ment on the jury’s verdict or their 
message. It appears that juries readily 
draw a connection between profit 
driven private prison companies and 
denial of basic services such as medi- 
cal care. 

Source: The Tennessean 
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BOP Imposter Scheme Discovered 


F or more than a year, the BOP had 
an imposter in its midst officials 
discover last October. One man paid an- 
other to do his time and the BOP remained 
clueless until the imposter escaped. 

After pleading guilty to a charge of 
receiving proceeds from a bank robbery, 
Dexter Mathis was sentenced in federal 
court to 20 months in prison on Feb. 23, 
1999. U.S. District Judge Jack Camp al- 
lowed Mathis to remain free on bond until 
June 7, 1999 when he was supposed to 
surrender himself to U.S. Marshals in 
Atlanta. 

Apparently. Mathis had a change of 
heart and decided he didn’t want to do 
his time. So, instead of turning himself in 
on June 7, Mathis hired an imposter to 
take his place. Mathis promised Pierre 
Carlton money while he was in prison and 
all the crack cocaine Carlton could smoke 
upon release. 

The plan almost worked. Carlton 
served 15 months behind bars and was 
a model prisoner according to BOP of- 
ficials. He, as Mathis, earned a GED 
and kicked his drug habit while in 


prison. After serving time in a secure 
facility Carlton was put on a bus on 
Sept. 27 and ordered to report to Dis- 
mal House a half-way house in Atlanta 
where federal prisoners customarily 
serve the last part of their sentences. 
However, with only 47 days left to serve 
on Mathis’ sentence Carlton fled and 
police were immediately notified. 

A week later, while investigating a 
bank robbery FBI Special Agent Larry 
Guerra spotted a car with tags regis- 
tered to an alias once used by Mathis. 
Upon further investigation, the agent 
found the real Dexter Mathis and the 
place-trading scheme soon unraveled. 

Carlton was apprehended some- 
time in October of 2000. He has since 
pleaded guilty to his part in the scheme 
and will probably face probation. 
Mathis, now serving his original sen- 
tence has pleaded not guilty to charges 
of conspiracy. 

Steven Berne, Mathis’ lawyer, said 
that the arrangement with Carlton was 
legal and that Mathis was only trying 
to help Carlton get clean. 


Assistant U.S. Attorney Joe 
Plemmer conceded that had Carlton 
completed Mathis’ sentence, the de- 
ception probably would not have been 
detected. It is unclear whether BOP 
prison officials compared Carlton’s fin- 
gerprints with Mathis’ when Carlton 
first reported to prison. Mike Binion, a 
spokesman for the U.S. Penitentiary in 
Atlanta said prisoners are photo- 
graphed and fingerprinted upon 
arrival, but that prison officials rely 
on federal marshals to deliver the 
correct person. 

Although Mathis and Carlton are 
about the same age they don’t look 
much alike. Mathis is 6 feet 3 inches 
and weighs about 200 pounds, while 
Carlton is only 5 foot 9. As Carlton’s 
lawyer Paul Kish, put it, “The only thing 
they have in common is they’re both 
black males.” Apparently, that’s close 
enough for the BOP-H 

Sources: Atlanta Journal-Constitution, 
Seattle Times, Associated Press 



Jnxi lixperrisc and Aiummnf jfajijz I’risrtn i_jn\T 

The California State Prisoners Handbook: 

A Cumprehansive Practice Guide to Prison and Parde Law 
Third Edition. 

hj S if rex fu'.v.u. I Itij/Jcr jl lUi'kjy, Miekeef R. Sxniz>bfr t 
Lusts J-. Amitif ii" ,‘Af l\isoa 0 

Llii!- iJJI.O pips volume h ii unique and valuable K-inunw lur 
pnHMKitK, .ul-J lihcir rummers md uJvncntca, \\ nilcsi Iw expen 
i.:' icc Li ptisan law jtlorncvi and published. Ivr j k'idin|r prison 
l.ni'jijon uffiLL', ihi: ! i.n idhaok ■ i completely revised chapters 
include derailed discnhiirwij rd I he law a ^nvcrnuu; prisoner rains 
and the policies Jind practices ot ihc {.ali&inua j?ep:iTtmi in <:■!: 
Coirechnns. Plus numerous sample farms and jncideJ plcadm :>! 

Ihc I L.indGiok is priced ii S Ltll plus lax nud sluppuup these n 
uLsli a special subjutjced price ill S It I iuicludm|:, lax thippiii|g lur 
orders shipped to pnsnncn nr parolees. T» order lay credit curd, 
cull bLuvve LVexIuchumt at i lJi.li i> IB r JIJ. ' J n order be check or 
roonev nsder, download in order lorui at u .". t.-lw/.Ij x.twxr nr 
Kquest an order tnnn hv wnliniL In: Primn Lew Dilate 

Generil Drfrrerr 
Snn Quentin, CA 9 41)64 


Prison Legal News 


13 


July 2001 




Capital Crimes 

by George Winslow, Monthly Review Press (1999), 360 pages 
Review by Allen N. Huxley 


C rime dominates the news, 
arouses fear and anger among 
the mass media-consuming public, and 
oils the rhetorical machinery of oppor- 
tunistic politicians. Yet for all of the 
moralizing, finger pointing, and “get 
tough’' policy making, few pause to 
examine the deeper question of what it 
is about the American model that has 
catapulted “crime” to such prominence. 

Author George Winslow uses 
Capital Crime to expose how the “law 
and order” approach to crime had its 
roots in the Industrial Revolution, with 
the need to subjugate workers and al- 
low big business to flourish unfettered 
by social concerns. 

Winslow details how racism, fear 
of immigrants, and media propaganda 
were all developed as tools to fur- 
ther the interests of government and 
industry. He traces the progression 
of this model to modern times, where 
billions are spent annually in 
so-called crime fighting efforts, while 
the underlying causes are virtually 
ignored. 

Winslow explores how crime does 
not mysteriously appear out of no- 
where, but is actually the inevitable 
result of economic practices and pub- 
lic policy choices that have evolved 
over the last 200 years. The amount of 
ground Winslow is able to cover in 
doing so is nothing short of astonish- 
ing. He takes the reader from the opium 
fields of Southeast Asia to the street 
corners of Harlem, from Wall Street to 
the forests of the Pacific Northwest, 
from the board room to the courtroom 
to the tenement slum. 

With concise and powerful writ- 
ing, Winslow traces the logical (though 
not always obvious) connections be- 
tween events as seemingly disparate 
as the destruction of the rain forest, 
the crack epidemic, bank fraud, labor 
struggle, and “gang violence.” 

His prose is packed with facts and 
figures, hinting at the exhaustive 
amount of research that must have 
gone into this project. The statistics 
are as accurate and up-to-date as pos- 
sible. Conflicting results of various 


studies are thoroughly deconstructed, 
and all sources are meticulously cited. 

Yet the sheer volume of information 
never becomes cumbersome or overbear- 
ing because the statistical data are 
seamlessly woven into the text and serve 
only to bolster the exciting narrative. In 
fact, this otherwise scholarly tome actu- 
ally reads more like a fast-paced action 
story, grand in scope, replete with an out- 
rageous cast of characters from pimps to 
presidents, welfare mothers to investment 
bankers. 

Part one of the book traces the his- 
torical roots of the failed war on drugs. 
Part two chronicles the evolution of the 
prison industrial complex. And part 
three, titled, “The Trillion Dollar Gang,” 
brilliantly exposes the devastating 
long-term impact of corporate crime. 

Winslow explains how it came to be 
that no politician stands a chance of elec- 
tion without adopting a “get tough” 


T he Washington Supreme Court 
held that the Department of 
Corrections (DOC) possessed statutory 
authority to transfer nearly 400 prisoners 
to an out-of-state, private prison. In 
March of 1999, DOC transferred 254 pris- 
oners to the Correctional Services 
Corporation run Crowley County Correc- 
tional Facility in Olney Springs Colorado 
[PLN, June 1999]. 

In the months to follow, DOC sent 
some 150 more prisoners to the facility. 
DOC decided the transfers were neces- 
sary in order to alleviate overcrowding 
until such time as its new facility, the 
Stafford Creek Corrections Center, was 
operational. Overcrowding became criti- 
cal when DOC surrendered 260 beds to 
the Special Commitment Center at McNeil 
Island Corrections Center that same year. 

Many prisoners confined at the pri- 
vate facility filed Personal Restraint 
Petitions (PRPs) directly in the supreme 
court, arguing that DOC lacked statutory 
authority to transfer them. Three of these 
PRPs were consolidated and counsel was 
appointed to represent the prisoners. 
DOC responded that it had statutory au- 
thority to place the prisoners in the private 


stance on crime, even so-called liberal 
Democrats. He presents bizarre quotes 
from an assortment of public officials 
throughout modern history, which might 
seem laughable if the absurd policies they 
espoused hadn’t actually been later 
implemented. 

The best thing about Capital 
Crimes is that, like Christian Parenti’s 
“Lockdown America,” this book tack- 
les a complex subject and lays it out in 
clear, highly readable form. Nearly ev- 
ery page of this entertaining and 
informative book contains some shock- 
ing statistic or fascinating historical 
revelation that will knock you off bal- 
ance and challenge you to rethink your 
beliefs about “crime” and the economic 
and social forces that lie behind it. 
Highly recommended. 

This book is available in paperback 
from PLN for $19. See the order form on 
page 34.H 


facility under a statute which grants the 
Secretary of DOC broad powers to effect 
transfers. See: RCW 72.68.010. 

Additionally, DOC argued that an 
amendment to RCW 72.68.010 clarified 
any ambiguity concerning the DOC 
Secretary’s authority to transfer the pris- 
oners. See: LAWS OF 2000, ch. 62. This 
amendment was made at the DOC’s re- 
quest after the prisoners had already 
been transferred out-of-state. 

Finding the 2000 amendment to be 
a curative act and therefore retroactive, 
the supreme court agreed with DOC and 
refused the prisoners’ request for release. 
The court also rejected the prisoners’ 
argument that they were entitled to a 
pre-transfer hearing under the Washing- 
ton Constitution. See: In Re Matteson, 
12 P.3d 585, 142 Wn.2d 298 (Wash. 2000). 

It is worth noting that the prisoners 
did not argue, and thus the court did not 
decide, whether their transfer to a private 
facility violated Article II, § 29 of the 
Washington State Constitution, which 
provides that “the labor of convicts of 
this [Washington] state shall not be let 
out by contract to any person, copart- 
nership, company or corporation . . . 
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Defendants’ Attorney Fee Award 
Must Be Supported by Record 


T he court of appeals for the Tenth 
circuit held that district courts 
who award civil rights defendants attor- 
ney fees must explain the basis for the 
award. G. Sam Houston is a Colorado pris- 
oner convicted of assorted sex crimes 
against children. After pleading guilty to 
the criminal charges against him, Hous- 
ton filed a civil rights action against the 
social workers and police who investi- 
gated the child rape charges. The district 
court dismissed the suit. 

The defendants sought $27,593 in 
attorney fees for defending the suit, 
which the court granted. The appeals 
court reversed and remanded. 42 U.S.C. 
§ 1988 allows for the award of attorney 
fees to prevailing parties in civil rights 
actions. In Hughes v. Rowe, 449 U.S. 5, 
101 S.Ct. 173 (1980) the court held that 
attorney fees could be assessed 
against losing pro se prisoner litigants 


if the underlying action was totally 
groundless. The court noted that at- 
torney fees should rarely be awarded 
against a pro se prisoner unless the 
suit was “vexatious, frivolous, or 
brought to harass or embarrass the 
defendant.” 

The appeals court in this case held 
that the absence of a basis for the 
award required reversal. To support an 
award of attorney fees to civil rights 
defendants, district courts must pro- 
vide a “concise but clear explanation 
of its reasons for the fee award.” Since 
the PLRA now requires that courts 
screen all suits filed by prisoners be- 
fore they are filed, any suits that pass 
judicial screening should not be sub- 
ject to an attorney fee award by 
prevailing defendants. See: Houston 
v. Norton, 215 F.3d 1172 (10th Cir. 
2000 ). | 


PLRA Physical Injury Rule Applies to ADA Claims 


T he Circuit Court of Appeals for 
the Seventh Circuit has held that 
the Prison Litigation Reform Act ( PLRA) 
rule of requiring physical injury applies 
to damage claims brought under the 
American with Disabilities Act (ADA) 
and Rehabilitation Act of 1973. Richard 
Cassidy, a blind Indiana prisoner, brought 
suit under 42 U.S.C. §1983 against the 
Indiana Department of Corrections 
(IDOC). 

Cassdidy alleged that the IDOC in- 
tentionally discriminated against him by 
denying him access to various programs, 
facilities, services, activities and benefits 
enjoyed by non-disabled prisoners. His 
principal allegations are denial of mean- 
ingful access to or use of the law library, 
recreational areas, educational programs, 
job assignments, vocational training, 
other programs and training, and finan- 
cial aid for education. 

Cassidy sought damages to com- 
pensate him for: (1) emotional and 
mental harm, embarrassment, and hu- 
miliation resulting from being unable 
to pursue activities as the 
non-disabled; (2) loss of opportunity 
to enjoy early discharge from prison, 
or the chance of a pardon or clemency 
based on efforts to rehabilitate himself; 


(3) loss of participation in and advan- 
tages of activities non-disabled 
prisoners had access to and loss of 
freedom of movement and social con- 
tact; (4) diminished quality of life; and 
(5) loss of access to programs, ser- 
vices, and activities guaranteed by 
federal law. The district court granted 
IDOC partial judgment on these dam- 
age claims. 

The Seventh Circuit found that it 
is undisputed the ADA and Rehabili- 
tation Act applies to state prisoners. 
However, it stated the PLRA prohibits 
damage claims “for mental and emo- 
tional injury ...without a prior showing 
of physical injury.” Cassidy argued the 
PLRA does not apply to damage claims 
brought under the ADA, as the ADA 
has its own remedial scheme designed 
to redress discrimination, including a 
separate attorney’s fee provision. 

The Court held that the PLRA pro- 
vides for no exceptions. Strict adherence 
to the PLRA’s language prevents con- 
sideration of whether Congress meant to 
impinge upon other statutory causes of 
action. The decision of the district court 
was affirmed. See: Cassidy v. Indiana 
Dept, of Corrections, 199 F.3d 374 (7th 
Cir. 2000).® 
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New Jersey Detainees Entitled to Medical Care 


A federal district court in New Jer- 
sey held that material issues of 
fact precluded summary judgment on a 
former prisoner’s claim that he was de- 
nied adequate medical care. The court 
also rejected defendants’ claim of quali- 
fied immunity. 

Dana Andrews, a former prisoner 
of the Camden County Corrections Fa- 
cility, (CCCF), sued Correctional 
Medical Services, (CMS), a private con- 
tractor providing medical services to 
CCCF prisoners, and numerous other 
defendants, alleging deliberate indiffer- 
ence to his need for treatment of a life 
threatening infection which nearly 
caused his death. 

Andrews was held in CCCF on mis- 
demeanor drunken driving charges 
from June 13, 1996 to June 21, 1996. No 
medical problems were observed dur- 
ing his initial medical screening. But 
five days after his admission, staff 
noted that Andrews was suffering from 
“flu symptoms.” A memo was for- 
warded to the CMS physician, but he 
claimed not to have received it. 

Andrews developed a severely in- 
fected toothache, which rapidly 
reduced him to a sweating, weakened 
state. He requested medical attention 
but did not receive medical care of any 
sort. 

Following Andrews’ release from 
custody on June 21, 1996, his mother 
took him to a hospital emergency room, 
where he was promptly admitted and 
diagnosed with sepsis - an overwhelm- 
ing systemic infection of the 
bloodstream - and multiple organ fail- 
ure due to the sepsis. He remained 
hospitalized for over four months, had 
at least two operations and nearly died 
as a result of the sepsis and organ fail- 
ure. Andrews now suffers chronic 
diabetes, which may have been caused 
by the infection, and requires dialysis 
treatment due to kidney damage. 

Each Camden County facility was 
required to have a Medical Director 
who was a licensed physician. Rut 
CCCF did not have a designated Medi- 
cal Director at the time Andrews was 
incarcerated. There was also no system 
in place for prisoners to make their medi- 
cal needs known to medical staff when 
he was at CCCF. 


The court disagreed with defen- 
dants’ claim that there was no evidence 
to establish that plaintiff was suffering 
from a serious medical condition dur- 
ing his eight days of incarceration. The 
court found that there was sufficient 
evidence to allow a jury to find that 
plaintiff’s injuries were both serious 
and obvious during his confinement at 
CCCF. The court also found that CMS 
and the Camden County defendants 
were deliberately indifferent to an un- 
reasonable risk created by their failure 
to have a CCCF Medical Director in 
place. 


The court rejected defendants’ 
claim of qualified immunity, finding that 
a reasonable person in the defendants’ 
position should have known of the 
well-established obligation to provide 
constitutionally adequate health care 
to CCCF prisoners. Additionally, the 
court found that a reasonable person 
in defendants’ position would have 
known of the risks involved if CCCF 
was operated without a Medical Direc- 
tor and without the opportunity for 
daily sick call for segregated prison- 
ers. See: Andrews v. Camden County, 
95 F.Supp.2d 217 (D.N.J. 2000).® 


Massachusetts Disenfranchises Its Prisoners 

by Peter Wagner 


O n November 7, 2000, by a 2 to 1 
margin, Massachusetts disen- 
franchised its prisoners with a 
constitutional amendment called Ques- 
tion 2. Question 2 marked the first time 
that the Massachusetts constitution had 
been amended to take away rights from a 
group of people. 

At this point, Maine and Vermont are 
the only states which allow prisoners to 
vote. Thirteen states bar felons for life 
and many other states also restrict the 
voting rights of those on parole or pro- 
bation. 


Massachusetts is not alone in the 
reactionary movement to disenfranchise 
prisoners. In 1998 Utah voters stripped 
prisoners of the right to vote. Litigation 
challenging felon disenfranchisement 
for felons no longer in prison is under- 
way in Pennsylvania, Florida and 
Washington state. In 2000 the New 
Hampshire supreme court held that 
prisoners in that state had no right to 
vote. So far litigation challenges to felon 
disenfranchisement have been unsuc- 
cessful, as they have not withstood 
appellate review.® 


Lack of “Volitional Control” Required for Civil Commitment of 
Kansas Sex Offenders; S.Ct. Grants Review 


T he Kansas Supreme Court has 
held that the Due Process Clause 
of the Fourteenth Amendment requires 
proof of a condition affecting “volitional 
control” before a sex offender can be civ- 
illy committed under Kansas’ Sexually 
Violent Predator Act (“Act”). Volitional 
control is the capacity to exercise choice 
or will Thus the Court held that the state 
must prove a sex offender suffers from a 
mental abnormality or personality disor- 
der, which prevents the offender from 
controlling his or her urge to reoffend. 

In reaching this conclusion, the court 
recognized that the Act, in and of itself, 
does not require such a finding. However, 
after reviewing the US Supreme Court’s 
decision in Kansas v. Hendricks, 521 U.S. 
346 (1997) the Kansas Supreme Court 
determined that civil commitment under 


the Act violates the Due Process Clause 
in the absence of a finding that the of- 
fender suffers from volitional impairment 
rendering him dangerous beyond his 
control. Because the jury in this case had 
not been so instructed, the court ordered 
a new trial. See: In Re Crane, 7 P.3d 285, 
Kansas (2000). 

It is important to note that the US 
Supreme Court has granted review in this 
case to resolve the following question 
“Does Fourteenth Amendment’s Due 
Process Clause require state to prove that 
sexually violent predator ‘cannot control’ 
his criminal sexual behavior before state 
can civilly commit him for residential care 
and treatment?” See. Kansas v. Crane No. 
00-957 (April 2, 2001). PLN will report the 
U S. Supreme Court’s decision, which is 
expected sometime in 2002® 
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Arkansas Guards Indicted For Shocking Prisoners 


O n February 7, 2001, criminal 
charges were filed in a federal 
District Court in Arkansas against 6 
former guards who beat handcuffed 
prisoners and shocked them with a 
stun-gun and a cattle prod. 

On January 7, 1998, two reportedly 
unruly prisoners at the Cummins Unit, 
an Arkansas prison, were handcuffed 
and taken to the prison captain’s office. 
Lt. Kenneth C. Bell ordered them beaten 
and shocked with a stun-gun and a cattle 
prod on their buttocks and testicles. Sgt. 
Loren D. Burrer threatened to cut one 
prisoner with a knife. On January 24, 
1998, a similar incident occurred with a 
third prisoner. The prisoners were not 
named in media reports. 

An F.B.I. investigation was sparked 
when one prisoner formally grieved the 
incident. The investigation resulted in 6 
federal indictments for assault. The 
guards indicted were Bell and Burrer, 

Texas Prisoner 

O n January 5th at approximately 
10:30 pm a Texas prisoner used 
a fake gun to back down an armed guard 
and hold an entire SWAT team at bay for 
over an hour. Dekenya Nelson used a hair- 
brush, soap, a deodorant bottle, and 
pages from the Bible to make a convinc- 
ingly real-looking weapon. For almost 90 
minutes Nelson also held two University 
Medical Center nurses hostage. During 
that time he is alleged to have sexually 
assaulted both women. 

Nelson was a prisoner at Smith unit 
in Lames a TX when he was transported 
to UMC for treatment of internal bleed- 
ing caused by swallowing a can opener. 
He was placed in a room with a prison 
guard and an armed guard was stationed 
outside the door. When Nelson com- 
plained of the cold he was given a blanket. 
Under cover of the blanket Nelson used 
a hidden key to remove his handcuffs. 
Once freed, he produced the fake gun he 
had hidden in his jump suit. The guard in 
the room swung his nightstick at Nelson 
and missed. 

Danny Goeller and his wife Linda 
were in the room next to Nelson when, 
according to Mrs. Goeller, he “ran into 
our room putting a gun to our heads.” 
Nelson then ordered everyone out of the 
room, including the Goellers and one 
guard who had drawn his pistol. When 
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along with Charlie Wade Jr., Percy Ser- 
geant Jr., Neica Threet, and Glen Jackson. 
Civil rights actions have also been filed 
against the guards. 

Bell is now a Lincoln County 
sheriff’s deputy. Jackson is serving 6 
years for attempted murder. Burrer, Wade, 
and Sergeant are laborers, and Threet is 
a postal worker. 

Dina Tyler, a spokesperson for the 
Department Of Corrections, admitted that 
the prisoners were inappropriately 
treated. 

Such extreme force should be used 
only to restore order but “not for the pur- 
pose of punishing or inflicting pain,” said 
Michael Johnson, U.S. Attorney for the 
Eastern District Of Arkansas. 

If convicted, the guards face a 10-year 
prison term and/or $250,000 fine for each 
offense. | 

Source: Arkansas Democrat Gazette 

Takes Hostages 

everyone one was out except the two 
hostages he barricaded the door with 
beds and chairs. 

Larry Fitzgerald, spokesman for 
TDCJ, said Nelson “used his restraints 
on the women and sexually assaulted 
them separately.” Police negotiator Bill 
Bates, who contacted Nelson minutes af- 
ter the hostages were taken, said that 
Nelson claimed he only wanted “to be 
transferred to another prison unit” near 
his family. 

Nelson is currently serving 140 years 
for three burglaries committed between 
1993 & 1995, aggravated sexual assault, 
aggravated sexual assault of a public ser- 
vant, and unauthorized use of a motor 
vehicle. Shortly after midnight Nelson 
surrendered without incident. 

A minor controversy ensued when, 
at the request of prison officials, Justice 
of the Peace Bob Blackburn attempted to 
arraign Nelson inside the Montford Prison 
unit. Attorneys for the Avalanche- Journal 
newspaper objected to the closed pro- 
ceedings on the grounds that the practice 
was illegal under Texas law. Blackburn 
conceded and Nelson appeared in the 
courtroom with his wrists and ankles 
shackled and surrounded by 14 guards. 
Blackburn set bond at $400,000. | 

Sources: Avalanche-Journal 
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New York Prisoner Wins $7,200 In Negligence Suit 


Detainee Entitled To 
Dental Care 

A New York federal district 
Court ruled the Bureau of Pris- 
ons (BOP) must provide detainee 
Melvin Lloyd Richards immediate den- 
tal care or release him. 

Richards was remanded to custody 
after convicted by a jury on January 
17, 2000. Thereafter, Richards moved 
for bail, which was denied. He subse- 
quently moved the Court to order the 
BOP to provide him needed dental care 
or release him. 

On June 21, 2000, the Court held a 
hearing and found Richards was in ur- 
gent need of dental care. Richards had 
three problem areas. First, he had a 
loose bridge in the upper right portion 
of his mouth that requires removal, re- 
placement, and surgery. Second, he had 
recently broken off two teeth in the up- 
per front of his mouth that requires 
replacement. Third, in the lower left por- 
tion of his mouth, a bridge had been 
removed and work was being done on 
implants when Richards was remanded 
to custody. 

A crown had been made by 
Richards treating dentist in Nevada but 
not attached. Richards had also suf- 
fered two mouth infections since his 
conviction. The BOP argued Richards 
was only entitled to “necessary” and 
“acceptable” treatment-extraction and 
a denture. 

The Court found that Richards had 
spent $ 1 1 ,000, some of it for work that 
has not yet been performed. He had 
started the treatment when he was re- 
leased after serving a prior sentence 
and was continuing that treatment dur- 
ing trial. 

There is a crown prepared and wait- 
ing to be attached. Richards is willing 
to pay for the remaining work. He was 
still awaiting sentencing and had the 
right to appeal. 

In view of the exceptional circum- 
stances, the Court ordered the BOP to 
complete the implant and bridge treat- 
ment, furlough Richards, or release him 
on bail to allow him to obtain the den- 
tal treatment on his own. See: U. .S', v. 
Richards, 105 F.Supp. 256 (S.D.N.Y. 
2000). H 


O n January 31, 2000, the Court of 
Claims in Binghamton, New 
York awarded $7,200 in damages to Ken- 
neth Edmonds, who was injured in an 
accident while he was working on a 
prison work crew. 

On July 8, 1994 Edmonds was a 
prisoner at the Woodbourne Correc- 
tional Facility in New York State. While 
on a prison work assignment, he was 
replacing a stop sign with another pris- 
oner who was using a sledgehammer 
to secure the sign. The sign snapped 
from its pole and struck Edmonds on 
the wrist, injuring his right ulnar nerve. 
This negligence action ensued. 

Since Edmonds resumed all usual 
activities soon after the accident, and 
because there were insufficient medi- 


cal records, the court found that 
Edmonds suffered no permanent injury. 
At the same liability trial, however, the 
court found the state 60% liable in neg- 
ligence for the accident, which caused 
Edmonds’ injury. 

At a damages trial on January 31, 
2000 Judge Jerome F. Hanifin found that 
Edmonds’ damages amounted to 
$12,000. After reducing the award by 
40% for Edmonds’ comparative negli- 
gence, Judge Hanifin ordered New York 
State to pay Edmonds $7,200 in dam- 
ages for his injury. See: Kenneth 
Edmonds v. State Of New York, 
Binghamton Court Of Claims Case No. 
96957.® 

Source: The New York Jury Reporter 


Court to Determine if Louisiana Must Treat Male and 
Female Prisoners Equally 


T he court of appeals for the 
Fifth Circuit has held that the 
issue of whether Louisiana violated the 
Equal Protection Clause by treating fe- 
male prisoners more favorable than 
male prisoners cannot be resolved at 
the motion to dismiss stage. 

Roger D. Yates, Travis Carter, and 
George McGuffey are Louisiana state 
prisoners who filed a civil rights suit 
under 42 U.S.C. §1983 against Richard 
Stadler, the Secretary of the Department 
of Public Safety and Corrections, alleg- 
ing Stadler implemented policies 
intended to treat female prisoners more 
favorable than males. 

Specifically, the prisoners alleged 
that, under Stadler’s policies, female 
prisoners do not have to labor in agri- 
cultural fields, may earn assignment to 
private or semi -private rooms 
through participation in a merit pro- 
gram and are confined in air 
conditioned units - privileges male pris- 
oners are not allowed. The prisoners 
also allege that female prisoners are 
provided with a standard of living far 
above the poverty level whereas male 
prisoners, pursuant to La.Rev.Stat. 
15:738, are limited to the state poverty 
level standard. 

The district court dismissed the 
suit, stating that the male and female 


prisons “are geographically and struc- 
turally dissimilar” and therefore the 
male and female prisoners were not simi- 
larly situated. The prisoners appealed. 

On appeal, Stadler argued that, pur- 
suant to Klinger v. Department of 
Corrections, 31 F.3d 727 (8th Cir. 1994), 
male prisoners are not similarly situated 
to female prisoners. The court of appeals 
held that, whereas Klinger provides an 
excellent framework in which to analyze 
the facts of this case, there had been in- 
sufficient factual development to show 
whether the male and female prisoners 
were similarly situated. 

Klinger was a fact intensive case 
in which the prisoners had appointed 
counsel and the decision was based on 
the depositions of 29 lay and expert 
witnesses focusing on the comparison 
of twelve programs along with per 
capita and spending documents. 

In this case, there had simply been 
insufficient factual development to dis- 
miss the equal protection claim. The 
dismissal of a due process claim based 
upon the same facts was upheld be- 
cause a prisoner has no liberty interest 
in his location of confinement. The case 
was returned to the district court for 
further proceedings on the equal pro- 
tections claims. See: Yates v. Stadler, 
217 F.3d 332 (5th Cir. 2000).® 
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$9.5 Million Awarded In 

I n late February 2001, Kathryn 
Catalano received a $9.5 million 
jury award in a Tennessee U.S. District 
Court. She sued after her father died in 
an extradition van fire. Federal Extradi- 
tion Agency (FEA) is a private 
company based in Memphis, Tennes- 
see. For a fee, FEA transports prisoners 
between jurisdictions. On April 3, 2001, 
James Catalano was a pre-trial detainee 
in an FEA van on its way to Florida. 
The van caught fire, and Catalano was 
burned to death. 

The van had been vibrating badly 
for some time, but FEA officials refused 
to interrupt its service for repairs. Near 
Dickson, Tennessee the driveline sepa- 
rated, puncturing the fuel tank, and the 
van burst into flames. 

Catalano was one of 6 pre-trial de- 
tainees shackled in a double locked cage 
in the van. The drivers claim they tried 
to free the prisoners but were prevented 
by the locks on the cage. All 6 prisoners 


Prisoner Van Fire Death 

perished in the fire. See: PLN, July 1997. 
Experts testified that Catalano probably 
was alive for 2 to 7 minutes as the van 
burned. 

The jury found FEA 100% respon- 
sible for Catalano’s death and guilty of 
violating Catalano’s civil rights. 

Attorneys were unable to comment 
because cases involving the other de- 
ceased prisoners are still active. 
However, Rosemarie Bonifacio, mother 
of David Speakman who also died in 
the fire, made the well-taken observa- 
tion that “they need to know that they 
have to transport prisoners at least as 
well as they do animals.” 

In the end, the jury awarded 
Kathryn Catalano $3.5 million for the 
civil rights violations and $6 million in 
punitive damages. Additional damages 
for FEA’s negligence may be 
forthcoming. | 

Source: Associated Press 
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Trial Required in Arizona Uprising Suit 


T he Court of Appeals for the 
Ninth Circuit reversed a district 
court decision granting summary judg- 
ment to prison officials in a case involving 
the treatment of prisoners following a 
prison uprising. 

In 1995 the Graham Unit of the Ari- 
zona State Prison in Safford, Arizona held 
638 prisoners. One hundred prisoners 
lived in tents and the rest were housed in 
permanent dormitories. Shortly before 7 
p.m. on August 14, 1995, dissatisfied with 
the conditions in the tents, some prison- 
ers began setting fire to the tents and 
nearby structures, throwing rocks and 
cans and wielding other make-shift weap- 
ons. By 11:45 p.m. prison officials had 
regained control and all 638 prisoners 
were handcuffed, shackled and lying 
face-down in the recreation yard. 

Prison officials held prisoners hand- 
cuffed and prone in the prison yard during 
the ensuing four-day investigation and 
search. During that time, prisoners were 
exposed to the elements. The weather was 
humid and reached temperatures of up to 
94 degrees. Prisoners required treatment 
for heat-related medical problems. Pris- 
oners were not provided with blankets or 
other coverings during the night. One 
evening it rained but prisoners were given 
no means of shelter. Bathroom facilities 
were inadequate and prisoners were de- 
nied drinking water and fed sack lunches 
for each meal. 

On December 28, 1995, another dis- 
turbance erupted in a different unit of the 
Safford prison as 70-80 of the unit’s 369 
prisoners began fighting, throwing rocks 
and destroying property. By midnight, all 
of the unit’s prisoners were lying prone 
on the ground where they remained dur- 
ing the ensuing seventeen hour 
investigation and search. 

While the prisoners were outside the 
temperature fell to 22 degrees. Prisoners 
were forced to lie on the ground in what- 
ever clothing they had been wearing when 
prison officials cleared their building. 
When they needed to urinate, guards al- 
lowed them to get to their knees, crawl a 
few feet from where they lay and relieve 
themselves on the ground. Because of 
their close proximity to each other pris- 
oners sometimes urinated on their 
neighbors and urine sometimes pooled 
and ran onto others. Around 5 a.m.. 


guards briefly allowed prisoners to get to 
their feet to try to restore circulation and 
to relieve the pain and cramping from the 
cold. Guards forced prisoners to comply 
with orders to get back on the ground 
with tear gas, stinger balls and knee 
knockers. 

The 638 prisoners involved in the 
August uprising filed a class action law- 
suit and the 369 prisoners involved in the 
December incident filed a similar action. 
Both suits alleged that prison officials 
subjected the plaintiff classes to uncon- 
stitutional conditions in the prison yard. 

In both actions the district court 
granted summary judgment to prison of- 
ficials and the prisoners appealed. 
Although the district court resolved the 
cases separately, the Court of Appeals 
consolidated them because they were fac- 
tually similar and presented identical legal 
issues. 

At the outset, the court held that 
prior to securing the prisoners in the yard, 
prison officials’ actions and accompany- 
ing state of mind during the riots should 
be measured against the Eighth Amend- 


O n December 5, 2000, New York 
City officials agreed to settle 
Dhoruba al-Mujahid bin Wahad’s 
wrongful imprisonment suit for 
$490,000 in damages, costs, and at- 
torney fees. 

Wahad, a former Black Panther 
leader, was convicted of attempted mur- 
der in 1973, after he allegedly 
machine-gunned two New York City 
police officers in 1971. He was impris- 
oned in 1973 until his conviction was 
reversed in 1990 for prosecutors’ fail- 
ure to disclose exculpatory evidence to 
Wahad’s criminal defense attorney. 

Wahad discovered over 300,000 
pages of F.B.I. documents showing the 
federal government’s attempts to dis- 
credit the Black Panthers and 
instructing F.B.I. agents to go “all out” 
to resolve the shootings for which 
Wahad was convicted. Based on those 
documents, Wahad filed his civil ac- 
tion in 1975 claiming that he was 


ment standard announced in Whitley v. 
Albers, 4-15 U.S. 312, 106S.Q. 1078(1986). 
The court determined that under the Whit- 
ley standard, the actions of prison 
officials prior to regaining order did not 
violate the Eighth Amendment. 

The court found that once the pris- 
oners were “handcuffed, prone and under 
armed guard” in the yard, “the 
state-of-mind requirement that sufficed to 
show an Eighth Amendment violation was 
deliberate indifference.” 

The court found that based upon the 
evidence presented by plaintiffs, a 
factfinder could conclude that prison of- 
ficials “deliberately ignored, perhaps even 
intentionally imposed, the sorts of con- 
ditions the (plaintiffs in the August riot) 
claim to have experienced during their 
four days in the prison yard.” The court 
noted that the plaintiffs in the December 
riot presented similar evidence. Thus, the 
court reversed the district court decision, 
finding that summary judgment was im- 
properly granted to defendants. See: 
Johnson v. Lewis, 217 F.3d 726 (9th Cir. 

2000).B 


maliciously prosecuted, framed, and 
wrongly imprisoned. 

Just before the case was set for trial 
in a federal District Court in Manhat- 
tan, New York, the city agreed to the 
settlement. City attorneys character- 
ized the settlement as a “business 
decision” designed to avoid possible 
liability for Wahad’s 25 years of legal 
expenses. 

The federal government, also a de- 
fendant in this case, settled for an 
additional $400,000. 

Robert J. Boyle, one of Wahad’s 
attorneys, expressed disappointment 
over compromising to reach the settle- 
ment but believed “it was the right thing 
to do.” 

Wahad and his attorneys will 
share the $890,000 netted from the two 
settlements. | 

Source: New York Times 
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$1.4 Million Awarded To Raped 
Alaska Women Prisoners 


O n January 22, 2001 an Anchor- 
age, Alaska superior court jury 
awarded nearly $1.4 million to five women 
in a civil action arising from their being 
sexually assaulted by a guard at an An- 
chorage halfway house called the 
Cordova Center. 

J.C. Lewis Jr. admitted coercing the 
women to have non-consensual sex with 
him during his employment as a guard at 
the center. He was ordered to pay the 
women over $88,000 in actual damages 
and $175,000 in punitive damages. Lewis’ 
sexual misconduct at the center also net- 
ted him 22 years in prison in a separate 
criminal action. 

Allvest Inc., a subsidiary of Cornell 
Corrections Inc., a private prison com- 
pany based in Houston, TX, which owns 
the center, was found negligent in its hir- 


ing, screening, training, and supervising 
of Lewis. The jury ordered Allvest to pay 
the women $80,000 in actual damages and 
$ 1 million in punitive damages. 

Bill Cook, an attorney for the women, 
said there was available evidence of 
Lewis’ past misconduct, but Allvest did 
not check Lewis’ past before hiring him. 

The state of Alaska was also a de- 
fendant in the case. It settled out of court 
for $45,000 in December of 2000. 

After the verdict which brought the 
women a total of $ 1 ,388,000 in winnings, 
Les Syren, another attorney for the 
women, commented that: “It’s a happy 
day for them to be vindicated and to have 
somebody say we believe you. It did 
happen. 

Source: Anchorage Daily News 


Kansas Conditional Release is Mandatory 


T he Kansas state court of appeals 
held that the parole hoard could 
not rescind parole revocation and con- 
vert it to a conditional release revocation. 
The court also held that the retroactive 
application of a rule governing withhold- 
ing of good time credits violated ex post 
facto principles. 

Martin Muldrow was serving a 
sentence of 5 to 17 years with a begin- 
ning date of September 17, 1989. He 
was paroled July 1, 1998. His parole 
was revoked on August 24, 1998 and 
he was ordered to serve to his condi- 
tional release date of April 25, 1999. 
Based upon Stansbury v. Hannigan, 
960 P.2d 227 (1998) and Bankes v. 
Simmons, 968 P.2d alt (1998) his good 
time credit was restored and his con- 
ditional release date was changed to 
March 17, 1998. The parole board re- 
scinded its August 1998 order and 
issued a new order revoking his con- 
ditional release, rather than his parole, 
and passed his case for reconsidera- 
tion to May 1999. 

Muldrow filed a petition for writ 
of habeas corpus, arguing that he had 
never been granted conditional release, 
and, therefore, it could not be revoked. 
The trial court granted Muldrow’s pe- 
tition, ruling that his conditional 
release date was not abrogated by res- 
toration of good time credits and 


holding that he was entitled to condi- 
tional release as of April 25, 1999. The 
state appealed. 

The court of appeals first held that 
good time credits already earned are a 
protected liberty interest because the 
state has vested a statutory right to 
those credits and that since the DOC is 
a state agency, its regulations fall 
within the coverage of ex post facto 
principles. 

The court rejected the state’s ar- 
gument that Muldrow’s original 
conditional release date was not abro- 
gated, noting that punishment for a 
parole violation and a conditional re- 
lease violation is not the same. The 
court found that the Parole Board re- 
scinded the parole revocation and 
converted it to a conditional release re- 
vocation, authorizing the Board to 
order Muldrow to serve all or any part 
of the time remaining on his indetermi- 
nate sentences up to March 28, 2006. 

This clearly disadvantaged Muldrow 
and the court held that the trial court 
should have reinstated Muldrow’s con- 
ditional release date to March 17, 1998, 
and that he should have been condition- 
ally released on that date since his 
conditional release date was never prop- 
erly revoked. See: Muldrow v. Hannigan, 
8 P.3d 12 (Kan.App. 2000). H 
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Florida Religious Name Change Upheld 


T he Eleventh Circuit Court of Ap- 
peals upheld a federal district 
court order requiring the Florida Depart- 
ment of Corrections (FDOC) to allow 
Muslim prisoners to use their religious 
name to obtain prison services. While in- 
carcerated, Florida death row prisoner 
Kenneth D. Quince converted to Islam 
and obtained a legal name change to 
Rasikh Abdul Hakim. 

Hakim filed a 42 U.S.C. § 1983 com- 
plaint against various FDOC officials, 
alleging the FDOC was violating his con- 
stitutional right to free expression of 
religion under the First and Fourteenth 
Amendment by refusing to recognize his 
legally changed religious name within the 
prison. Hakim sought to use his dual 
name for incoming and outgoing mail; on 
the “Alpha Run” master database of pris- 
oner information, and on his prisoner 
identification (ID) card and those related 
prison services obtained using the card. 

The district court granted Hakim 
summary judgment with respect to the 
prisoner ID card and services obtained 
with that card, and ordered FDOC to al- 
low Hakim those services under his dual 
names. FDOC appealed. 


The Eleventh Circuit analyzed 
FDOC’s policy of prohibiting dual name 
usage under the reasonableness test an- 
nounced in Turner v. Safely, 107 S.Ct. 2254 
(1987). The Court then summarized the 
Turner standard in conjunction with a 
prisoner’s free exercise right to use a reli- 
gious name. First, a prisoner has a First 
Amendment interest in using his reli- 
gious name. Second, a prisoner cannot 
compel a prison to reorganize its filing 
system to reflect a new name. Third, in 
states where prisoners are allowed to 
change names legally, prisons are gener- 
ally required to recognize only legally 
changed names. 

FDOC argued a dual name policy 
would create confusion, delay, and pos- 
sible security problems such as gang 
affiliation or prisoners demanding that 
guards address them by the religious 
name. In rejecting this position the Court 
stated “the security arguments presented 
by the [FDOC] for refusing to add a legal 
religious name are not novel and have 
been rejected by other courts.” The Court 
noted it’s previous decisions, which held 
that a dual name policy is sufficient to 
satisfy a prisoner’s free exercise claim in- 


volving a religious name. Hakim had ob- 
tained a legal name change. The district 
court’s remedy of requiring FDOC to 
implement a dual name policy by adding 
the religious name to a prisoner’s ID card, 
was affirmed. 

FDOC’s attempt to comply with this 
order was to issue Hakim a new ID card 
with a sticker on the back that stated his 
legal religious name for “notary pur- 
poses.” Hakim filed notice to the district 
court of FDOC’s failure to comply with 
its order. FDOC responded stating they 
were in compliance. The Eleventh Circuit 
noted that this ruling was incorrect, as 
the sticker only allowed for notary ser- 
vices, and the district court’s order was 
for all services obtained with that card. It 
then held that FDOC would be in compli- 
ance if it made provisions to permit dual 
name usage of all services obtained with 
the card. 

Therefore, the district court order 
was affirmed in all respects, and FDOC 
must allow prisoner services under a dual 
name when a prisoner can prove a legal 
religious name change has been received. 
See: Hakim v. Hicks, 223 F.3d 1244 (11th 
Cir. 2000) -B 
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Non-Physical Damage Claims Barred Until Released 


T he Court of Appeals for the 
Eleventh Circuit has held that a 
lawsuit which seeks damages for emo- 
tional and mental claims filed by a prisoner 
while confined are barred, but the same 
claim can be pursued if filed after release. 

Eleven Georgia prisoners filed a law- 
suit claiming that their federal 
constitutional rights had been violated 
during a prison “shakedown.” All eleven 
were confined in prison when the law- 
suit was filed, but by the time the district 
court entered judgment fifteen-and-a-half 
months later six of them had been re- 
leased from prison. 

The district court applied the Prison 
Litigation Reform Act (PLRA), in 42 
U.S.C. §1997e(e), to bar those six prison- 
ers’ claim for monetary relief, because 
they had not alleged the requisite physi- 
cal injury. A panel for the Eleventh Circuit 
reversed on this ground, see Harris v. 
Gamer , 190 F.3d 1279 (llthCir. 1999), but 
rehearing en banc was granted. 

Upon review en banc, the court be- 
gan with the plain language of the 
statute. The court stated the operative 
language stated, “No federal civil ac- 
tion may be brought by a prisoner 
confined...,” and the load-bearing word 
is “brought” a derivative of the verb 
“bring.” The dispositive question is 
whether “bring” means to commence 
or start a lawsuit, or instead means 
maintain or continue it to conclusion. 
The court cited a wealth of authorities 
to show that it has long been under- 
stood that an action is considered 
“brought” at the time it is filed. The 
operative determination, therefore, is 
what was the prisoner’s status at the 
time of filing the action. 

The court then focused upon 
Congressional History of the PLRA. 
The legislative history shows Con- 
gress was concerned with the number 
of prisoner cases being filed, and its 
intent behind the legislation was to 
reduce the number of cases filed, which 
is why Congress made confinement 
status at the time of filing the decisive 
factor. Statements of Senators Dole and 
Kyi reveal Congress felt that filing of 
frivolous civil rights lawsuits are con- 
sidered to be a recreational activity for 
prisoners, who have little to lose and 
everything to gain. 


The distinction between current 
and former prisoner status made sense 
to the court because opportunity and 
costs of litigation rise following release, 
diminishing the need for special pre- 
cautions against weak suits. 

The court considered a hypotheti- 
cal situation that demonstrates the 
eposodic application of §1997e(e): A 
plaintiff is confined when he files the law- 
suit (the section applies); shortly 
thereafter he is released on parole (the 
section no longer applies); later he is ar- 
rested and jailed on parole violation (the 
section applies); he bails out and is re- 
leased (the section no longer applies); 
but after his parole is revoked, he is re- 
turned to prison again (the section 
applies again). The court stated that no 
one has yet to explain why Congress 
would have wanted the application of 
such an important provision, such as 
§1997e(e), to be such an on-again, 
off-again thing. Nonetheless, Congress’ 
language and History is implicitly clear. 

The six prisoners in this case, who 
were released, filed an amendment or 
supplement to indicate their status as 
former prisoners. Again, the court rejected 
such a move finding that §1997e(e) re- 
quires a finding of the prisoners 
incarceration status at the time of filing. 
However, the court held that if a damage 
claim is barred under the PLRA due to the 
plaintiff being incarcerated at the time of 
filing, that claim should be dismisssed 
without prejudice to re-filing if and when 
plaintiff is released. 

The prisoners further asked the court 
to find that §1997e(e) does not apply to 
“serious constitutional questions.” This 
position was rejected as it would require 
the court to essentially rewrite the sec- 
tion. The statute, as previously stated, 
provides no exceptions, serves Congress’ 
purpose of reducing the filing of prisoner 
lawsuits and, the court is bound by the 
unequivocal language of the PLRA. 

The significance of this case is that 
prisoners who have emotional or mental 
damage claims should wait until they are 
released from prison before filing their 
lawsuit if the claims would not be time 
barred. The Eleventh Circuit affirmed in 
part and vacated and remanded in part. 
See: Harris v. Garner, 216 F.3d 970 (1 1th 
Cir. 2000)(enbanc).H 
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New York AG 
Turns on Client 

Court of Claims judge de- 
ounced a high-ranking law- 
yer in the Attorney General’s office 
after she threatened and attempted to 
intimidate a claimant’s expert witness- 
who happened to be the former New 
York State Commissioner of Correc- 
tional Services. 

Former Commissioner Thomas A. 
Coughlin III was slated to be an expert 
witness in a claim being brought by a 
state prisoner, Dherise Robinson. She 
alleged that she was attacked and in- 
jured by another prisoner at Bedford 
Hills Correctional Facility on Novem- 
ber 14, 1995. Ms. Robinson contended 
that the attack resulted from the negli- 
gence of the Department of 
Correctional Services (DOCS). 

Judge Francis L. Collins of 
Saratoga Springs imposed a $500 sanc- 
tion on June Duffy, a bureau chief in 
the New York City litigation unit of the 
office of the Attorney General, for what 
he termed a “sad chain of events.” 

Anthony Annucci, counsel to 
DOCS, called Mr. Coughlin at the re- 
quest of the Attorney General’s office, 
to advise him that if he testified against 
the state the Attorney General would 
have to review indemnification issues. 
Ms. Duffy, the court said, instigated 
the threatening call to Mr. Coughlin, 
though she did not make the call. 

Mr. Coughlin is presently facing a 
$750,000 judgment in a case under ap- 
peal. The case involves a state 
prisoner, David McClary, who was 
locked in solitary confinement for four 
years. A federal jury in Rochester 
awarded Mr. McClary damages against 
Mr. Coughlin and other officials. Un- 
der Public Officer’s Law § 17, 
indemnification requires the approval 
of the Attorney General. 

“In the court’s view, the communi- 
cation with Mr. Coughlin on the eve of 
trial was not motivated by concerns 
arising out of an attorney/client rela- 
tionship, but rather was motivated 
solely to prevent Mr. Coughlin from 
testifying on claimant’s behalf,” Judge 
Collins wrote. 

Source: New York Law Journal 


Retaliatory Infraction 

T he Court of Appeals for the Sev- 
enth Circuit held a prisoner may 
bring a42U.S.C.§1983 action upon a claim 
of retaliatory disciplinary action even 
when the underlying disciplinary action 
has not been overturned. Illinois prisoner 
Anthony Dewalt sued various officials 
at Dixon Correctional Center alleging con- 
stitutional violations. 

Dewait’s problems began on August 
8, 1997 when prison guard Young ap- 
proached him at his job cleaning the 
prison school. Young made a series of 
sexually suggestive and racially deroga- 
tory comments regarding certain female 
teachers at the school. Dewalt filed a 
grievance against Young based on the 
incident. 

The following week Young went to 
Carol Biester, a school administrator, 
and suggested Dewalt was trying to 
initiate an intimate relationship with a 
teacher. Biester instructed Dewalt not 
to enter the teacher’s classroom. On 
August 14, 1997, Young ordered Dewalt 
to clean the teacher’s classroom, and 
Dewalt did so. Young then submitted a 
disciplinary report charging Dewalt 
with entering the classroom in contra- 
vention to Biester’s orders. Biester 
removed Dewalt from his job based 
upon the report. The Prison's Adjust- 
ment Committee found Dewalt guilty 
and ordered him permanently removed 
from his job at the school. 

In the ensuing months, Dewalt was 
issued two more disciplinary reports. The 
issuing guards informed Dewalt there was 
a concerted effort to punish him for his 
grievance against Young. In November, 
1997 Dewalt was issued another disciplin- 
ary report by guard Smith who informed 
Dewalt the report was written because of 
his grievance and guards “stick together”. 
Dewalt told Smith his actions were un- 
professional. Smith jumped up and 
pushed Dewalt into a doorframe. Medi- 
cal staff found no visible injury. 
Throughout this time period, Dewalt 
wrote several letters to Lamark Carter, 
Dixon’s warden, complaining about the 
described incidents. Carter, however, took 
no action. 

The federal district court dismissed 
the complaint for failure to state a claim. 
The Seventh Circuit on review found that 
Dewait’s claim against Smith for exces- 
sive use of force was properly dismissed 


Creates Heck Exception 

as the force used involved only de 
minimus injury not violative of the Eighth 
Amendment. Additionally, the claim 
against Carter for failure to protect merely 
alleged negligence on Carter’s part and 
was also ripe for dismissal. The court also 
held that Dewait’s claims of sexually sug- 
gestive and racially derogatory language, 
although unprofessional, did not state a 
claim standing alone. However, Dewalt did 
allege sufficient facts to state a claim that 
he was removed from his job based on 
his race. 

The district court dismissed 
Dewait’s job removal claim holding it 
was a procedural due process claim 
that could not be pursued as a damage 
claim because the job loss was based 
on a disciplinary report. That Court held 
Dewalt was required to overturn the 
report through some other means un- 
der Edwards v. Balisok, 520 U.S. 641, 
1 15 S.Ct. 1584, 137 L.Ed.2d 906 (1997). 

The Seventh Circuit, however, 
found Dewalt alleged more than a pro- 
cedural due process claim. Rather, he 
alleged a Fourteenth Amendment equal 
protection claim and a First Amend- 
ment retaliation claim, to which the 
liberty /property interest for procedural 
due process claims does not apply. 
Dewait’s complaint alleged a chronol- 
ogy from which retaliation can be 
inferred. It was only after Dewalt filed 
his grievance against Young that 
Young and Biester acted to have him 
removed from his job. Additionally, 
other staff members admitted there was 
a concerted effort to retaliate against 
Dewalt. 

The Seventh Circuit held that 
Dewait’s claims challenged conditions 
of his confinement and not the fact or 
duration of his confinement. Thus, his 
case does not “lie at the intersection” 
of Sections 2254 and 1983. Under ex- 
isting precedent Dewalt may not 
pursue a habeas action challenging the 
disciplinary report as his punishment 
is only the loss of his prison job. Where 
a habeas is not applicable, a §1983 ac- 
tion may proceed without seeking to 
invalidate the State court action 
through habeas. The case was affirmed 
in part; reversed and remanded in part. 
Readers should note this is not a rul- 
ing on the merits. See: Dewalt v. Carter , 
224 F.3d 607 (7th Cir. 2000).® 
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Retaliation Claim Merits Factual Resolution 


A n Arizona federal district 
court has held that a 
prisoner’s claims that he was subjected 
to urinalysis, placed in administrative 
segregation, classified as a gang mem- 
ber and denied access to the law library 
as retaliation for filing civil actions 
against prison officials warranted pro- 
ceedings beyond summary judgment. 

Arizona prisoner Mark Koch filed a 
civil rights action against numerous of- 
ficials within the Arizona Department of 
Corrections (ADOC). Koch’s troubles 
began after he secured favorable judg- 
ments in three separate civil actions 
between October 1989, and September 
11, 1990. On September 26, 1990 the first 
urine sample was taken from Koch and 
he was placed in administrative segre- 
gation after the result was reported 
positive. Koch alleged in his first com- 
plaint the urine test was ordered as 
retaliation, without notice and, the 
sample was improperly handled causing 
contamination. The district court dis- 
missed the complaint, which was 
reversed on appeal. See: Koch v. Lewis, 
62 F.3d 1424 (9th Cir. 1995). 

Koch then was granted leave to 
amend his complaint to include facts 
showing that prison officials had 
transferred him sixteen times among 
eight separate ADOC institutions; tar- 
geted him for additional urine tests 
without proper cause; denied him ac- 
cess to law library and legal assistance, 
causing him to default a civil action; 
threatened him with classification as a 
gang member and extended segrega- 
tion for his continued pursuit of his 
civil rights actions. 

The district court, on Koch’s re- 
quest for preliminary injunction, found 
that he had stated a prima facie case of 
retaliation with respect to the unwar- 
ranted transfers, as prison officials 
failed to present any explanation for 
the transfers. The court declined to 
grant the request due to a failure to 
demonstrate an immediate threatened 
injury, which was affirmed on appeal. 
Koch v. Crist, 127 F.3d 1105 (9th Cir. 
1997). 

The parties then filed motions for 
Summary Judgment. By then Koch had 
been classified to the Security Threat 
Group (STG) as a member of the Aryan 


Brotherhood. Koch contended that “it 
is undisputed that [he] has not engaged 
in misconduct and that ‘but for’ his law- 
ful associations he would not suffer 
indefinite punitive sanctions.” The dis- 
trict court agreed. In fact, with the 
exception of the disputed urinalysis 
Koch has never been sanctioned for 
misconduct or rules violations in twenty 
years of incarceration. On the contrary, 
Koch has been commended for exem- 
plary behavior, assistance with prison 
programming, and “troubleshooting,” 
often at behest of prison officials. 

Prison officials alleged that Koch’s 
membership or association with the Aryan 
Brotherhood dates back to January 18, 
1990. Prison officials evidence contained 
two reports from 1990 depicting Koch’s 
ADOC authorized correspondence to an- 
other inmate giving an address to the 
ACLU; a 1981 photograph dipicting eight 
members of the ADOC authorized rodeo 
club; four reports from 1995 depicting 
Koch and others talking in the dining hall 
and engaging in lawful activities; three 
1990 reports depicting correspondence 
of Koch acting as the prisoner Caucasian 
representative for his unit upon ADOC’s 
request and; two reports from 1995 and 
1997 of Koch’s name being on a list con- 
fiscated from a prisoner subsequently 
STG classified. That list also contained 
names of unlikely Aryan Brotherhood 
members as it included women and 
hispanics. 

Koch challenged his STG classifi- 
cation as ex post facto, due process and 
First Amendment violations. The court 
dismissed the ex post facto claim find- 
ing the STG regulation does not punish 
past conduct, but requires current mem- 
bership in an STG. On the due process 
claim, the court held there must be some 
reliable evidence to prove current gang 
membership to support STG classifica- 
tion. The facts in this case present 
genuine issues of material fact yet to 
be resolved as to Koch’s current mem- 
bership in such a group. The evidence 
presented is based, for the most part, 
on ADOC approved activities. The First 
Amendment claim was based on ADOC 
requirement to renounce STG member- 
ship, and religious association rights. 
Although the renunciation rule has its 
own problems, the court found it does 


not survive the deferential view to be 
afforded prison officials expertise. As 
Koch’s religious claim was based on 
the unconstitutional Religious Freedom 
Act of 1993, the claim had to fail. The 
court further noted that precedent 
holds self-described religious sects can 
be STG classified. 

In relation to Koch’s claim that he 
was denied legal assistance and law li- 
brary access while on administrative 
segregation, the court found this claim 
well stated. Koch presented evidence 
showing that a civil rights lawsuit was 
dismissed for inability to pursue the ac- 
tion. Koch presented numerous 
grievances and affidavits to support de- 
nial of access. 

The district court denied summary 
judgment on the retaliation, denial of 
access claims, as well as the liberty in- 
terest claim on whether reliable 
evidence exists to support current gang 
membership. Readers should note this 
is not a ruling on the merits. This case 
contains a wealth of case law and dis- 
cussion of standards on the issues 
discussed herein. See: Koch v. Lewis, 
96 F.Supp.2d 949 (D. Ariz. 2000).B 
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Constant Illumination States 
Eighth Amendment Claim 


P ennsylvania state prisoner 
Lamont Harris filed a pro se pe- 
tition for review, alleging that being 
forced to live in constant illumination 
24 hours per day while in punitive seg- 
regation was cruel and unusual 
punishment in violation of the Eighth 
Amendment. Harris claimed that as a 
result of the constant lighting, he de- 
veloped eye problems, sleeping 
disorders, headaches and mental prob- 
lems due to lack of sleep. 

The Commonwealth Court of Penn- 
sylvania focused on the allegations of 
injury, as against mere discomfort, in 
denying the state’s motion to dismiss 
on grounds that Harris had failed to 
state a claim. The court distinguished 
cases which found that the “constant 
presence” of lighting, without more. 


did not state an Eighth Amendment 
claim, from those cases where the con- 
stant illumination was alleged to have 
caused injury. The court relied heavily 
on Keenan v. Hall, 83 F.3d 1083 (9th 
Cir. 1986), amended at 135 F.3d 1318 (9th 
Cir., 1998), wherein the prison officials’ 
motion for summary judgment was de- 
nied, and on LeMaire v. Maass, 745 F. 
Supp. 623 (D.Or. 1990), where that 
court found there was “no legitimate 
penological justification for requiring 
[the prisoner] to suffer physical and 
psychological harm by living in con- 
stant illumination” and held the 
practice unconstitutional. 

Accordingly, the court ordered 
Pennsylvania to answer Harris’ peti- 
tion. See: Harris v. Horn, 747 A. 2d 1251 
(Comm. PA 2000) B 


Private Jail Settlement Not a Consent Decree 
under PLRA 

by John E. Dannenberg 


Georgia Parole Law May 
Violate Ex Post Facto 

T he Court of Appeals for the 
1 1th Circuit held that a Geor- 
gia law changing the frequency 
between parole hearings may violate 
the ex post facto clause. Georgia pris- 
oner Paul Harris claimed the retroactive 
application of Ga. Comp. R & Reg. r. 
475-3-. 05(2)(1986)(the regulation), 
which changes the frequency of 
parole-reconsideration hearings to at 
least once every eight years from the 
annual review required when Harris 
committed his offense in 1969 vio- 
lates the Ex Post Facto Clause. 

The Court stated it had considered 
the regulation on two occasions previ- 
ously. In Akins v. Snow, 922 F.2d 1558 
(11th Cir. 1991) the Court found the 
regulation violated the Ex Post Facto 
Clause. The parole board decided that 
Akins was overruled in California 
Dept, of Corrections v. Morales, 514 
U.S.499, 115 S.Ct. 1597, 131 F.Ed.2d588 
(1991). 

In Jones v. Gardner, 164 F.3d 589 
(11th Cir. 1999), reversed and remanded, 
120 S.Ct. 1362, (2000) the Court exam- 
ined the regulation in light of Morales 
and held it reaffirmed Akins. The Jones 
Court explained the regulation was dis- 
tinguishable from the California law in 
Morales as it applied to a wider range 
of prisoners and did not require par- 
ticular findings on why parole would 
not be granted if reviewed within the 
extended period. 

The U.S. Supreme Court reversed 
and remanded Jones stating the Elev- 
enth Circuit “failed to reveal whether 
the amendment to Rule 475-3-. 05(2), 
in its operation, created a significant 
risk of increasing his punishment.” 
The “operation of the Georgia parole 
system may produce relevant evi- 
dence and inform further analysis on 
point.” 

The district court did not have the 
benefit of the Supreme Court ruling in 
Jones prior to ruling on Harris’ case. 
The Eleventh Circuit remanded to al- 
low Harris the opportunity to make the 
showing required by Jones. See: Har- 
ris v. Hammonds, 217 F.3d 1346 (11th 

Cir. 2000) B 


T he United States District Court, 
Eastern District of CA, held that 
a “private settlement” agreement to cap 
the El Dorado (California) County jail 
population was not a “consent decree” 
as defined in the Prison Litigation Reform 
Act (PLRA), and that it was therefore im- 
mune from attack in federal court under 
the PLRA’s termination provisions sub- 
sequently enacted at 18 USC §3626. 

In a 1990 certified class action com- 
plaint to cap jail population at the 
Placerville and South Lake Tahoe jails, the 
parties settled under court oversight in 
1994 when an Order of Settlement as well 
as a final judgment of dismissal were en- 
tered. 

Notwithstanding the finality of the 
judgment, the County moved to reopen 
the case subsequent to the 1996 enact- 
ment of the PLRA, seeking termination 
of the more than two-year-old “consent 
decree” pursuant to 18 USC §3626. Al- 
ternatively, the court considered 
reopening the judgment under 
Fed. Rules. Civ.Proc. Rule 60(b). 

Relying on Taylor v. United States 
(Arizona), 181 F.3d 1017 (9th Cir. 1999) 
(en banc), the court noted that when a 
judgment is entered, any interlocutory 


order is automatically terminated by the 
judgment and disappears. Because en- 
forcement of a terminated judgment 
was moot, no live motion existed now 
for the court to rule on. Parenthetically, 
the court suggested that defendants 
could avoid this problem in the future 
if they sought a consent decree with 
each settlement agreement, or at least 
gained the court’s continuing jurisdic- 
tion. 

The court held that “private settle- 
ments” were distinguished from 
“consent decrees”, relying upon the 
definition given in 18 USC §3626(g), 
which defines “consent decrees” as 
court relief other than “private settle- 
ments”. 

Since there was a “private settle- 
ment” agreement here, there was ipso 
facto never any “consent decree”, and 
relief under the PLRA was not avail- 
able. Accordingly, the court denied the 
termination motion for lack of jurisdic- 
tion. The denial was without prejudice 
to permit the County to attempt pro- 
ceedings in state court, sounding in 
contracts. See: York v. County of El 
Dorado, 119 F.Supp.2d 1106 (E.D.Cal. 
2000) B 
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Oklahoma Good Time Rule Violates Ex Post Facto 


T he Tenth Circuit Court of Ap- 
peals held that an amended 
Oklahoma Department of Corrections 
(ODOC) regulation that rescinded 
earned good time credits violates the 
Ex Post Facto Clause. 

Prisoner Steve A. Smith filed a 
petition for writ of habeas corpus chal- 
lenging the April 9, 1997 revision to 
OP-060213, (the regulation). The fed- 
eral district court adopted the 
magistrate’s recommendation and de- 
nied the petition. 

ODOC classifies its prisoners into 
four categories that determine the rate 
at which good time credits are earned. 
Level 1 earns zero credits, while Level 
4 earns forty-four credits per month. 
From the date of his conviction in 1990 
until March 1992, Smith was classified 
as Level 2 and earned twenty-two days 
per month. 


On March 17, 1992 ODOC found 
Smith guilty of attempted escape and 
reduced him to Level 1 . Prison officials 
later promoted Smith to Level 3 on 
March 1, 1993 and to Level 4 on June 1, 
1993. Smith accumulated credits at 
these levels until January 5, 1999 when 
he received notification that 1,276 cred- 
its were being deducted as a result of 
an ODOC time calculation audit. 

The Tenth Circuit stated that 
agency regulations are encompassed 
under the Ex Post Facto Clause when 
they are legislative in nature and, there- 
fore, treated the regulation as a law. The 
ODOC maintained the 1997 revision to 
the regulation was merely a clarifica- 
tion of that which was in effect since 
1988. 

The Court found, however, that the 
phrase “active misconduct security 
points” as used in the 1988 version were 


not encompassed in the term “active 
custody assessment points in the Es- 
cape History [section]” of the 1997 
revision. This finding was based, in 
part, upon ODOC documents which 
showed ODOC case managers applied 
the regulation according to three dif- 
ferent interpretations, each of which is 
different than the interpretation ODOC 
urged the Court to adopt. 

The Tenth Circuit held that the 
1997 amendment to regulation 
OP-060213 was a substantive change 
that was not foreseeable when Smith 
was charged with escape misconduct, 
and it adversely affected his punish- 
ment. The case was reversed and 
remanded to the district court with di- 
rections to grant the writ of habeas 
corpus. See Smith v. Scott, 233 F.3d 
1191 (10th Cir. 2000).® 
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The Perpetual Prisoner Machine: How 
America Profits From Crime 

by Joel Dyer, Westview Press, 2000 (318 pages) 

Reviewed by Rick Card 


A n estimated 69 million people, 
>r 44 percent of all households 
now own stock or invest in one of 
thousands of mutual funds. Accord- 
ing to Joel Dyer, they are all “deriving 
at least a small portion of their profits 
from crime.” 

In his latest book. The Perpetual 
Prisoner Machine , Dyer demonstrates 
how prison profiteering threatens the 
fabric of our democratic ideals, setting 
us up for a prison expansion of unimag- 
inable proportion. 

Analyzing our current criminal jus- 
tice policy. Dyer points out how 
prisoncrats have twisted the issues 
into an argument they cannot lose. By 
using fallacious reports of rising crime 
to call for more prisons is one thing, 
but to say that prisons are working 
when the numbers fall— in effect call- 
ing for more prisons to further reduce 
crime--is an example of having your 
cake and eating it too. 

Dyer calls it flipping a coin with a 
prison on both sides. The losers are 
two million souls caged like animals 
and taxpayers who foot the expanding 
bill; the winners are prison contractors, 
suppliers, investors, service providers, 
and law enforcement agencies who 
reap larger budgets and higher profits. 

The Perpetual Prisoner Machine 
rips apart the prison industrial complex 
and shows us the inner workings of a 
malignant world driven by the unceas- 
ing quest for profits. From high profile 
Wall Street investment banks to small 
time chemical weapons suppliers, ev- 
eryone is jockeying for a position in 
the high-profit game of mass incarcera- 
tion. 

The myth of cost savings associ- 
ated with private prisons is busted to 
rubble by Dyer’s unflinching analysis. 
He shows how, contrary to popular be- 
lief, private prisons have no proof of 
saving taxpayer money, yet continue 
to grow at alarming rates. What’s more, 
he raises the hard questions about 
what it means to grant private corpo- 


rations with the power to punish and 
even kill American citizens - a right that 
should be exclusive to the state. 

Dyer pulls the covers back and 
shows us not only what is going on, 
but why it is happening and what we 
can expect if things aren’t changed. He 
has a fresh voice; a voice of real con- 
cern. He puts both his head and his 
heart into his words, calling even the 
most conservative-minded individuals 
to ponder the danger of our present 
course. 

This is a book to read and under- 
stand. Two million citizens locked away 
is one thing to grapple with, but profit- 
ing from their demise is an monstrous 
exercise that must be stopped. Joel 
Dyer has just taken our first step. 

This book is available in paperback 
from PLN for $19. See the order form 
on page 34. | 


Mary's Magic 

t\t r*J f%i 

Hello guys and gals. I'm Mary. I 
have an incarcerated tan and feet 
year struggles. I also know how 
important if is to hove the ability 
to send nice gifts to your laved 
ones. Let me hook you up an any 
occasion. Send for Fnp catalog and 
see wfisf services I have to offer 


you. 


Mary's Magic 
PO Box 760473 
Lathrap Village. MI. 48076 


BOP Medical Personnel 
Absolutely Immune from Suit 


T he Second Circuit Court of Ap- 
peals held that medical person- 
nel employed by the Bureau of 
Prisons (BOP) are absolutely immune 
from suit. 

Prisoner John Andrew Cuoco, a 
preoperative male to female transsexual, 
filed an action against various officials 
at the BOP facility in Otisville, New 
York. Cuoco named as defendants 4 
members of the BOP’s medical services, 
the director of BOP and warden of the 
facility. 

The defendants filed a motion to 
dismiss or for summary judgment. The 
District Court denied in part and 
granted in part the motion. All parties 
appealed. 

The Second Circuit in its analysis 
of the case discussed the Public Health 
Service Act, 42 U.S.C. §233(a)(1998). 
Section 233(a) makes the Federal Tort 
Claims Act (FTCA) the exclusive rem- 


edy for “personnel injury, including 
death, resulting from the performance 
of medical, surgical, dental or related 
functions... by any commissioned of- 
ficer or employee of the Public Health 
Service while acting within the scope 
of his office or employment.” 

Cuoco’s Bivens claim is against 
BOP medical personnel employed by 
the Public Health Service, who were 
making decisions entirely within the 
scope of their employment. The Court 
held that Cuoco’s exclusive remedy 
for monetary damages is against the 
United States under the FTCA. 

The Second Circuit ordered that 
summary judgment was due the medi- 
cal personnel and dismissal on qualified 
immunity grounds to all other defen- 
dants. See: Cuoco v. Moritsugo, 222 
F.3d 99 (2d Cir. 2000). B 
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Trial Required in Oregon 
Law Clerk Retaliation Suit 


federal district court in Or- 
gon denied, in part, prison 
officials’ motion for summary judgment 
on a claim of retaliatory removal from a 
prison job. The court also rejected 
prison officials’ defense of qualified 
immunity. 

State prisoner Darrick Hunter was 
removed from his prison job as a legal 
assistant for filing an “inmate commu- 
nication form” (“kite”) with prison 
officials regarding the alleged confis- 
cation of another prisoner’s legal work. 
As a result of the removal. Hunter 
brought suit under 42 U.S.C. § 1983 al- 
leging that he was terminated in 
retaliation for asserting his free speech 
rights and his right to petition the gov- 
ernment for redress of his grievances. 
Prison officials then filed a motion for 
summary j udgment . 

The court found that the “filing of 
informal prison grievances such as 
kites, which the prison essentially 
pressures prisoners to file before fil- 


ing a formal grievance, is a protected 
activity for redress of a grievance un- 
der” Bradley v. Hall, 64 F.3d 1276 (9th 
Cir. 1995). 

The court then concluded that it 
was “unclear whether defendants retali- 
ated against Hunter for exercising his 
First Amendment right to petition the 
government for redress of his griev- 
ances by removing him from the inmate 
legal assistant position or whether they 
removed him for other reasons.” Ac- 
cordingly, the court held that a genuine 
issue of fact existed as to defendants’ 
true motive, precluding summary judg- 
ment. 

The court also rejected defen- 
dants’ claim of qualified immunity, 
holding that prior to Hunter’s kite, the 
law was clearly established that prison 
officials were precluded from retaliat- 
ing against a prisoner for filing a prison 
grievance. See: Hunter v. Heath, 95 
F.Supp.2d 1140 (D.Or. 2000). H 



Preliminary Injunction Granted in TB-Hold Case 


A federal district court in New 
York granted a Rastafarian 
prisoner’s motion for a preliminary in- 
junction in an action challenging a 
prison policy compelling his placement 
into restrictive confinement for one 
year for refusal on religious grounds 
to submit to a tuberculosis (TB) test. 
The court held that the prisoner 
showed a clear and substantial likeli- 
hood of proving at trial that his First 
Amendment rights would be violated 
by the policy. 

State prisoner Dennis Reynolds re- 
fused to submit to a TB test asserting 
his First Amendment right to exercise 
his religion. As a result he was ordered 
to be placed into restrictive confine- 
ment known as Tuberculin Hold 
(TB-Hold) for one year. 

Reynolds brought suit challeng- 
ing the legitimacy of the TB-Hold and 
moved for a preliminary injunction bar- 
ring his placement in TB-Hold pending 
trial. 

Following a hearing, the court 
granted Reynolds’ motion. In doing 


so, the court found that in applying 
Turner v. Safley, 482 U.S. 78, 107 S.Ct. 
2254 (1987), Reynolds showed “a 
clear and substantial likelihood of 
success in proving at trial that there 
is no valid or rational connection be- 
tween placing an inmate who refuses 
PPD testing in TB-Hold and” protect- 
ing the health of other prisoners or 
staff. 

The court also found that if a pris- 
oner “refuses a PPD test on religious 
grounds, there are alternatives that ac- 
commodate an inmate’s religious beliefs 
at de minimis cost to any valid interest 
articulated by” prison officials. Finally, 
the court concluded that it is not clear 
that there would be any impact of an 
alternative regime on other prisoners, 
staff or the allocation of prison re- 
sources. 

This case provides extensive infor- 
mation on tuberculosis in general and 
in the prison setting. See: Reynolds v. 
Goord, 103 F.Supp.2d 316 (S.D.N.Y. 
2000)* 
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Summary Judgment for Private Physician Reversed 


T he Ninth Circuit Court of Ap- 
peals reversed a district court’s 
grant of summary judgment to a private 
physician under contract with the 
county, holding that contract services 
provided to the county constituted 
state action. The court also held that 
qualified immunity was categorically 
unavailable to the physician. 

Jerry Jensen filed an action for 
damages pursuant to 42 U.S.C. Section 
1983 for unlawful arrest any restraint 
against Lane County, certain officials, 
a hospital, and a private medical prac- 
titioner, Jeffrey Robbins, M.D. The 
district court granted summary judg- 
ment in favor of Dr. Robbins, 
concluding that his conduct in signing 
a commitment order did not constitute 
state action, and alternatively, if it was 
state action that Dr. Robbins was en- 
titled to qualified immunity. The 
remaining defendants went to trial and 
a jury found in their favor. The only 
issue on appeal was whether Dr. 
Robbins was entitled to summary judg- 
ment. 


The Ninth Circuit noted that the 
relevant test for determining whether 
Dr. Robbins’ actions were state action 
was the “close nexus/joint action” test. 
In applying that test, the court con- 
cluded that “the state has so deeply 
insinuated itself into [the commitment] 
process that there is ‘a sufficiently 
close nexus between the State and the 
challenged action of the [defendant] so 
that the action of the latter may be fairly 
treated as that of the State itself.” 

The court reversed the summary 
judgment holding that it was not sup- 
ported by either of the reasons given 
by the magistrate judge and presented 
to the court on appeal. The court de- 
clined to determine whether Jensen was 
entitled to a trial and noted that it was 
expressing no opinion on the availabil- 
ity of summary judgment on other 
grounds. The court specifically noted 
that it was not foreclosing the possi- 
bility the Dr. Robbins may be able to 
assert an affirmative good faith de- 
fense. See: Jensen v. Lane County, 222 
F.3d 570 (9th Cir. 2000).® 


New Jersey Prisoners Entitled 
to Cross Examine Witnesses 


$250,000 Award to Beaten 
Texas Prisoner Upheld 

A $250,000 jury award to a beaten 
Texas prisoner and a 
court-ordered award of $95,000 in 
attorney’s fees were upheld on appeal to 
the Fifth Circuit who found that the 
amount of damages was reasonable and 
the trial court did not abuse its discre- 
tion by giving a single jury, interrogatory 
which combined the issues of liability and 
qualified immunity. 

In August 1995, Robert Sikes was a 
prisoner at the 2800-bed John B. Connally 
State Prison in Kennedy, Texas. Follow- 
ing a dispute with a woman prison guard, 
Sgt Juan Gaytan, then a guard at the 
Connally prison, brutally assaulted Sikes, 
causing serious and permanent injuries. 

Sikes sustained a dislocated shoul- 
der, injuries to his left elbow, conjunctival 
hemorrhaging in his left eye, and loss of 
vision in his left eye, and severe lacera- 
tions and contusions of his face. 

In December 1998, following a 42 
U.S.C. §1983 action against Gaytan indi- 
vidually and in his official capacity, a U.S. 
District Court in San Antonio awarded 
Sikes $50,000 in compensatory damages, 
$200,000 in punitive damages, and 
$95,000 in attorney’s fees. (Unpublished: 
see PLN, August 1999, p. 13.) 

Gaytan appealed the trial court’s de- 
nial of separate jury instructions on the 
issues of liability and qualified immunity, 
the sufficiency of evidence to support 
the award of future damages and medical 
expenses, and the amount of punitive 
damages awarded. 

Gaytan, without citing applicable 
authorities, argued that the trial court 
confused the jury by submitting the is- 
sues of liability and qualified immunity 
as a single interrogatory. 

The Court of Appeals found 
Gaytan’s argument without merit and 
ruled that a trial court is afforded great 
latitude in framing interrogatories given 
to the jury. Absent a showing of abuse 
of discretion, the trial court’s action would 
not be disturbed. 

On the question of damages, the ap- 
pellate court found ample evidence to 
support the trial court’s award. The judg- 
ment of the district court was, therefore, 
in all respects, sustained. | 

Source: The Houston Press 


H olding that a prisoner was en- 
titled to cross examine and to 
confront the complaining witness at a 
prison disciplinary hearing, a New Jer- 
sey appellate court reversed the 
sanctions imposed on a prisoner ac- 
cused of tampering with a locking 
device on a gate. 

Robert Decker, a prisoner at the 
East Jersey State Prison, was accused 
of tampering with or blocking a locking 
device while leaving the prison-dining 
hall on September 21, 1999. At a disci- 
plinary hearing, Decker and two 
prisoners testified that there were 50 
to 60 prisoners behind Decker who 
were pushing and moving their way out 
of the dining hall. Decker tripped on 
something, fell into the gate and caused 
the gate to open. 

Prison guard Dirmeitis, the charg- 
ing guard, claimed that Decker’s act 
was intentional and jeopardized the 
security of the prison. At the disciplin- 
ary hearing. Decker’s request to 


confront and cross-examine Dirmeitis 
was denied. The hearing officer simply 
asked Dirmeitis to submit a supplemen- 
tary report to satisfy the request for 
confrontation. 

The court of appeals disagreed 
with this procedure and held that where 
a prisoner is charged with a disciplin- 
ary infraction and the matter turns on 
the credibility of the prisoner or the 
guard, the prisoner is, upon request, 
entitled to confront and cross-examine 
the guard. In Decker’s case, the court 
held he was entitled to challenge 
Dirmeitis’ perceptions by developing 
why the guard thought the gate inci- 
dent was purposeful as opposed to 
accidental. 

The court reversed the final admin- 
istrative determination of the 
disciplinary hearing officer and re- 
manded the matter for further 
proceedings. See: Decker v. New Jer- 
sey DOC, 75 1 A. 2d 1094 (NJ Super. A.D. 
2000 ). | 
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I WANT TO HEAR FROM YOU 

AND EVERYONE YOU KNOW AND EVERYONE THEY KNOW 
Regarding Federal State and Local Corruption To Include Waste, Theft, Fraud and Abuso. 

Please alkw me to introduce myaelf to you. My name =s Michael Martin, and for the Iasi two years I have 
been trying my head out to expose massive corruption within our country's criminal rustics system, I know 
what i am la iking about, as I was a tederal Inmate from 1 99S to 2000. Because the Justice Department 
has not been very interested r Iheir own very severe internal problems. I have elected to share my 
Information and hopefully yours with Congress and the American people. Because nothing changes until 
our nations crtizensAanpayers and Congress find aul, I need, your information and I nood some help Irom 
you everyone you know and everyone they know. 

The Kind 01 Information I Need From You And AH You Know includes: 

* Have Federal, Stele or local PoHce/Agects Stolen drugs, Cash or Personal Property From Yon 9 

* Can You Tell Me Aboul Of ficia ^Employees At Your InslIkJlion Stealing From or Defrauding i Bilking 
The Taxpayer Out 01 Their Hard Earned Money? (TELL ME EVERYTHING) 

* Have You Been Beaten, Abused or A Victim Of Racism Gy Any Official Within The Criminal Justice 
System? (Federal, Slate. Local - Tell Me Everylmng^ 

* Can You Tell Me Aboul OthcialsrEmployees At Your Institution Selling Drugs To Inmates? 

+ Tell Me Everything You Know About A Justice Department Scheme Called Umcor or Any Other 
Prison Factory That Waste&'Bilks The Tax-payer Or Defrauds Them In Any Way. 

* D d A Professional Government Wrtness/Emplayes Lia About You At Your Trial? 

* Tell Me Everything The Taxpayers Should Know About Private Prisons. 

This fnformation will be invaluable for Ihe waiting national media and Congress. You need to get very 
specific for me. (Names, Dates. Times, Elc.) None of your specific nfarmarion will be used, re leased 
unless i obtain written authproration from you. 

Once the ciSizen&'taxp&yer yet a good dose ot reality, I am confident Ihings will change, but nothing 
happens without you arc everyone you know. As pari ot this etlort I will be purchasing full page 
advertising space m national newspapers like USA Today. Along with your information I would asftthal 
you have someone send a donation of at least Slft.OO so lhat I can purchase the advertising space. 
Checks' money orders should be made payable lo Advssions (no relation lo me) and should be included 
with your informal on. 

I need to emphasize that nothing happens wllhout every one ot you I need to also say that this process I 
have started is about Peace, so I will expect that all of you will be on your absolute best behavior, Let me 
go on to say tfiaf our nation needs prisons: we need law enforcement: and we need honest courts; but 
law and order can'l bo unjusl or acoliod with a double standard, and that's the point. It's importanl that 
you get me your information and dbnalion. Due to the huge response thus tar. the deadline has been 
extended to September l 20(11. White I know that I am nos much, I love llrns country and the taxpayers 
deserve better man they are getting. I hope to bear from everyone of you. Thank you. 

Mmhael Martrn 

4739 University Way NE Box #1 126 
Seattle, Washington 981 OS 


DO NOT SEND ME YGLJR APPEAL. I'M NOT AN ATTORNEY, AND I DO NOT DO LEGAL WORK. 


Prison Legal News 


31 


July 2001 


Alaska: On May 4, 2001, Anchor- 
age superior court judge Elaine 
Andrews terminated the 20-year-old 
Cleary conditions case. Andrews ruled 
that the overcrowding and related prob- 
lems that were at the root of the class 
action lawsuit have been resolved. 
Andrews said she would file an opin- 
ion addressing the constitutionality of 
the Alaska Prison Litigation Reform 
Act. 

Colombia: On May 7, 2001, 200 
guerrillas belonging to the Fuerzas Ar- 
madas Revolucionarias de Colombia 
(FARC), stormed a prison in Calota us- 
ing machine gun fire, missiles and 
propane gas cylinders filled with explo- 
sives. The latter were used to blast the 
front gate off the prison wall. No one 
was killed in the attack but 68 prison- 
ers were liberated, among them FARC 
members. The prison was largely de- 
molished during the attack. 

Three days later, a dozen of the 
freed prisoners, mostly petty thieves 
serving short sentences returned to the 
prison to turn themselves in. Under 
Colombia law, prison escapees who 
turn themselves in within 72 hours of 
escaping are entitled to amnesty. Com- 
menting on the returnees, a prison 
spokesman said: “They wanted to see 
their children, have a few drinks. As 
long as they are all back by 10 PM to- 
night, they will not be penalized.” 

El Salvador: In early May, 2001, 
Antonio Escobar Torres was shot and 
killed by prison guards at the La Union 
prison. Torres, convicted the week be- 
fore of murder, had climbed the prison’s 
wall and razor wire when he was de- 
tected and ordered to stop. Instead, he 
jumped from the wall and was shot and 
died instantly. Jose Santos Avila was 
escaping with Torres. He too ignored 
guards’ orders to halt. While not in- 
jured by gunfire, Avila fractured his 
foot when he jumped from the wall. He 
was recaptured a short distance from 
the prison. 

Massachusetts: In May, 2001, the 
Governor’s Council voted unanimously 
to refuse a second five-year term to 
Mary Ellen Doyle on the state parole 
board. Doyle is a crime victim’s advo- 
cate whose parents and 15-year-old 


News in Brief 

brother were killed in a 1975 home in- 
vasion. Some board members said they 
voted against Doyle because she lied 
about her role in the parole hearing of 
Terrance Milan, one of the men con- 
victed in her family’s murder. 

Others cited concern about the 
parole board being stacked with pro 
police hacks. Law professor Wallace 
Holohan noted that during parole hear- 
ings Doyle would frequently roll her 
eyes or make facial expressions of 
disbelief when prisoners testified. 
The six remaining parole board mem- 
bers now consist of three ex 
prosecutors and three current or 
former police officers. 

New Mexico: On May 17, 2001, fed- 
eral prosecutors charged former 
Wackenhut prison guards Gary Butler, 
28; Lt. William Fuller, 37; Lt. Matias 
Serrata Jr. 29; and Kendall Lipscomb, 
25, with beating and kicking a prisoner 
in 1998 and then covering it up. 

The attack occurred at the Lea 
County Correctional Facility, which is 
operated by the private, for profit, 
Wackenhit Corporation. Butler and 
Fuller are charged with attacking the 
unidentified prisoner, with Serrata 
standing by watching the attack and 
Lipscomb giving false reports and tes- 
timony about the attack. Butler inflicted 
facial injuries on himself to justify the 
attack. 

Oklahoma: On April 23, 2001, 
$12,000 was discovered missing from a 
safe in the administrative area of the 
Corrections Corporation of America 
run Tulsa jail. CCA warden Jim Cooke 
asked Tulsa police to investigate the 
theft. While police were questioning 
employees, one of the employees went 
into Cooke’s office and confessed to 
the theft. Police say the employee re- 
turned most of the money. 

Cooke asked police to drop the in- 
vestigation but they declined to do so, 
stating that it was up to the prosecutor 
to press or drop charges. Larry Mer- 
chant, the Tulsa County Criminal 
Justice Authority’s compliance officer 
appeared mystified by Cooke’s efforts 
to derail the investigation. Merchant 
told media: “I’m puzzled, normally em- 


ployers want to have the laws en- 
forced.” 

South Africa: In early May, 2001, 
a cholera outbreak at the Westville 
prison near Durban left one prisoner 
dead and 600 sick. The source of the 
outbreak is unknown but cholera is 
generally caused by feces contami- 
nated drinking water. 

Texas: On April 30, 2001, Richard 
Obrenovich the San Antonio Police 
Department’s liaison to the Crime Stop- 
pers program, pleaded no contest to 
stealing at least $6,600 from the pro- 
gram by placing calls to the program’s 
hotline posing as an anonymous tip- 
ster. Obrenovich said he was “just 
borrowing the money.” 

Using police records, Obrenovich 
would look up the addresses of proba- 
tioners with active warrants, then tell 
the hotline where the fugitives were. 
For each probationer captured, 
Obrenovich was paid between $50 
and $1,000. He received at least 22 
payments in the nine months he 
headed the program. Both media and 
police seem to ignore the fact that if 
Obrenovich was able to locate fugi- 
tive probationers rather easily using 
police records then perhaps police 
could do the same. 

Utah: On January 24, 2001, the 
state prisons at Draper and Gunnison 
were placed on lockdown after six 
Draper prisoners were stabbed. The 
stabbings were apparently in retaliation 
for the earlier stabbing of a prisoner 
transferred from Gunnison to Draper. 
Prison officials claimed the stabbings 
are gang related and are duly inves- 
tigating. The names of the stabbed 
prisoners were not released by prison 
officials. 

Venezuela: On May 8, 2001, a fight 
between rival prison gangs at a Caracas 
prison left six prisoners dead and 25 
injured. Most of the deaths and inju- 
ries resulted from a prisoner throwing 
a hand grenade. Prison officials claim 
to have regained control of the situa- 
tion. Control is a relative term. In 2000 
at least 276 prisoners were killed in ri- 
ots and gang clashes, making 
Venezuelan prisons among the most 
violent in the world. | 
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Order These Great Books from Prison Legal News Today! 


The Celling of America: An Inside Look at the U.S. 
Prison Industry, by Daniel Burton Rose, Dan Pens 
and Paul Wright; Common Courage Press, 1998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 

From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing 
describing life behind bars in America throughout 
the twentieth century. 

Law Dictionary, Peter Collin Publishing, 288 pages. 

$15.95. 

Comprehensive law dictionary defines and explains 
more than 7,000 legal terms in simple English. Cov- 
ers civil, criminal, commercial, and international law 
and prison slang. Invaluable for lawyers and pro se 
litigants. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 
368 pages. $14.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer, in prison or 
out, should read this book. It tells readers how 
to determine their legal needs, fee payments, how 
to evaluate a lawyer’s qualifications, and much 
more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $24.95. 

Latest Edition of the scholarly classic documenting 
decades of U.S. government involvement in drug 
trafficking. A must read for anyone interested in 
the “War on Drugs.” 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 

$18.00. 

A radical critique of the prison industrial com- 
plex. Includes writing by many PLN contributing 
writers. An excellent companion to The Celling 
of America. 


QTY / 
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1022 


1013 


1016 


1015 


1014 


1009 


Legal Research: How to Find and Understand the 
Law, by Stephen Elias and Susan Levinkind; Nolo 
Press, 392 pages. $24.95. 

Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library 
exercises and practice research problems. A must for 
the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, 

by Richard Boire; Ronin, 271pages. $15.95. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 
accused of the use, sale or possession of marijuana. 
Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $14.95. 

Extensively researched account of the modern “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 
makers and those with first hand experience at all 
levels of the “drug war.” Crucial reading for anyone 
interested in understanding how the war on drugs 
got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $14.00. 

Historic analysis of modern prison slave labors roots in 
chattel slavery. Focuses on prison plantations and self 
sustaining prisons. Analyzes the impact segregation 
had in ensuring blacks were imprisoned and their labor 
exploited. Must reading to understand prison slave la- 
bor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, by Barry 
Scheck, Peter Neufeld and Jim Dwyer; Doubleday, 
298 pages. Hardback only. $24.95. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial mis- 
conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 
Prison, by Joy James; Saint Martins Press, 352 pages. 
Hardback only. $35.00. 

Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 
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Crime and Punishment In America: Why the QTY/ 
Solutions to America’s Most Stubborn Social Total 
Crisis Have Not Worked-And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 1019 
of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison L_ 
myths and discusses proven, effective means of 
crime prevention. 

Acres of Skin: Human Experiments at Holmesburg 
Prison, by Allen Hornblum; Routledge Press, 297 
pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military 
experiments and of testing cosmetics, drugs and 1020 
chemicals on prisoners. The experiments took place 

until the mid 1970’s. Compares American prisoner 

experiments to those carried out by Nazi doctors in 
concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, by 

Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 

the post civil war Southern economy. Explains 1012 

how prison slavery was an integral part of the 

American economy in the post civil war era. Puts 

today’s prison slave labor practices into con- 

text. 


Prison Madness: The Mental Health Crisis Be- 
hind Bars and What We Must Do About It, by 

Terry Kupers; Jossey Bass, 245 pages. Hardback 

only. $25.00. 

Renowned psychiatrist writes about the devastating 
mental health crisis in American prisons and jails. Cov- 
ers all aspects of mental illness, prison rape, racism, 
negative effects of long term isolation in control units 
and much more. 


Capital Crimes, by George Winslow; Monthly Re- QTY/ 
view Press, 360 pages. $19.00. Total 

Easy to read explanation of how economic policies j q 24 

create and foster crime and how corporate and gov- 

emment crime is rarely pursued or punished. Shows 

connections between crime and policies on the en- 

vironment, banking and other issues. 


With Liberty for Some : 500 Years of Imprisonment 
in America, by Scott Christianson; Northeastern 
University Press, 394 pages. $18.95. 1 026 

The best history of prisons in the US that there is. 

Solidly documents America’s as a prison nation to L_ 
the present. Puts the prison system in a historical 
context. 

Lockdown America: Police and Prisons in the Age 
of Crisis, by Christian Parenti; Verso, 290 pages. 

$15.00. 

Radical analysis of the ruling class war on the poor 1 002 

via the criminal justice system. Well supported by 

the facts and first hand reporting. Covers paramili- 

tary policing and SWAT teams, urban pacification 

and zero tolerance policing, the INS/Border Patrol 

and Prisons. Best book on these issues. 

No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New j „ f „ 

Press, 224 pages. Hardback. $25.00. 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and class 

inequality, creating a two tiered system of justice at 

all levels. 

The Perpetual Prisoner Machine: How America 
Profits from Crime, by Joel Dyer; Westview 102 < 
Press, 318 pages. $19.00. 

Expose on who profits from the prison industrial 

complex: private prisons, banks, investment houses 

and small companies. Explains how prison growth 
means more profit for business. 


Mail Payment and Order Form to: 


PRISON LEGAL NEWS 
PMB 148 
2400 NW 80th St. 
Seattle, WA 98 117 


Ship book order to: 

Name: 

Suite/Cell: 
Agency/Inst: 
Address: 
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VISA & MASTER CARD WELCOME 
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The Prisoner's 
Guide to Survival: 

The most comprehensive and 
current legal ossfctarcre 
manual available to prisoners. 
covering post-conuicdon relief 
and prisoners' civil rights, 

TO ORDER your copy 

OF THE PKISOMRS GUIDE 
to SURVIVAL: 

Cgmp 4 #Lr Older form bnflijw arid 
send wilh your p^ymrnl U" 

Pi] PUPL[iHJM 6 . INC. 

413-B 19th Street. 'Ida 
Lyilden . WA 9 BZE 4 

l-e00-S5J-W64 


" Can I challenge my conviction or 
sentence and win?" 

" What are my rights as a prisoner 
and how can I protect them?" 

T HE FRCbttNtRb GUIDE TO SURVIVAL helps answer these two most important 
quf Jtionj facing every min *nd woman imprisoned In the United St^tCe- 

No matte! what your legal or odueoitional background., Pm Prisoner^ Guide to 
JiirWvul Will help yog ksm how to research the Lau*, ^.tu(3y ygu.r rights deter- 
mine your legal options, and take the necessary steps to protect you' rights 
or challenge an illegal conviction or sentence. 

Complex itsL.es are explained in plain Lang jage so that e<en IF you don't 
have an atHnney you can nake an informed decision regard! ng your legal 
chokes- The Si*iwme Court decision In Apjjwwrdi' * New Jersey and Its poten- 
tial For sentence reduction for bhobsards of JeFencants is alu discussed. 


The SURVIVAL t ul fit Includes: 

- Current legislation and court decisions affecting prisoners. 

■ Actual slie example forms for Appeals, Habeas Corpus actions, Motions, 
CoicirLituLiDiul rights i um pL.iir ts fur itate & FederaL prison en, arid more. 

- Duct T.OQQ ShepArdlied cate law decisions covering crininaL conviction, 
^entendnj and prijpoiur chrt| rights, 

- An Ettenifvo pritqnrr assistance lemgrcc directory, 

■ A guido ffl dll Free rfflrn gF Information Art *nd Privacy Art- 


Our renders are impressed ; "MW, 1 " - h.ba m tm5.11-, nv 

'from the eye-catching, metaphorical endiess mace COvOf, to its easy 
organization, to the ureadih of subject matter - the book is more oppsof- 
if\g than any of the many others tte flrtempf to cover post-conviction 
juirtfEn In s^iort,- I'm impressed," -j.h., fti peuh. iu 

7 ifriViit it's a great hook which will he ent/emeSy useful to prisoners.,, 
Washington currently piano to ei>mr.este its pnson Jltlv libraries, whtch 
meons iboo.tr frJee toi's one mil he wx-,reo.T'ngJy important to prisoners 
insertion of oor tegol rights - " - f.w,, pike Vru*:^. w 
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THE PRISONER'S GUIDE Lb SURVIVAL 

PRICE: 
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New York Guards Watch as Prisoner Kills Cellmate 


I n the summer of 1999, New York’s 
prison officials opened a sleek 
new penitentiary on the outskirts of 
Malone, a tiny town 15 miles south of 
the Canadian border. By then. New York 
already had 69 prisons, but its 70th stood 
out from the others. This high-tech, $130 
million facility was the first prison in the 
state built specifically for prisoners who 
broke prison rules elsewhere. Attacking 
a guard or getting caught with a weapon 
could get a prisoner sent here, and so 
could lesser offenses, like smoking mari- 
juana. 

This prison was to be the ultimate 
management tool, a place to send the 
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by Jennifer Gonnerman 

most disruptive inmates so that the rest 
of the state’s prisons could run more 
smoothly. Officials gave it an innocu- 
ous name. Upstate Correctional Facility, 
but punishment here would take on an 
unusually harsh form. Just as in soli- 
tary confinement, the men would stay 
in their cells for 23 hours a day, never 
seeing a classroom or a mess hall. At 
Upstate, though, officials added a har- 
rowing twist: Each prisoner would be 
locked in a tiny cell all day with some- 
body else. 

Upstate prison was supposed to be 
not only cost efficient, but safe. Its ar- 
chitecture and hardware resemble those 
of “supermax” prisons across the coun- 
try, which were designed to contain the 
most violent inmates. Upstate’s state- 
of-the-art equipment includes prefab 
cells with showers in the corner, food 
slots in the door, and tiny outdoor cages 
attached to the back. The aim is to mini- 
mize contact between guards and 
prisoners, thereby shrinking the chance 
of a scuffle. Now prisoners can eat, 
wash, and exercise without a guard hav- 
ing to touch them. 

Despite its hefty price tag, 800-plus 
surveillance cameras, and 366-person 
security staff, one prisoner has already 
exited in an ambulance, never to return. 
Prison murders are more rare than one 
might imagine; there were five homicides 
inside all of New York’s state prisons 
between 1996 and 1999. But early on the 
morning of May 12, 2000, less than 10 
months after Upstate opened, Donnell 
Brunson killed his bunkmate in cell B- 
29 of 10 Building. Not only were three 


surveillance cameras pointed at the cell 
door, but there were also three guards 
standing outside. 

How did it happen? The clues lie 
hidden in a stack of paper and tapes: 
surveillance footage, internal prison 
memos, audiotapes from a disciplinary 
hearing, depositions taken by the state 
police, and crime scene photos. 

Pieced together, these bits of infor- 
mation tell a story that prison officials 
would rather you did not read. In fact, the 
state’s prison spokesperson did not re- 
turn several calls asking about this 
incident. 

Peeling back the layers of official 
secrecy, this murder tale reveals the inner 
workings of New York’s toughest prison. 
Along the way, it also raises serious ques- 
tions about the state’s policy of confining 
two problem prisoners together for 23 
hours a day. 

Neither of the men living in cell B- 
29 seemed like a very desirable 
roommate. Donnell Brunson, 35, was in 
the middle of a nine-year prison sen- 
tence for trying to rob a woman with a 
.22-caliber revolver. A Brooklyn native 
and high school dropout, Brunson had 
already done three stints in state prison 
for similar crimes. 

Brunson has shoulder-length 
dreadlocks, a Playboy bunny tattoo on 
his right biceps, and the torso of some- 
one who appears to have spent many 
hours lifting weights in the prison yard. 
Brunson is five feet six inches tall and 
165 pounds. 
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Prison Murder (cont.) 


While in prison, Brunson often got 
into trouble for having “dirty urine,” or 
testing positive for drugs. Such trans- 
gressions usually earned him a few weeks 
or months in “the box,” prison lingo for 
being locked in a cell 23 hours a day. While 
imprisoned in Attica in the fall of 1999, 
Brunson again tested positive for mari- 
juana. It was his fifth drug charge in 25 
months. 

Prison officials sentenced Brunson 
to a year in the box and shipped him to 
Upstate. Brunson had a few different 
cellmates over the next months, and in 
February 2000, he ended up with Jose 
Quintana, a 42-year-old former taxi driver 
from Brooklyn. Quintana had been born 
in Panama, and his education ended with 
eighth grade. He was about the same size 
as Brunson-five feet eight inches and 145 
pounds-and had “Madre” tattooed on 
one arm. 

In 1984, Quintana was punching and 
choking his girlfriend when a man tried to 
intervene. Quintana stabbed him twice 
and killed him. At the time, Quintana al- 
ready had a lengthy rap sheet, including 
a pending case for selling cocaine. A 
judge sentenced him to 18 years to life. 

Quintana continued his violent ways 
after he was locked up. His discipline 
record shows that he repeatedly assaulted 
other prisoners and was caught with 
weapons. (His prison file also includes 
an earlier incident in which he allegedly 
stabbed a fellow prisoner in a county jail.) 
In April 1999, Quintana got in trouble at a 
prison in Marcy for fighting with other 
prisoners. He was sentenced to 21 months 
in the box. Eventually, he too was sent to 
Upstate. 

How Quintana ended up in the same 
cell with Brunson is unclear. According 
to a report released last December by the 
state’s prison commissioner, the Depart- 
ment of Correctional Services has an 
“extensive screening process” that “pro- 
hibits the double celling of inmates . . . 
who are highly assaultive, those exhibit- 
ing histories of aggressive homosexual 
behavior, and those with histories of ex- 
treme violence.” 

Though Quintana was a murderer 
with a history of attacking other prison- 
ers, he was locked in a cell with Brunson. 
There was trouble from the start. 


Upstate’s rectangular cells are larger 
than others in the state system, but they 
are still only fourteen by eight and a half 
feet, or about the size of a large walk-in 
closet. Standing in the middle of a cell, a 
prisoner can touch both the bunk bed and 
the wall. There are no bars on the doors 
here. Instead, the cells each have a two- 
inch-thick steel door with a small Plexiglas 
window. 

The prisoners stay in their cells all 
day, and the most exciting moments are 
when the shower turns on, or a tray of 
food arrives through a slot in the front 
door, or the back door opens for “recre- 
ation time.” Here, recreation means a 
chance to spend an hour in a cage called 
a “rec pen,” which is about half the size 
of the cell and just large enough to do 
jumping jacks or pull-ups. A guard in a 
central booth, standing before rows of 
video monitors and switches, controls 
both the back and front doors. 

Living in such close quarters with 
another person can quickly become un- 
bearable. Prisoners shower, defecate, and 
urinate a few feet away from each other. 
There is no way to escape a cellmate’s 
odors-the smell of his sweat, his breath, 
his feces. And his personal habits- 
whether he smokes or snores or talks 
incessantly-can be intolerable. After a few 
weeks or months, some men feel like they 
are living in their bunkmate’s skin. 

Across New York State, there are 
close to 4,500 prisoners living in 23-hour 
lockdown on any given day. More than 
3,000 of these prisoners have a cellmate. 
Upstate has 1,500 beds, and officials re- 
cently added 100 two-bed cells to nine 
other prisons across the state. In Janu- 
ary 2000, inside one of these cells at 
Orleans Correctional Facility, a prisoner 
fatally choked his bunkmate with a head- 
phone cord. 

“It’s a setup for problems,” says 
Stuart Grassian, a psychiatrist who 
teaches at Harvard Medical School and 
is a leading authority on the psychologi- 
cal impact of punitive segregation. “Two 
people in close quarters with each other- 
they can easily become paranoid of each 
other and rageful to the point of homi- 
cide.” 

At first, Brunson did not recognize 
his new bunky, as prisoners calls their 
bunkmates. The last time Brunson had 
seen him, Quintana’s hair hung to his 
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waist. After chatting, the two men real- 
ized they had crossed paths before, at 
Auburn prison. “I knew him as a dude 
who was a pretty dangerous guy,” 
Brunson says in a telephone interview 
from prison. “He said he was in the box 
for stabbing someone. And since he’d 
been in the box, he told me he got into 
a fight with his bunky and that’s why 
he lost some of his hair.” 

From the beginning, Brunson says, 
he did not like his roommate. “Usually 
a prisoner would give the other one pri- 
vacy, but he wasn’t like that,” says 
Brunson. Guards turn on the showers 
at the same time they open the back 
door, so one prisoner can exercise out- 
side while the other bathes. Instead, 
Brunson says, Quintana “would watch 
and he would make comments about my 
body, my legs, my butt. 

“He would rub against me because 
the cells are but so big,” Brunson contin- 
ues. “A few times, he touched me while I 
was sleeping - on my leg, on my butt - 
like he was trying to wake me up for 
something ... I used to tell him to stop 
touching me. To wake me, just call me. He 
used to masturbate in the open during 
the day.” 

It is impossible to determine 
whether Brunson’s tale of his cellmate’s 
sexual advances is true. Brunson did 
write a letter to a sergeant requesting a 
new bunky, according to his testimony 
at a subsequent disciplinary hearing. 
Two other prisoners also testified 
about Brunson’s troubles with 
Quintana. But, Brunson says, he was 
too ashamed to reveal the reason for 
his discomfort, fearing it would taint 
his reputation inside the prison sys- 
tem. To cope, Brunson says, he began 
showering in his underwear and stay- 
ing awake all night. 

In early May, Brunson learned he 
would soon be transferred from Upstate 
prison, and that’s when tensions inside 
cell B-29 became unbearable. On May 
11, Brunson says, Quintana “told me 
he’d been down 16 years without a 
woman,” and that he was “tired of be- 
ing the nice guy.” That night, Brunson 
says Quintana announced “he’s going 
to get what he wants or he’s going to 
take it when the lights go out.” 

At 2:45 A.M. on May 12, Brunson 
was reading John Grisham’s The Rain- 


maker in his top bunk by a small fluo- 
rescent light. The cell’s main light was 
already off, and Quintana got up to 
switch off the reading light. His ges- 
ture enraged Brunson, and the two 
started arguing about whether the light 
should be on or off. Brunson climbed 
down from his bunk and staked out a 
corner, partly protected by the shower 
and the bed. Quintana sat on his lower 
bunk, pulled on his green inmate pants, 
slipped on his sneakers, and pulled off 
his shirt. 

The two men squared off, and their 
voices carried down the corridor. 

“Set it off!” 

“Whatcha going to do? Huh?” 

“C’mon, c’mon!” 

There were no cameras inside the cell, 
but microphones recorded the men’s 
shouts, and three cameras in the hallway 
show the occasional body flashing by the 
cell window. The men’s voices are some- 
times clear, sometimes muffled. It is 
difficult to determine who is yelling what, 
and in the beginning, there were no wit- 
nesses, so the only version of this fight 
is Brunson’s. 

“He was grabbing me by my hair . . . 
pulling my hair out and swinging me 
around,” Brunson says. “He was able to 
push me into the shower, and I fell on my 
back, and he was able to get on top of me. 
... He was hitting me and kicking me. He 
was suffocating me. ... I felt this guy is 
going to either render me unconscious or 
he is going to kill me. There was no one 
to help me. I was able to grab him and 
kinda pull him all the way in with me and 
then turn over and . . . get out of the 
shower.” 

Loud banging, the sound of a toilet 
flushing, and more shouting filled the 
prison’s hallway. 

“Say uncle!” 

“You pulled my hair, right?” 

“Call the po-leece, motherfucker!” 

Brunson claims he did not want to 
fight Quintana, and so he tried to get 
the men in the cell next door to call the 
police, the prisoners’ term for the 
guards. But the battle continued. 
“When he got out of the shower, he 
started fighting again and he grabbed 
my hair, and I’m telling him, ‘That’s 
enough, that’s it,’ “ Brunson says. “He 
wouldn’t stop, and after a while, I felt 
like my life was in danger. And I just 
lost it. My mind just snapped. You’re 


fighting for your life. . . . And I know 
I’m fighting with a murderer that killed 
before. . . . So I just started going crazy. 
I went wild.” 

At 3:13 A.M., more than 20 min- 
utes after the argument began, Timothy 
Stampfler, a prison guard, headed down 
the hallway toward cell B-29. By now, 
the commotion had awakened other 
prisoners on the floor. They looked out 
their windows and yelled to the guard, 
“Down there!” 

Through the window of cell B-29, 
Stampfler saw Quintana curled up on 
the lower bunk. Holding onto the top 
bunk, Brunson was kicking his cellmate 
in the head with his right foot. Quintana 
tried to block Brunson’s blows by 
shielding his face with his hand. By 
now, there was plenty of evidence to 
show how vicious this 26-minute fight 
had already become. Quintana’s face 
was bruised and bloody. Several of 
Brunson’s dreadlocks, which his 
cellmate had yanked out earlier, lay on 
the floor and in the toilet. Blood 
streaked the walls, sheets, and cell win- 
dow. 

“Hey, what are you doing?” 
Stampfler shouted through the window. 
“Get the fuck away from him!” 

Brunson looked up at the guard, 
and the two began arguing. “You need 
assistance!” Brunson yelled to the 
guard. 

“That’s right,” the guard re- 
sponded, “but leave him alone!” 

“Call for assistance, man, before I 
kill him!” Brunson shouted. 

Stampfler told the guard in the con- 
trol booth, who is known as the 
“console officer,” to notify the ser- 
geant. Prison policy required that a 
supervisor be present before guards 
can enter a cell where two prisoners are 
brawling. 

Meanwhile, inside cell B-29, 
Brunson continued to punch Quintana 
in the face and smash his head against 
the wall. 

“Didn’t I tell you to shut up?” 
Brunson shouted. “Answer me, 
bitchass motherfucker!” By now, the 
console officer had opened the cell’s 
back door. 

“I need you in the rec pen,” 
Stampfler shouted through the window. 

“He needs a fucking nurse,” 
Brunson responded. 
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“That’s right, and we need you in 
the rec pen.” 

Instead of following orders — in- 
stead of going to the back of the cell 
and being locked into the caged bal- 
cony — Brunson kept kicking and 
punching his bunky. Over and over, 
Quintana’s head smacked against the 
cell wall, making an ominous thumping 
noise. 

Later, in a telephone interview, 
Brunson explained he did not obey or- 
ders because he was afraid that, if he 
got up, Quintana would attack him and 
he would have to defend himself again. 
“I know the officers are not going to 
come into the cell to break it up,” 
Brunson said. “It’s like a known thing 
in the jail that officers don’t come in 
there until it’s over.” 

At 3:17 A.M., four minutes after 
Stampfler arrived, another guard 
showed up. The guards continued to 
shout through the Plexiglas window. 

“I need you in the rec pen.” 

“Fuck you, man!” Brunson re- 
sponded. 

One minute later, a third guard walked 
down the hall and peered inside cell B-29. 
The three guards took turns watching the 
fight through the window. Inside, 
Brunson continued to kick and punch his 
cellmate. 

“I want to talk to someone in charge !” 
Brunson shouted. 

“We need the sergeant pretty soon,” 
one of the guards said. “Otherwise he’s 
going to kill this guy.” 

Only two sergeants work the mid- 
night shift, so the wait for a supervisor 
continued. At 3:18 A.M., one guard 
walked away. Another guard followed. 
One minute later, the third guard 
strolled away from the window. Mean- 
while, the fight went on, and the eerie 
sound of Quintana’s head smacking 
against the cell wall continued to echo 
down the hall. 

“Say uncle, motherfucker!” Bmnson 
shouted. “Sorry-ass piece of shit!” 

Later, Stampfler would explain his 
version of events at a disciplinary hear- 
ing held for Brunson. Quintana “was 
putting up no fight whatsoever,” 
Stampfler said. “When I ran back a little 


ways from the window, I partially did 
that because I felt Brunson was using 
me as a spectator and was beating him 
even harder because I was there.” 

At 3:20 A.M., one guard returned, 
walking down the hall with his hands 
shoved in his pockets. He stopped at cell 
B-29 and peered inside. Another guard 
soon joined him. 

“The fucking reject is pounding on 
him,” one officer said to the other. 

The third guard came back, too, and 
the men discussed what to do. Their 
words are difficult to decipher, but the 
men appear agitated. “I know,” one guard 
said to another, “but we can’t go fucking 
in there.” 

At3:21 A.M., a fourth guard showed 
up. Even if they had wanted to, the guard 
could not have opened the cell. They do 
not carry keys. Only the console officer 
in the the central control booth is able to 
unlock the door. 

At 3:22 A.M., Brunson finally 
obeyed their orders and stopped beating 
his bunky. Blood covered Bmnson’s arms 
and hands, but his injuries were relatively 
minor: several missing dreadlocks and a 
cut on his right pinky. 

Brunson headed to the back of the 
cell and stepped into the rec pen. From 
there, he continued hollering, and his 
voice carried through two doors. 

“He needs some help!” Brunson 
shouted. “He needs some help!” 

Nine minutes had passed since 
Stampfler first arrived at the cell door, and 
still it remained shut. At his disciplinary 
hearing, Brunson got a chance to quiz 
Stampfler about the guards’ policy on 
entering cells where two prisoners are 
fighting. 

“That’s been a little up in the air,” 
Stampfler said. “But from what we were 
told when I first got there, we had to 
have a supervisor on duty. . . . Unless 
the console officer. . . agrees with me 
and says, ‘Yes, open the cell door,’ I 
still can’t get it open. If we had had 
maybe a few more officers there, it 
could’ve been a judgment call. Maybe 
we could’ve went in. But since there 
were no officers there at the time, all 
we could do is stand there and just 
watch.” 

At 3:24 A.M., Sergeant Gerald Blow 
arrived with three guards. As he walked 


up, the guards stepped away from the 
cell window so their boss could look in- 
side. The sergeant saw Quintana’s 
bruised and bloody body lying on the 
bottom bunk. 

Blow spun around. “Who actually 
observed the fight?” he asked his under- 
lings. 

“He needs some help,” Brunson 
hollered from the rec pen. “You better 
hurry up and get him!” 

“Keep quiet!” Blow shouted. 

A guard yelled to Quintana. “Put 
your hands through the hatch!” At Up- 
state, guards do not let prisoners leave 
their cells until they shove their hands 
through the slot in the door so they can 
be cuffed. 

“He needs assistance, yo!” Brunson 
yelled. 

“Put your hands through the hatch, 
and you’ll get assistance!” a guard 
shouted to Quintana. 

By now, Quintana was sitting on his 
bed, dazed and unresponsive. 

“Quintana, Quintana, you’ve got to 
come to the door, man!” the sergeant 
shouted. 

“He can’t get up!” Brunson hollered. 
“He needs help!” 

At 3:29 A.M., five minutes after the 
sergeant arrived, the cell door was still 
shut and the officers were still waiting for 
Quintana to put his hands through the 
slot in the door. 

“What are y’all waiting for, man?” 
Brunson yelled. “He can’t get up! He 
can’t get up! He fell and hit his head! He 
can’t get up!” 

A nurse arrived, and two minutes 
later another nurse showed up with an 
officer carrying a stretcher. Five guards 
slipped on what looked like hospital 
scrubs over their uniforms, and they 
pulled on latex gloves. Their actions 
appeared to carry little sense of ur- 
gency. While they helped each other 
tie the backs of their protective gowns, 
someone made a comment that cannot 
be heard clearly on the videotape. 
Whatever his words were, they got the 
guards laughing. 

At 3:33 A.M., 20 minutes after a guard 
first witnessed Brunson beating his 
bunky, the door to cell B-29 finally 
opened. Five men entered the cell, then 
exited carrying Quintana on a stretcher. 
By now, his eyes were swollen shut and 
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From the Editor 

by Paul Wright 


blood covered his face, arms, neck, and 
chest. 

Quintana left the prison in the back 
of an ambulance around 4 a.m. Thirty- 
five hours later, a doctor pronounced him 
dead. His death certificate states that he 
died of cerebral contusions caused by 
blunt force trauma. 

The murder inside cell B-29 received 
little public attention. At the time, there 
were a few stories in local papers, and 
two articles appeared recently in The 
Amsterdam News. Inside the prison, 
Quintana’s killing was logged as “Un- 
usual Incident #000058.” It sparked a 
flurry of paperwork: an unusual incident 
report, a misbehavior report, guards’ 
memos about what they witnessed. None 
of the officers faced disciplinary charges. 

Brunson was arraigned on a charge 
of first-degree manslaughter. His mother, 
a supervisor for the postal service, hired 
Harlem lawyer Earl Rawlins. For months, 
Rawlins has been negotiating with the 
Franklin County district attorney about 
a possible plea bargain for Brunson. 
Meanwhile, five days after his death, 
Quintana was buried in Comstock at 
Washington Correctional Cemetery. 

Last December, Glenn S. Goord, 
commissioner of the state Department 
of Correctional Services, released a 
“policy paper” in which he declared 
that Upstate prison has been a suc- 
cess, that there have been fewer 
incidents of violence in the state prison 
system since it opened. The report 
cited system-wide statistics showing 
incidents of both prisoner-on-staff as- 
saults and prisoner-on-prisoner 
assaults have plunged. The report 
does not mention the murder in cell B- 
29. 

Brunson is no longer at Upstate. 
Shortly after Quintana’s death, there was 
a five-hour administrative hearing held 
to determine Brunson’s fate within the 
prison system. A hearing officer found 
him guilty of four charges, including as- 
sault on an inmate and refusing a direct 
order. His punishment: 12 more years in 
the box. Now Brunson is at Clinton 
prison in nearby Dannemora, locked in 
his cell for 23 hours a day, this time with- 
out a bunky. | 

[Reprinted with permission from the April 
10, 2001 edition q/The Village Voice.] 


W e have recently added several 
new books to the list of titles 
PLN is distributing. In coming months we 
will add more titles to our book list. As 
PLN's office situation stabilizes our staff 
has more time to do things like track down 
book suppliers. 

Among the books that we have 
added to our distribution list is With Lib- 
erty for Some, by Scott Christianson. We 
first reviewed the book a while back when 
it first came out. Now available in paper- 
back, it offers the best history of the 
American prison system there is. It is well 
written, highly informative and easy to 
read. The author does a fantastic job of 
putting today’s prison situation into his- 
torical context so that 2 million 
imprisoned Americans is merely continu- 
ity rather than an aberration. I highly 
recommend this book and I am very 
pleased that PLN can distribute it. 

In some cases PLN's ability to dis- 
tribute the titles we want (especially law 
books) is hampered by the fact that some 
publishers will not offer discounts to 
resellers such as PLN. In a few cases, 
publishers have offered PLN discounts 
which we are passing along to our read- 
ers. Legal Research, 7th edition, 
published by Nolo Press, normally retails 
for $24.95. By dealing with the publisher 
rather than a distributor we have obtained 
a better discount, which we are passing 
along to our readers. While supplies last, 
the book is available exclusively from 
PLN for only $19.95, plus shipping. See 
page 33 for ordering information. Watch 
our book pages in each issue of PLN for 
new titles and special discounts. 

We are also working on expanding 
PLN's circulation. In addition to gaining 
new subscribers, keeping the ones we 
have is important. A trend we have no- 
ticed is that most prisoners let their 
subscriptions lapse when they are re- 
leased from prison. While it is 
understandable to want to put the prison 
experience behind you upon release, 
many prisoners are released on parole, 
supervised release, or community place- 
ment. PLN duly reports on the rights of 
parolees and probationers as well as pris- 
oners. With the stakes even higher, all 
the more reason to keep your PLN sub- 
scription current. 


We would like to encourage all our 
readers to subscribe or extend their sub- 
scriptions for more than one year at a 
time. It ensures readers receive all their 
issues, and saves PLN the time and re- 
sources of not having to send renewal 
notices, process them, etc. 

A number of readers have written to 
ask about PLN's index. In the past we 
published an index in the January issue. 
As PLN grew, so did the index, until it 
took up most of the issue. We have been 
working on putting together a cumula- 
tive index that concisely lists all articles 
published in PLN. An enormous amount 
of work has gone into this project and 
we expect to have it ready to print and 
distribute shortly. As soon as it is ready 
we will announce it in PLN. 

As noted in last month’s PLN, an 
anonymous donor has again agreed to 
provide PLN with a matching grant in 
the amount of $15,000. We urgently need 
the funds in order to keep the second 
staff person we hired. Each month we will 
report the progress of our fundraiser. Any 
and all donations are welcome. 

Enjoy this issue of PLN and please 
encourage others to subscribe. 

Executive Director Note 

T his is the seventh issue of PLN 
printed since I became Execu- 
tive Director. It has been a real challenge 
getting PLN back on track. 

To ensure another Fred fiasco does not 
happen again we have instituted several pro- 
cedures and safeguards. These measures 
include: compartmentizing operations, two 
signature checks, bank statements to board 
members and hiring a CPA to maintain the 
books. We have also designed and installed 
a new database program to track PLN’s opera- 
tion in greater detail. 

Because of dedicated staff and volun- 
teers PLN is back on its monthly production 
schedule. Over the last few months we re- 
ceived a considerable amount of mail 
concerning late delivery of PLN. Receipt of 
this issue should answer those questions. If 
you have other concerns that have not been 
addressed, now would be the time to write. 

After Fred’s actions were reported in 
the April 2001 editorial we received many 
letters of encouragement. Thanks for the 
continued support. | 


Prison Legal News 


5 


August 2001 


“I know what a dump 
truck is, and I’m no 
dump truck! As an inno- 
cent man, I too have been 
to prison.” 

FRANK PRANTIL 
Attorney At Law 
801 K Street, Penthouse 
Sacramento, CA 95814 
(916) 446-4669 

Over 36 years of criminal defense 
experience 

Trial Attorney J Writs J Appeals 

400 felony jury trials and 20 murder 
trials. Fora reasonable fee, I will 
review your case and tell you 
honestly what your chances for a 
writ of habeus corpus are. 

California Cases Only 


Adult Images 

Amateur, Real 
Models 

Highest Quality 
4"x6" Photos 

Affordable prices 
Send $1 (stamps/ 
envelopes okay) 
for Catalog and 
Ordering Information 

Write: 

RMF Enterprises 
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$1.1 Million Awarded in Texas 
Restraint Chair Settlement 

by Ronald Young 


N ueces County, Texas, settled a 
$1.1 million lawsuit filed by the 
father of Andrew Sokolinski, a prisoner 
who died while strapped into a restraint 
chair at the Nueces County Jail. The 
county settled the lawsuit midway 
through an August 2000 trial, three years 
after Sokolinski died from the abuse of 
jail guards. 

Sokolinski, 32, was arrested in Cor- 
pus Christi in August 1997, for 
allegedly smoking a marijuana joint 
while standing on the sidewalk. He was 
booked into the Nueces County Jail 
where he was found on August 12, 
1997, unconscious, bruised and 
strapped into a jail restraint chair. Ac- 
cording to the medical examiner, 
Sokolinski died of a heart attack after 
straggling with guards. 

An isolated incident? Hardly. 
Approximately two years to the 
day of Sokolinski’s death, another 
Nueces County Jail prisoner was pro- 
nounced dead. Bobby Stuart, 28, was 
similarly found unconscious, braised 
and strapped into a jail restraint chair 
on August 19, 1999. He had been 
booked into the jail after allegedly get- 
ting drunk and later causing a ruckus 
at a Corpus Christi convenience store. 
In Stuart’s autopsy, a medical examiner 
couldn’t list a cause of death. 

Stuart’s family, too, is suing 
Nueces County and Sheriff Larry 
Olivarez. The case is set for trial July 3, 
2001. The family has not decided how 
much money they will request. 

In the meantime, Nueces County 
has been scrambling to come up with 
money to pay for the litigation. After 
the Sokolinski settlement was reached 
the cash-strapped county was forced 
to raise taxes to pay it. The jail had no 
insurance for lawsuits. County Judge 
Richard Borchard acknowledged that 
taxes will rise a penny for every dollar 
of valuation this year, partly to make 
up for the chunk of money taken by 
the jail lawsuit. 

A jail guard named Thomas Bailey 
was in charge the night Sokolinski died. 
According to court documents, Bailey 


coated Sokolinski’s face with pepper 
foam and left him alone, strapped to a 
restraint chair, a wet towel draped over 
his head. James Reynolds, another 
guard who was already under investi- 
gation for excessive force complaints, 
was also on hand the night of 
Sokolinski’s death. Prisoner witnesses 
said they watched Reynolds knee, kick 
and slam Sokolinski’s head against the 
floor while he spat up blood. His head 
sounded like a watermelon when it hit 
the ground, the witnesses told investi- 
gators. 

One of those investigators, Texas 
Ranger Robert Garza, whose duty it is 
to investigate rogue police actions, 
doesn’t believe the witness accounts. 
“The inmates lie, the inmates exagger- 
ate,” Garza said. “How can they be 
credible when they’re a bunch of 
crooks and thugs?” 

So much for impartial investiga- 
tions. 

In the hours before Stuart’s death, 
a jail surveillance camera was record- 
ing the unfolding activity. 
Unfortunately, when investigators re- 
viewed the tape they found that the last 
hour preceding and up to Stuart’s death 
had been mysteriously erased. 

Jail officials claimed that they had 
nothing to hide, and the video was ac- 
cidentally erased after a power outage. 
However, the families believe that both 
young men died at the abusive hands 
of jailers who hit them and choked them 
with pepper spray, all while they were 
strapped into a restraint chair — and 
then left them alone to die. 

In a July 2000 letter to the U.S. gov- 
ernment, Amnesty International called 
for an investigation into the “highly 
inappropriate use of the four-point re- 
straint chair in jails. “We’ve found an 
abundance of cases where the use of 
the chair does constitute a human 
rights violation,” said Dr. William F. 
Schulz, executive director of Amnesty 
International. “We’ve had a series of 
deaths.” [See the Sep. 2000 PLN for a 
detailed history on restraint chairs.] | 

Source: The Brownsville Herald. 
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Michigan DOC Sex Abuse Suit Nets Nearly $4 Million 

by Roger Smith 


O n February 7, 2000, Michigan 
DOC officials agreed to settle 
a lawsuit with 32 women prisoners for 
$3,787,000 in damages, costs, and at- 
torney fees. The women sued in a 
Michigan federal district court after be- 
ing sexually abused by DOC guards. 

The named plaintiff, Linda Nunn, 
and 31 others were female prisoners at 
Michigan camps and prisons. Each 
complained of being sexually abused 
by male guards at one of those facili- 
ties. 

Some reported forcible rape and 
physical assault. Others suffered sexual 
coercion by threat of disciplinary pun- 
ishment. Some were groped during 
pat-down searches. Most were the tar- 
gets of degrading sex-oriented remarks. 
Many were gawked at while undressed 
in bathrooms, living units, and medical 
examination rooms. 

The claims are too numerous for 
individual attention here. However, one 
particularly disturbing case was that of 
Dolly Peerenboom. In August or Sep- 
tember of 1996, she was strip-searched 
by male guards at the Scott Facility. 
Both of her prosthetic arms were taken 
from her. Instead of returning her arms 
after the search, the guards entertained 
themselves by watching her struggle 
to dress herself without them. 

For more information on the extent 
and duration of the sexual abuse of 
Michigan women prisoners see. No- 
where To Hide: Retaliation Against 
Women In Michigan State Prisons by 
the Human Rights Watch, reported in 
the February 1999 issue of PLN. 

Retaliation against those who re- 
ported the abuse was widespread. Such 
retaliation included additional sexual 
abuse, physical assault, and verbal 
threats. 

Some were harassed with constant 
misconduct citations. Some were over 
punished for minor rule violations, in- 
cluding one who was criminally charged 
for a relatively minor violation. 

Despite the number of sexual 
abuse allegations, prison administra- 
tors conducted no serious investigation 
into the charges made by the women. 


Some of the women have been 
transferred to a special mental health 
facility. They are being treated for emo- 
tional problems stemming from these 
atrocities. However, prison administra- 
tors have taken no disciplinary action 
against most of the offending guards. 

MDOC Director, Bill Martin, has 
decided to remove male guards from 
women’s housing units “to protect the 
men from false accusations of sexual 
abuse” as reported in PLN’s March, 
2000 issue. 

Michigan prison administrators pre- 
viously allowed male guards free access 
to women prisoners’ showers and bath- 
rooms, living units, and medical 
examination rooms. Those guards also 
had authority to conduct unsupervised 
personal searches of women prisoners. 
The resulting abuse, then, was as pre- 
dictable as tomorrow’s sunrise. 

In addition to the monetary settle- 
ment, an elaborate procedural 
agreement was reached, as follows: 

“MDOC will prohibit, by policy, 
guards’ sexual misconduct and retalia- 
tion against prisoners who report it. 
Women prisoners will be educated and 
counseled in terms of such reporting 
and retaliation. 

“MDOC will screen job applicants 
for domestic violence history and will 
record and track sexual misconduct and 
retaliation charges against individual 
guards, as well as conduct a personal 
history check on them every 5 years. 
Guards placed in contact with prisoner 
positions will be based on these data. 

“Guards will be trained in proper 
supervisory techniques. That training 
will be reviewed for adequacy by inde- 
pendent experts. 

“Those responsible for investigating 
sexual misconduct will be trained to prop- 
erly perform that function. That training will 
also be reviewed for adequacy. 

“Male guards will not interact alone 
with female prisoners out of the view 
of others and will not conduct 
pat-down searches on women except 
in emergencies. 

“There will be a secure box for 
sexual misconduct complaints, to which 


only high ranking administrators will 
have access. The names of prisoners 
or staff reporting such misconduct will 
be kept confidential. Prisoners will no 
longer be harassed in any way for re- 
porting sexual misconduct. 

“Allegations of sexual misconduct 
will be seriously investigated. Con- 
firmed allegations will result in the 
offending guard’s being disciplined. 

“Prisoners subjected to sexual 
abuse will be provided with psycho- 
logical attention.” 

The 32 plaintiffs and their attorney, 
Deborah LaBelle, will share the 
$3,787,000, with LaBelle taking no more 
than $100,000 because of an attorney 
fee cap. See: Nunn v. Michigan Dept. 
Of Corrections, USDC EDMI, Case No. 
96-CV-71416-DT. 

LaBelle first filed the action against 
MDOC in a Michigan state court under 
that state’s Civil Rights Act. However, 
after the state court ruled for the pris- 
oners, Michigan legislators enacted 
legislation exempting prisoners from 
the Act, gutting the lawsuit. [See: PLN 
March 2000.] 

Commendably, LaBelle took the 
fight to the federal courts via Nunn, su- 
pra, where she finally prevailed. 

Both the amount of the monetary 
settlement and the extent of the proce- 
dural agreement are remarkable. Rarely 
does a prisoner abuse case net such a 
high amount of money. Moreover, the 
elaborate policy changes agreed to by 
MDOC are unprecedented. 

One can only marvel at the Michi- 
gan legislature’s response to the first 
action. Once the widespread sexual 
abuse of women prisoners was brought 
to light in the state courts, rather than 
illegalizing the rape of women prison- 
ers, Michigan legislators effectively 
authorized it. They did so by exempt- 
ing prisoners from the state Civil Rights 
Act, thus removing any remedy for 
such sexual abuse. 

The Michigan lawmakers’ mes- 
sage is clear: rape is an acceptable form 
of entertainment in Michigan, so long 
as it only involves a state employee 
raping a prisoner. | 
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Brutality Behind the Orange Curtain 


T 'he FBI began its second civil 
rights investigation of the Or- 
ange County, California, sheriff’s 
department following the beating of a dia- 
betic prisoner asking for food to lower 
his blood sugar. Michael Gennaco, head 
of the civil rights division of the U.S. 
Attorney’s Office in Los Angeles, told 
the Los Angeles Times about the investi- 
gation into the October, 1999, incident 
which left John Kenneth Lolli with two 
broken ribs and other injuries. 

Jonathan Slipp, the Newport Beach 
attorney representing Lolli in his civil 
rights lawsuit, told the Times, “He had a 
huge knot on his forehead. His scalp was 
cut. He lost hearing in one ear. All of this 
because he’s diabetic and asked for 
food.” According to the lawsuit, Lolli was 
arrested October 6, 1999, in Brea for fail- 
ure to appear in court for a traffic ticket. 

Booked into the Orange County jail, 
Lolli told sheriff’s deputies he was dia- 
betic and needed to eat or his blood sugar 
would drop too low. After being ignored 
for several hours, Lolli felt dizzy and again 
asked for food, but a deputy said, “What 
do you think this is, the Holiday Inn?” 

After a short argument, Lolli was 
yanked from a booking cell by four depu- 
ties, thrown to the concrete floor, then 
kicked and beaten for several minutes. 
When they were done, deputies dragged 
Lolli to another cell. He received no medi- 
cal care. 

“He was in bad shape,” Lauren Allee, 
Lolli’s sister, said, when she picked him 
up the next day, “Most of the marks to 
his body were on the back of his body, 
which shows he was not fighting with 
the deputies.” A short, badly focused 
video from the jail only showed several 
deputies struggling with someone on the 
floor. 

A pattern of brutality, perhaps go- 
ing back decades, is emerging as official 
scrutiny is turned on the Orange County 
jail. In March, 2001, Gennaco’ s office be- 
gan an investigation of the June, 1999, 
beating death of a man arrested for drunk 
driving. And another case may become 
the keystone for increased civil damage 
awards against the sheriff’s department 
because their own probe concluded that 
jail staff repeatedly punched and kicked 
Leonard Mendez on January 24, 1997. 


by W. Wisely 

Mendez, a 29 year-old laborer, wound 
up in the county jail for failure to pay a 
fine. According to records obtained by 
the Times, Mendez was held and punched 
by two jail clothing room staff because 
he asked them to put his prized Mighty 
Ducks jacket in a plastic bag with the rest 
of his property. Domingo Castro and 
Arnulfo Quintans called deputies, who 
put Mendez in a holding tank. 

Next, using a method all too familiar 
to people held in Orange County jail, depu- 
ties told everyone but Mendez to leave 
the area. Four or five deputies came in, 
knocked Mendez to the cell floor, then 
beat and kicked him for several minutes. 

What makes the Mendez case differ- 
ent is that the sheriff’s department’s own 
investigation found brutality. Mendez 
received $95,000 from the county to settle 
the lawsuit before trial. Costa and 
Quintans pled guilty to misdemeanor as- 
sault charges. Two of the four deputies 
identified on videotape entering the area 
where Mendez was beaten resigned with- 
out explanation. 

The other two, Rick Baum and 
Joshua Beeney, both frequently named 


O n February 12, 2001, James 
Glaspy was awarded $10,000 
in damages at a bench trial in a Michi- 
gan federal district court. He sued 
after he was denied restroom access 
at a Michigan prison and was forced 
to urinate in his pants. The parties 
later agreed to Glaspy’s attorney re- 
ceiving $30,000 in fees. 

On July 14, 1998, 69-year-old 
Glaspy was visiting his son at the 
Newberry Correctional Facility in 
Michigan. He repeatedly asked vis- 
iting room guard Russell Malicoat to 
use the restroom, indicating that his 
need was urgent, but Malicoat de- 
nied his requests because the prison 
head count was in progress. Glaspy 
eventually urinated in his pants in the 
visiting room. He then noticed 
Malicoat laughing at him. This civil 
rights action under 42 U.S.C. § 1983 
ensued. 


in other prisoner beatings, refused to co- 
operate with detectives and remain at the 
jail. 

Slipp said the Mendez case, and doz- 
ens of other incidents, “shows that 
excessive force is ... used to control and 
intimidate the [prisoner] population.” In 
addition to Lolli, Slipp represents 12 cur- 
rent or former prisoners beaten by 
deputies. The county is named in 20 civil 
rights suits alleging the use of brutality 
at the jail. 

In the home of John Wayne, John 
Birch, Disneyland, the American Nazi 
Party and Richard Nixon, civil rights aren’t 
a high priority. “The deputies have a real 
attitude at the jail,” said a law school 
graduate who declined to be identified. 
The former ACLU investigator who in- 
terviewed hundreds of Orange County jail 
prisoners about abuse noted, “The depu- 
ties think they’re above the law.” A jail 
spokesman said the department does not 
tolerate brutality and their Mendez inves- 
tigation proves it. Maybe the FBI 
investigations and private lawsuits will 
change business as usual behind the Or- 
ange Curtain. | 


District Court Judge Gordon J. 
Quist found that Glaspy’s right to 
bodily integrity was protected by 
substantive due process under the 
Fourteenth Amendment to the U.S. 
Constitution. The judge held that 
Malicoat’s denying Glaspy restroom 
access until he urinated in his pants 
violated that right. The judge also 
found Malicoat’s conduct shocking 
to the conscience and deserving of 
punishment. 

Attorney Dan Manville, author of 
Prisoner’s Self-Help Litigation 
Manual, represented Glaspy. Manville 
said that Malicoat is still working at the 
prison. 

In the end, Glaspy was awarded 
$5,000 in compensatory damages and 
$5,000 in punitive damages. Manville net- 
ted an additional $30,000 in attorney fees. 
See: Glaspy v. Malicoat, 134 F.Supp 2d 
890 (WD MI 2001). ■ 


Michigan Prison Visitor Forced To Wet Pants 
Wins $40,000 in Damages and Fees 
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Private Prison Corporation Can Be Sued in Bivens Action: 
Supreme Court Grants Review 

by John E. Dannenberg 


H olding that a private corpora- 
tion acting under color of fed- 
eral authority may be sued under Bivens 
v. Six Unknown Named Agents of Fed- 
eral Bureau of Narcotics, 403 US 388, 397, 
(1971), the Court of Appeals for the Sec- 
ond Circuit vacated the District Court’s 
dismissal of John E. Malesko’s Bivens 
complaint against private prison contrac- 
tor Correctional Services Corporation 
(CSC). 

Malesko was convicted of federal 
securities fraud in 1992 and sentenced to 
18 months imprisonment under supervi- 
sion of the Federal Bureau of Prisons 
(BOP). While in their custody and care, 
he was diagnosed with and treated for a 
heart condition. In 1994, he was trans- 
ferred to Le Marquis Community 
Correctional Center, a halfway house op- 
erated on behalf of the BOP by CSC. 

He had use of an elevator to reach 
his fifth floor room there until CSC 
changed their elevator policy to only per- 
mit use for residents on the sixth and 
higher floors. Although Malesko was 
accorded an exception, one day a CSC 
employee forced him to take the stairs, 
even after being reminded of the heart 
condition. While climbing the stairs, 
Malesko suffered a heart attack, fell and 
injured himself. Malesko sued both the 
private corporation and the individual 
employee involved. 

The District Court granted CSC’s 
motion to dismiss the claim against the 
corporation on two grounds: (1) a Bivens 
action may only be maintained against 
an individual and (2) CSC was shielded 
from liability because it had contracted 
with the federal government to carry out 
a project on their behalf. 

On Malesko’s appeal, CSC unsuc- 
cessfully argued that because Bivens 
only allows suits against individual fed- 
eral agents - and not against their hiring 
agencies - CSC as a corporation was simi- 
larly immune from the acts of its individual 
employees. Siding with the Sixth Circuit 
in Hammons v. Norfolk Southern Corpo- 
ration 156F.3d701 (6th Cir. 1998) [which 
had joined the First, Fifth and Ninth Cir- 
cuits], the Second Circuit held that 
because private entities acting on behalf 


of the federal government are not the 
equivalent of federal agencies, a private 
corporation acting under color of federal 
law may be sued under Bivens. This dis- 
tinction between such “entities” and 
“agencies” turns on their unique struc- 
tures. 

“Entities” such as private corpora- 
tions are free to make their own internal 
operating mles and procedures to effec- 
tuate their overall contractual goals - but 
these procedures are neither mandated 
nor necessarily even reviewed by the 
contracting governmental organization. 
Federal “agencies”, on the other hand, 
are regulated at each step by approved 
federal government administrative proce- 
dures and are held immune as to those 
procedures by Bivens. 

The Sixth Circuit had likened the 
question to that presented in 42 USC § 
1983 actions, where state agencies are 
immune from suit, but private contractors 
to those state agencies (e.g., private pris- 
ons), are not. 

The court next analyzed CSC’s alter- 
native “government contractor” argument 


by observing that this defense only ap- 
plies where the government has exercised 
its discretion and judgment in approving 
precise specifications to which the con- 
tractor must adhere, or, simply stated, “the 
government made them do it.” 

Finding that the CSC elevator poli- 
cies Malesko complained of were not 
dictated by the government - indeed, the 
government played no part in them - the 
court held that the “government contrac- 
tor” defense failed here. 

Although Malesko also sued the 
individual employee, his pro per claims 
were barred by the district court be- 
cause he did not timely identify the 
individual as required under 
Fed. Rules. Civ.P. Rule 15(c). This was 
upheld on appeal. See: Malesko v. Cor- 
rectional Services Corporation, 229 
F.3d 374 (2nd Cir. 2000). 

Readers should note that on March 
5, 2001, the US Supreme Court granted 
certiorari, but the case will not be heard 
until next term. See: Correctional Ser- 
vices Corporation v. Malesko, No. 00-860. 
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INS Force-Feeds Long-Term Detainee 

by Mark Dow 


N abil Soliman believes that “ac- 
cepting a tray of food” from 
his jailers means accepting what he 
calls his “illegal detention” by the Im- 
migration & Naturalization Service 
(INS). Soliman has argued that it is a vio- 
lation of his First Amendment right to 
expression and his Fourteenth Amend- 
ment right to privacy for jail officials to 
force-feed him. The INS responds that 
while Soliman “may have constitutional 
protections,” these are limited when 
weighed against the government’s inter- 
est “in preventing hunger strikes and 
preserving the life of INS detainees.” 
Soliman is just one hunger-striker, but his 
case has national implications for the 
INS’s management of its ever-increasing, 
and increasingly frustrated, population 
of detainees. 

The INS currently holds over 
20,000 detainees nationwide in its own 
Service Processing Centers, in priva- 
tized contract facilities, and in hundreds 
of local and county jails. The federal 
mandatory detention laws of 1996, 
which resulted in lengthy detention for 
thousands of legal residents convicted 
of often minor crimes, have transformed 
the agency into “a mini-BOP,” accord- 
ing to one INS official, referring to the 
Federal Bureau of Prisons. The aver- 
age daily population of INS detainees 
just before the 1996 laws was about 
8,000; local politicians around the coun- 
try have been more than willing to help 
ease what that INS official calls “sig- 
nificant growing pains.” 

In early March, for example, the 
Etowah County Detention Center in 
Gadsden, Alabama - where Nabil 
Soliman is in custody - announced an 
$8 .4 million dollar expansion. The j ail 
currently has 376 “fixed beds,” and, 
with the use of plastic “stackable 
bunks” or “boats,” its population is 
usually “in the 400-range,” according 
to Chief of Corrections Wes 
Williamson. Between 70 and 100 of 
those beds are contracted by the INS. 

Once construction has been com- 
pleted, Etowah County will house 324 
INS detainees at a rate of $30-33 per 
detainee per day, well below the $55 per 
“manday” national average. Etowah 


County Sheriff James Hayes told the 
Gadsden Times that the old INS con- 
tract has already helped the county pay 
for new vehicles, training, and equip- 
ment. The new 15-year contract, he 
says, should raise $120 million in rev- 
enue. 

As for the INS, the agency seems 
poised to hold out Etowah County as 
one of its flagship facilities. Even INS 
detainees like Soliman who are frus- 
trated by their detention have few 
complaints about conditions per se at 
Etowah County. The jail opened in 1994 
to replace its outdated predecessor 
across the street. The new jail’s condi- 
tions are the direct result of a consent 
decree which followed a 1988 class-ac- 
tion suit against the old jail ( Rogers et 
al. v. Etowah County, 111 F.Supp. 778, 
(N.D.Ala. 1989)), according to attorney 
Tamara Serwer of Atlanta’s Southern 
Center for Human Rights. This is no 
small matter for the INS, which holds 
over 60% of its detainees in county 
jails. 

After years of criticism, the INS 
recently announced that its long- 
awaited (but legally unenforceable) 
detention standards would apply to all 
of those contracted jails. According 
to one Justice Department official, only 
three of forty local facilities audited last 
year actually complied with all of the 
national standards. Etowah County 
complied, and Chief Williamson, known 
for his respectful attitude toward pris- 
oners, says his jail is ready to handle 
some of the INS’s more difficult cases, 
including hunger-strikers as well as 
long-term or “post-order” detainees, 
whose deportation cannot be carried 
out easily, if at all. (The American Bar 
Association has unsuccessfully argued 
for a detention standard which would 
prohibit the involuntary transfer of de- 
tainees to areas with no pro bono 
resources, and in Etowah County there 
is “a complete dearth,” according to 
the ABA’s Chris Nugent.) 

Soliman, a 40-year old Egyptian, 
qualifies as one of the INS’s difficult 
cases. He entered the U.S. legally and 
lived in New Jersey for nine years be- 
fore being detained, having married and 


later divorced a U.S. citizen. He drove 
an eighteen-wheeler for a living, and 
he has five children, two of them U.S. 
citizens as well. The INS eventually 
labeled Soliman’s marriage as fraudu- 
lent. He has been detained now for 
almost four years, including one year 
in Gadsden. His case is complicated, 
but it illustrates the kind of frustration 
that leads so many INS detainees to 
protest. 

According to the U.S. government, 
Soliman “is wanted by the Egyptian au- 
thorities” for his alleged connection to 
a group which is held to be responsible 
for the 1981 assassination of President 
Anwar Sadat. Soliman argues that he 
is a victim of mistaken identity, based 
on a confusion of names. (The New 
York Times has cited documents report- 
edly showing that Soliman had no 
criminal record in Egypt [1/31/00].) In 
May 2000, the Board of Immigration 
Appeals (BIA) granted Soliman “defer- 
ral of removal” under the Convention 
against Torture; this means that, based 
on the likelihood that he would be tor- 
tured if returned to Egypt, the U.S. 
cannot return him there, regardless of 
the truth of his idenity. 

Soliman remains detained, how- 
ever, because the INS maintains that 
he is a danger to the community and 
unlikely to appear for proceedings. 
This decision appears to stem from ear- 
lier U.S. government allegations that 
Soliman had connections to persons 
involved in the World Trade Center 
bombing. An immigration judge called 
these allegations “not sustainable” and 
“unconvincing.” The government itself 
admitted back in 1997 that it had “aban- 
doned that line of inquiry” and, more 
recently, that Soliman was “never 
charged with any terrorist activity in 
the United States.” 

Soliman has never been charged 
with any crime in this country. Never- 
theless, the government continues to 
use those allegations against him in its 
most recent court pleadings. Atlanta 
District INS officials, who have juris- 
diction in Soliman’s case, did not return 
calls seeking their explanation for con- 
tinuing to hold Soliman as a “danger.” 
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While Soliman himself did not raise 
the possibility of anti-Arab bias within 
the INS, when I asked him about that 
possibility, he told me that after the 
World Trade Center bombing convic- 
tions, many in New Jersey’s Arab 
community said the evidence must 
have been fabricated. Soliman de- 
fended the integrity of the American 
justice system to them. “But after I got 
in INS [detention] and I see how the 
system work[s],” he says, and how 
“they make me a terrorist,” his faith has 
been shaken. 

Although Soliman has agreed to be 
deported to any available third coun- 
try, and to pay the expenses himself, a 
Justice Department official familiar with 
the case acknowledges that “we can’t 
find anywhere else to deport him.” 
These are the circumstances which 
have led to what even the District Court 
judge who would rule against Soliman 
called his “prolonged, and potentially 
indefinite, detention” (italics added). 

Soliman has protested with hun- 
ger strikes before, including more than 
a month without food while detained 
in an INS facility in Batavia, N.Y., in 
1999. He was soon moved to the Co- 
lumbia Care Center, a private hospital 
run by Just Care in South Carolina to 
hold federal prisoners. Then he was 
transferred to Etowah County. He be- 
gan a new hunger strike there, and was 
moved to Columbia again. INS officials 
tried to win a force-feed order from a 
District Court in South Carolina, and 
when a judge ruled against the agency, 
it moved Soliman back to Alabama, 
where a previous force-feed order was 
still in effect. 

On one occasion late last year, 
Soliman resisted by biting through the 
force-feed tube. Then jail officials forc- 
ibly sedated him. Because the 
medication caused him to sleep for some 
thriteen hours, complains Soliman, he 
was unable to comply with the Muslim 
tradition of praying five times each day. 
Another time, a guard pulled him off 
his prayer mat without warning, 
Soliman alleges, “disrespecting] 
Ramadan.” He adds, however, that of- 
ficials performed subsequent 
force-feedings at night in order to re- 
spect Ramadan, during which Muslims 
fast during the day. 


After he challenged the force-feed- 
ing order in federal court in December 
2000, Soliman agreed to allow officials 
to feed him Ensure, a nutritional supple- 
ment, until the judge ruled. 

Meanwhile, high-level INS officials 
had gotten involved. In the internal 
newsletter of the INS’s Office for Immi- 
gration Litigation (OIL), an article 
about strategies for litigating such 
force-feeding cases had focused on 
Soliman. According to its author, OIL 
attorney Paul Kovac (who did not re- 
turn calls for this article), that article 
was prompted by the “increasing num- 
ber of cases involving detained aliens 
who conduct hunger strikes.” 

Many of these cases involve the 
“post-order” detainees (that is, those 
with final orders of deportation who 
nevertheless remain detained). Spread 
around the country, these protests 
“have left INS officials and Assistant 
United States Attorneys scrambling for 
the appropriate response.” Kovac con- 
tinues: “detention officials are 
confronted with a dilemma - do they 
respect the alien’s choice to starve to 
death or do they abide with their obli- 
gation to render medical treatment and 
prevent suicide by starvation?” 

On February 15, 2001, Judge 
Lynwood Smith of the Northern Dis- 
trict of Alabama, ruled that the INS has 
“legitimate penological interests” in 
force-feeding Nabil Soliman. Smith 
wrote that Soliman has been “an oner- 
ous administrative burden,” and also 
(citing the government) that the Chief 
of Corrections at Etowah County Jail 
“overheard that other INS detainees 
plan to engage in a mass hunger strike 
if Soliman wins his case.” (See: In Re 
Soliman, 134F.Supp.2d 1238 (NDAL 
2001)). In an interview in mid-Febru- 
ary, while awaiting the judge’s decision, 
Soliman said that the hunger strike is 
“only for myself.” He noted that since 
he is being held in the high-security 
unit, he has no contact with the other 
INS detainees. 

The government was thus suc- 
cessful in obtaining what might be 
called double deference from the court. 
First, the court should be asked to 
grant “substantial deferrence to the 
decisions of prison administrators,” 
Kovac suggested. Second, “arguments 


in the immigration context are further 
strengthened by the deference courts 
afford to the Executive Branch in the 
area of immigration law.” 

Kovac adds, somewhat ominously 
for the innumerable INS detainees who 
have been complaining in detail of the 
harsh conditions in which they are 
held: “an alien’s status in this country 
may also dictate the degree of consti- 
tutional protections he or she may be 
afforded. ... Perhaps some of these 
same constitutional principles can be 
applied to aliens challenging their treat- 
ment while in INS detention.” 

At this writing (mid-March, 2001), 
Soliman remains in the high-security 
unit of the Etowah County Detention 
Center. He is brought to the infirmary 
each day for the “oral-gastric” force- 
feeding, according to Chief Williamson. 
Soliman has filed a pro se handwritten 
appeal of the District Court order af- 
firming his detention and force-feeding 
to the Eleventh Circuit. 

In the meantime, he is demanding 
that he not be handcuffed and shackled 
each day when taken to the clinic, and 
he is trying to obtain a reasonably-priced 
phone card so that he can make calls to 
Egypt in an effort to continue fighting 
his case. Chief Williamson points out 
that he does not control the price of 
phone cards sold to the detainees(the jail 
has a contract with Global Tel-Link). 
Williamson also says that while he is 
sympathetic to Soliman’s frustrating situ- 
ation, Soliman “likes to use the ‘don’t-eat’ 
issue for anything he wants. ... I can’t let 
him hold me hostage.” 

“I am not making my detention easy 
for them,” Soliman said in our February 
interview at the jail in Gadsden, before 
the District Court had ruled on force-feed- 
ing. “I have to make it hard for them.” 
When I asked if he might starve himself 
to death, he compared himself to a sol- 
dier who fights “for his right and his 
people,” saying that while it is “not my 
intention to die,” that that could be the 
result. “This is the legal way to fight 
them,” he says. | 

[Mark Dow (mdow@igc.org) is work- 
ing on a book about INS detention, 
and co-editing another on the death 
penalty with David R. Dow, forthcom- 
ing from Routledge, 2002.] 
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BOP Changes Organ Transplant Policy 

by Robert Durkee 


T he Federal Bureau of Prisons an- 
nounced in early 200 1 , that it had 
decided to pay for organ transplants in 
some circumstances modifying its 
long-standing position of refusing to 
provide organ transplants for prison- 
ers. Officials made the decision 
because, for disorders such as leuke- 
mia and end-stage kidney failure, organ 
transplants have become the treatment 
of choice and are no longer considered 
experimental or extraordinary, said Jan 
Sorenson, assistant national health 
systems administrator. “Until the suc- 
cess rate was very high and it really 
became the community standard, we 
didn’t change our policy,” she said. [At 
least one federal court has held the 
BOP’s no transplant policy was probably 
unconstituitional. See: Barron v. 
Keohane, 216 F.3d 692 (8th Cir. 2000).] 
Once a treatment has become the 
standard in the community, prisoners 
should not be denied it solely because 
they are incarcerated, according to ethi- 
cal and legal experts. The U.S. Supreme 
Court concluded in a 1976 case that state 
and federal governments have a consti- 
tutional obligation to provide health care 
to prisoners, said Richard J. Bonnie. 

Three federal prisoners with kidney 
failure said, in recent letters to a reporter, 
that after the policy was changed in Feb- 
ruary, 2001, they requested medical 
evaluations for possible transplants. 
However, they said they have yet to re- 
ceive them. 

“The medical staff here is trying to 
discourage dialysis patients from receiv- 
ing kidney transplants, period,” wrote 
Michael Walker, a prisoner on dialysis at 
the Federal Medical Center (FMC) 
Devens in Ayers, Mass. 

David Lee Smith, a prisoner at the 
U.S. Medical Center for Federal Prison- 
ers in Springfield, Missouri, said that 
since March he has twice requested a 
transplant evaluation from a kidney spe- 
cialist at the prison but has received no 
response. Smith said he has a brother 
whose tissue type is a good match for 
his who may be able to donate a kidney. 

Sylvester Clay, another FMC 
Devens prisoner wrote: “I was told by 
medical staff that everyone would receive 


an evaluation but it has not happened. 
At this point all transplants have been 
put on hold.” 

“It sounds as if the Bureau of Pris- 
ons is continuing to act as a bad HMO,” 
said Elizabeth Alexander, director of the 
American Civil Liberties Union’s National 
Prison Project. 

168 prisoners, housed in three fed- 
eral prisons, are on dialysis for end-stage 
kidney failure. Despite medical studies 
that show that people on long-term di- 
alysis have much higher death rates than 
kidney transplant recipients, most prison 
systems make it difficult or impossible 
for prisoners to obtain transplants. In 
contrast, outside of prisons, the federal 


Medicare program covers the cost of 
treatment, including transplants for all 
Americans with end-stage kidney failure. 

Ten state prisoners are on a waiting 
list for kidney transplants in Virginia, one 
of the few states whose prison system 
routinely refers prisoners for transplants 
and pays for the surgery. “I try to adhere 
to the standard of care on the outside,” 
said M.J. Vernon Smith, a former trans- 
plant surgeon who is chief physician of 
the Virginia DOC “Our state pays for 
transplants” outside prisons. “I can see 
no ethical or reasonable reason why I 
shouldn’t do it.” | 

Source: Washington Post. 


Pelican Bay Policy Banning 
Internet-Generated Mail Upheld 


T he California Court of Appeal 
held that a policy adopted only 
at Pelican Bay State Prison (PBSP) pre- 
venting prisoners from receiving 
through the US Mail any material that 
had been downloaded from the Internet 
was facially valid and reasonably re- 
lated to legitimate prison security 
interests at PBSP. 

PBSP prisoner Aaron Collins had 
subscribed to PLN advertiser INMATE 
Classified, a for fee business service of- 
fering prisoners a “personal connection 
to the Internet.” INMATE Classified de- 
signs personal home pages, accessible 
through INMATE Classified’s Web page 
that includes the prisoner’s mail address 
and an individual email address. Once a 
week, the service downloads any e-mail 
received by the prisoner and forwards it 
by U.S. Mail. 

Although Collins commenced his 
subscription without objection at another 
CA prison (CSP-Sacramento) a year ear- 
lier, when he transferred to PBSP, the 
warden issued a memorandum after a few 
months noting an “influx” of such mail. 
Citing prison regulation 3138(f)(1), he 
deemed it “unauthorized” and ordered the 
mailroom not to accept any Internet re- 
lated material. 

After exhausting administrative rem- 
edies, Collins petitioned the Del Norte 
County Superior Court for a writ of ha- 


beas corpus, citing First Amendment 
rights. The court agreed, ordering “E-Mail 
or other internet related materials may be 
received by inmates if sent to the inmate 
via the U.S. Mail.” 

Applying the “reasonable peno- 
logical interest” test of Turner v. Safley, 
482 US 78, 89 (1987) as applied in 
Thornburgh v'. Abbott , 490 US 401, 407, 
(1989) the appellate court reasoned that 
because all Internet related mail was 
thus banned, the policy was neutral, 
and that the high volume of machine 
generated mail coupled with the rela- 
tive anonymity of the senders was a 
reasonable security concern at PBSP, a 
prison designated for California’s high- 
est security risk prisoners. 

Because the court’s analysis fo- 
cused on PBSP’s unique factors, it only 
applies to that facility. However, attor- 
neys involved in the case stated that 
the California Department of Correc- 
tions is considering imposing a 
state-wide policy. 

Not discussed in the court’s opinion 
was the receipt of Lexis, WestLaw or 
court-generated material transmitted via 
the Internet - material that almost every 
prisoner with an active case routinely re- 
ceives. Nor was the question of Internet 
generated religious material addressed. 
See: In Re Aaron Collins, 86 Cal.App.4th 
1176(2001). ■ 


August 2001 


12 


Prison Legal News 


Trial Required in Pennsylvania Failure to Protect Suit 


A federal district court in Penn- 
sylvania held that summary 
judgment was precluded on a state 
prisoner’s failure-to-protect claim. The 
court also held that prison officials were 
not entitled to qualified immunity. 

State prisoner Richard Pearson was 
stabbed six times by several prisoners in 
a hallway while he was housed in the 
State Correctional Institution in 
Graterford, Pennsylvania, (Graterford), in 
1994. Prison officials subsequently deter- 
mined that Pearson should be removed 
from, and never returned to, the general 
population at Graterford because of the 
danger of another attack on his life. He 
was then transferred from Gratrford. 

In 1995 he was returned to Graterford 
for 2-3 weeks without incident before be- 
ing transferred. On February 8, 1996, 
Pearson was returned to Graterford for a 


T he Court of Appeals for the Sec- 
ond Circuit held that 305 days in 
segregation is an “atypical and signifi- 
cant hardship” within the meaning of 
Sandin v. Conner , 515 U.S. 472, 115 S.Ct. 
2293(1995). 

State prisoner Armando Colon was 
issued a misconduct report after his cell 
was searched and two marijuana ciga- 
rettes and a shank were allegedly found. 
During the disciplinary hearing Colon tes- 
tified that the contraband had been 
planted in retaliation for Colon’s previ- 
ous law suits against prison officials. 

Colon was found guilty of the 
charges and sanctioned to serve 360 days 
in a segregated housing unit (SHU). He 
was ultimately returned to general popu- 
lation after serving 305 days of the 
sanction. 

Colon brought suit under 42 
U.S.C § 1983 alleging that the con- 
traband had been planted in 
retaliation for his prior law suits and 
that he had been denied a fair hear- 
ing. The case eventually proceeded 
to a jury trial and at the close of 
Colon’s evidence the district court 
granted defendants’ motions for 
judgment as a matter of law ( JMOL) 
on various grounds, including “that 
the duration and conditions of the 


parole hearing. The next day Pearson told 
his Unit Manager that he was concerned 
about being housed in general popula- 
tion. He requested to be transferred and 
placed in administrative custody until the 
transfer occurred. Prison officials appar- 
ently refused Pearson’s request, noting 
that he had been cleared for general popu- 
lation and that there was no need for him 
to be placed in administrative custody. 

On February 21, 1996, Pearson was 
stabbed in the prison law library by three 
unknown prisoners. Following the stab- 
bing Pearson was placed in administrative 
custody and was transferred from 
Graterford after he was released from his 
medical hold. 

Pearson brought suit under 42 U.S.C 
§ 1983, alleging that prison officials failed 
to protect him from the 1996 attack, in vio- 
lation of the Eighth Amendment. 


SHU confinement was not ‘atypical ‘ 
under Sandin.” Colon appealed. 

The Court of Appeals disagreed with 
the district court, concluding that “con- 
finement in normal SHU conditions for 
305 days is ... a significant departure from 
the ordinary incidents of prison life to 
require procedural due process protec- 
tions under Sandin.” 

One judge of the three-judge panel 
expressed his desire to establish “a 
bright-line rule that confinement in nor- 
mal SHU conditions of more than 180 
days meets the Sandin standard.” But the 
majority declined “to proceed with a 
bright-line approach.” 

Noting that “whatever line is ulti- 
mately to emerge will have to await 
subsequent litigation,” the court stated: 
“We think it appropriate to advise the dis- 
trict courts of this Circuit that in cases 
challenging SHU confinements of dura- 
tion, within the range bracketed by 101 
days to 305 days, development of a de- 
tailed record will assist appellate review.” 
Specifically, the court stressed its inter- 
est in “evidence of the psychological 
effects of prolonged confinement in iso- 
lation and the precise frequency of SHU 
confinements of varying durations.” See: 
Colon v. Upward, 215 F.3d 227 (2nd Cir. 
2000). ■ 


Defendants moved for summary judg- 
ment. 

The district court denied prison offi- 
cials’ motion for summary judgment, 
finding that Pearson presented evidence 
upon which one could conclude that he 
was subjected to a substantial risk of se- 
rious harm. The court also concluded that 
taking Pearson’s version of the facts as 
true, a genuine question of material fact 
existed as to whether defendants were de- 
liberately indifferent to Pearson’s safety. 

The court also found that because 
Pearson presented sufficient evidence 
to create a genuine issue of material 
fact as to whether prison officials were 
deliberately indifferent to his safety, 
summary judgment on the basis of 
qualified immunity was not appropri- 
ate. See: Pearson v. Vaughn, 102 
F.Supp.2d 282 (E.D.Pa. 2000). ■ 
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Notes From The Unrepenitentiary: Whose Security? 


T wo children, both with mothers 
imprisoned at FCI Dublin, died 
within a two-week period. Both children 
were adolescent boys, aged 13 and 9, 
repectively. One of the children ran away 
from his abusive father’s home. He froze 
to death sleeping in a church bus he’d 
found for shelter. The other child com- 
mitted suicide. I can’t tell you why. The 
bottom line is: these children didn't have 
their mothers home with them. Criminal 
“justice” in Amerika deemed that soci- 
ety was better off punishing these 
women. I don’t think their children 
thought so. 

These women are far from home. 
They seldom, if ever, saw their boys, who 
needed help, support and solace. Such 
is the situation of Federal prisoners all 
over the U.S., like state prisoners who 
are “housed” outside their home states; 
the same is true for prisoners in Pelican 
Bay, CA, or Attica and Clinton, NY. 

Too many children are suffering 
grievously the loss of one or both par- 
ents to U.S. prison systems. We prisoners 
know that being an offender of the law 
doesn’t make one a bad parent. Many 
are imprisoned precisely because they 
were trying to obtain economic stability 
- and advancement for their families. But 
imprisonment does create a bad situation 
for the children - left with relatives, or 
bounced around in foster care or situa- 
tions where they are unwanted, resented 
and, of course, abused. 

Here, many women work very hard 
to parent long-distance. For more than 
a decade the parent program here at 
FCI Dublin was excellent, and dynamic; 
it reinforced those women who were 
already good, skilled parents prior to 
their imprisonment by introducing new 
ideas and tactics to maintain close ties; 
it encouraged and taught skills to other 
women who, for whatever reason, had 
been less motivated parents. But this 
program has been cut back. The 
children’s center in the visiting room 
has been dark most of time this year. 
No children are allowed to play with 
the toys, draw, and play with their 
mothers. There are fewer prisoner vol- 
unteers who have completed the 
parenting program to staff the center 
because there are fewer programs. This 


by Marilyn Buck 

is a major loss for many who do get to 
see their children weekly, monthly or even 
less. One more way to weaken the bonds 
and active contact. 

Most women work hard to keep the 
bonds as strong as possible, and even 
harder to help their children grow up edu- 
cated with the skills to negotiate this 
increasingly difficult society. They do not 
want their children out in the streets, on 
the corners, using alcohol or drugs. They 
know where that leads. There are already 
too many mothers and daughter here! 
(And the sons?) 

Women are creative in maintaining 
the connections to their children: 
craftwork, cards and, of course, the tele- 
phone. Some women even call their 
children every day to help them with their 
homework. Others call to make sure the 
children get off to school on time or get 
home on time. They share the details of 
their children’s lives. 

Unfortunately, these attempts at 
parenting long-distance are being sharply 
curtailed. The Bureau of Prisons (BOP) 
has decided that all general population 
Federal prisoners (those in maximum se- 
curity prisons and units are already 
seriously cut off) will, as of April 2001 , be 
allowed only 300 minutes of phone time 
each month, (that may sound like a lot 
to many who do not have such tele- 
phone privileges; yet, many state 
prisoners are at this moment fighting 
for those privileges!) The policy memo 
states that 300 minutes (the equivalent 
of 20 15-minute phone calls /month) is 
an “... adequate opportunity for inmates 
to maintain community ties, in conjunc- 
tion with visiting and written 
correspondence.” If one calls for less 
than 15 minutes, then perhaps one 
might be able to make one call per day. 
Let’s hope that all the children are in 
one place at one time. 

Write letters? We received 5 enve- 
lopes this month. Of course we will be 
saving money by not using the phone so 
we can buy more envelopes and stamps 
from the commissary! Somehow in this 
high-tech world where life can get 
out-of-control in a hurry 5 days or so 
lag-time seems somewhat unjust. More 
punishment for the family and community. 
Guess they don’t have First Amendment 


rights to communicate with us prisoners 
directly. 

Most women are not in prison be- 
cause they were rich. Some have outside 
support; others work at UNICOR (Fed- 
eral Prison Industries, part of the 
exploitation of the prison-industrial com- 
plex) so they can pay their own way and 
lessen the burden on those who are car- 
ing for their children. But many women 
cannot even do that. They are deport- 
able - foreign nationals, not allowed to 
work for the UNICOR slave wages. They 
didn’t come to the U.S. because they were 
rich. Most saw economic enterprise as a 
way to better their children’s and fami- 
lies’ chances in life, as well as their own. 
The standard of living in their own coun- 
tries are depressed because U.S and 
European corporations and governments 
have pillaged those economies to extrava- 
gantly enhance their own profits and 
standard of living! It’s true that these 
women don’t use the phone so much. But 
they would if they had the funds. I see 
women who will call for 3 minutes to just 
say hello and tell each of their children 
they are loved. They cry at having so little 
time, and so many years before they will 
be reunited. 

Many more will be crying soon after 
being arbitrarily cut off. So will the chil- 
dren who will feel resentment, anger and 
perhaps even abandonment. How are 
they supposed to understand that the 
prison says mom can’t call very often? 

To communicate with the world 
should not be a prohibited nor criminal 
act, but the U.S. government and the BOP 
certainly act as though it is: “This limita- 
tion is needed to maintain the security 
and good order of Bureau institutions and 
to protect the public by increasing the 
Bureau’s ability to minimize inmate 
abuses of the telephone for illegal or dis- 
ruptive purposes.” Strange... Last year 
the BOP instituted a highly-monitored 
phone system using the very same pre- 
text! Every word is already recorded. Isn’t 
that sufficient? In the name of security 
we are being further punished. Our chil- 
dren, families and communities are being 
punished, too; and they are made less 
secure. 

Will this increased insecurity lead to 
the loss of more children? | 


August 2001 


14 


Prison Legal News 


Unjust Rape Conviction Nets 
New York Man $530,000 


I n May, 2000, the New York Court 
of Claims in White Plains 
awarded Victor Ortiz, 41, $530,658 in 
damages after he spent 12 years in 
prison for a rape he did not commit. 

In January 1984, Ortiz, then 25, was 
convicted of rape and sentenced to 12 
to 25 years. He was released in Octo- 
ber 1996 based on newly discovered 
DNA evidence. 

Ortiz, who was represented by Ri- 
chard E. Noll (of the Law Office of 
William V. Ferro in Manhattan), con- 
tended that he suffered from 
post-traumatic stress disorder and de- 
pression as the result of his conviction 
and lengthy imprisonment. 

At trial the court found that Ortiz 
had established his entitlement un- 
der New York Court of Claims Act 
§8-b, which permits an award to 
those who demonstrate by clear and 

New York Nazi Guard 

I n the January, 2001, issue of PLN 
we reported the New York Court 
of Appeals’ ruling that upheld an 
arbitrator’s decision to continue the 
employment of Edward Kuhnel, a 
prison guard at the Eastern Correc- 
tional Facility in Napanoch. 

Kuhnel had been suspended by 
prison officials for flying a large Nazi 
flag from the porch of his home, 
which was widely reported in local 
media. Kuhnel was paid a total of 
$1 10,575 for the 2 1/2 years he was 
not working as the state appealed his 
suspension. 

In 1988 the New York Department 
of Correctional Services (DOCS) had 
tried to fire Kuhnel after he was ac- 
cused of distributing literature from 
the National Association for the Ad- 
vancement of White People to 
prisoners and staff at the prison. An 
arbitrator ordered him restored to duty 
and awarded Kuhnel $8,941 in back 
pay. 

On April 11, 2001, Kuhnel, 44, 
surrendered to police and was ar- 
raigned on three counts of sodomy 
and one count of official misconduct 
in Ulster County. In the indictment. 


convincing evidence that they were 
innocent of the crimes for which they 
were convicted. 

At the following damages trial Ortiz 
contended that his conditions of in- 
carceration prevented him from seeking 
employment. Although he obtained a 
GED while in prison the court rejected 
Ortiz’s claim that he would have earned 
over $300,000 during the period of his 
unjust imprisonment, noting that he at 
best had an erratic work history prior 
to his arrest. 

Dr. Anna Dutka, an economist, and 
Dr. Frank Riccioli, a psychiatrist, testi- 
fied for Ortiz at his civil trial. The 
$530,658 judgment represented $30,658 
for past lost earnings and the remain- 
der for nonpecuniary loss. | 

Source: The New York Jury Verdict Re- 
porters Volume XVIII, Issue 5. 

Charged With Sodomy 

prosecutors claim that on two sepa- 
rate occasions in May, 2000, Kuhnel 
engaged in acts of sodomy with a 
male prisoner at the Eastern Correc- 
tional Facility. 

Prosecutors claim that on a sepa- 
rate occasion he attempted to engage 
in an act of sodomy with the same 
prisoner. On all occasions Kuhnel 
relied on his position as a prison 
guard to have sexual contact with the 
prisoner, which resulted in the offi- 
cial misconduct charge. 

New York is among the states 
which criminalize sex between pris- 
oners and staff. In addition to the 
criminal charges, the DOCS is once 
again seeking to fire Kuhnel and has 
suspended him pending the outcome 
of his criminal trial. 

Kuhnel has been employed by 
the DOCS since 1980 when he was 
hired as a cook; he became a guard 
in 1981. The male prisoner victim of 
the alleged sodomy was not identi- 
fied due to the nature of the crimes, 
but he has since been released from 
prison on parole. | 

Source: Associated Press. 


Incarcerated and living 
with HIV? 

We want to help. 



Correct HELP 

The Corrections HIV Education and 
Law Project 

Correct HELP'S mission is to improve the 
treatment of inmates living with HIV. We 
have worked with inmates and institutions to 
successfully improve conditions for inmates 
with HIV, both medically and socially, through 
education and legal advocacy. 

If you have difficulty receiving medical 
treatment, or are being treated differently 
because you are HIV positive, write to us. We 
may be able to help. 

Correct HELP 

PO Box 46276 
West Hollywood, CA 90046 
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Mary's Magic 
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Hello guys and gals. I'm Mary. I 
have an incarcerated son and feel 
your struggles. I also know how 
important it is to have the ability 
to send nice gifts to your loved 
ones. Let me hook you up on any 
occasion. Send for my catalog and 
see what services I have to offer 
you. 

Mary's Magic 
3128 Walton Blvd 
PMB 224 

Rochester Hills, MI 48306 
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[This column is intended to provide 
“Habeas Hints ” for prisoners who are 
handling habeas corpus petitions as 
their own attorneys. The focus of the col- 
umn is habeas corpus practice under the 
AEDPA, the 1 996 habeas corpus law 
which now governs habeas corpus prac- 
tice throughout the U.S.] 

Apprendi : Feast or Famine? 
Part 2. 

T he Apprendi whirlwind just 
keeps on blowing. It’s only been 
three months since my first column on 
Apprendi, but scores of new Apprendi 
cases continue to rain down across the 
country, and there’s no sign of a let-up. 
Therefore, even though the passing of 
Apprendi’ s 1-year anniversary on June 
26, 2001 means that no new Apprendi 
claims will make it by the AEDPA’s 1-year 
statute of limitations unless prisoners can 
establish equitable tolling for the failure 
to file them within one year after Apprendi 
was announced, there are so many cases 
already in the pipeline with lively 
Apprendi issues that it’s worth it to take 
a second look at Apprendi and the most 
current strategies for handling Apprendi 
claims. 

Apprendi held that, except for prior 
convictions, the Constitution requires 
that any fact which is used to enhance a 
sentence over and above the maximum 
for the offense of conviction must be 
pleaded and proved to the jury beyond a 
reasonable doubt. This amounts to a radi- 
cal change from past practice, in which 
facts which were used to ratchet up sen- 
tences were considered sentencing 
factors which could be determined by the 
sentencing judge alone, and by just a pre- 
ponderance (5 1 % or more) of the evidence 
rather than the much higher standard of 
proof, “beyond a reasonable doubt.” 
That’s the good news. 

The bad news is that, in order to suc- 
cessfully use Apprendi on habeas 
corpus, you have to jump through a se- 
ries of hoops that are so many and so 
narrow that very few habeas corpus 
claims based on Apprendi have actually 
succeeded. Below I list the major ob- 


Habeas Hints 

by Atty. Kent Russell 

stacles to the use of Apprendi on habeas 
corpus (in italics), followed by my Ha- 
beas Hints for trying to overcome them 

(in bold print). 

1. Apprendi error doesn ’t occur 
unless the sentence imposed is greater 
than the statutory maximum for the of- 
fense of conviction. 

A narrow reading of Apprendi is that 
judges still have the discretion to deter- 
mine, on their own, “sentencing factors” 
which increase the sentence, so long as 
the sentence imposed is not greater than 
the maximum for the offense of convic- 
tion. For example, suppose that a statute 
prohibiting the use of a weapon allows 
for a sentence of up to 20 years, and that 
the jury was only required to determine 
whether the defendant “used” the 
weapon, but not why s/he used it. At sen- 
tencing, the judge finds that the 
defendant’s purpose in using the weapon 
was attempted murder, and on that basis 
gives the defendant the full 20 years in- 
stead of something like 5 years, the latter 
being the sentence that would have likely 
been imposed without the attempted- 
murder finding. Such a sentence violates 
the spirit of Apprendi, but virtually all 
courts to date have held that such a sen- 
tence doesn’t actually violate Apprendi 
because the statutory maximum was 20 
years and the defendant didn’t get a sen- 
tence longer than that. Overcoming this 
problem isn’t going to be easy, but there 
are two avenues to try: 

la. Apprendi applies to “mandatory 
minimum” and “mandatory maximum” 
sentences, suggesting that Apprendi 
error can occur even where a sentence 
greater than the statutory maximum 
wasn’t imposed. Several courts have held 
that where a “mandatory minimum” sen- 
tence is triggered by a sentencing fact, 
Apprendi requires that such a fact be 
submitted to the jury and found beyond 
a reasonable doubt. See: United States v. 
Bandy, 239 F.3d 802 (6 th Cir. 2001 ). Others 
have vacated sentences where Apprendi 
error resulted in a “mandatory maximum” 
sentence being automatically imposed. 
See: Flowal v. U.S., 234 F.3d 932 (6 th Cir. 
2000). It’s arguable that these cases open 
the door to other Apprendi applications 


where the maximum sentence was not 
actually exceeded. 

lb. The Supreme Court may expand 
Apprendi to include cases where the sen- 
tence imposed was at or below the 
maximum. At last count, the U.S. Su- 
preme Court had granted certiorari in more 
than 40 Apprendi cases, at least some of 
which involved sentences less than the 
maximum. You can argue that, at least until 
and unless all these cases are decided 
against the petitioners, Apprendi viola- 
tions occur where the “spirit” of the 
decision is violated, even where a sen- 
tence at or below the maximum is imposed. 
See: United States v. Norris, 2001 U.S. 
Dist. Fexis 5449 (E.D. NY). 

2. Habeas corpus petitioners are 
stuck with the law as it existed at the 
time their convictions became final, so 
Apprendi can only be used on direct 
appeal but not on habeas corpus. 

In Teague v. Lane, 489 U.S. 288 
(1989), the Supreme Court held that, as a 
general rule, “new” constitutional rules 
announced after a defendant has been 
through his direct appeals are not avail- 
able on habeas corpus. Apprendi’ s rules 
are certainly “new,” and most prisoners 
making Apprendi claims are raising them 
after their appeals are over; therefore, a 
habeas petitioner relying on Apprendi has 
to figure out how to get around Teague. I 
recommend two approaches: 

2a. Teague only applies if the new 
case announces a new “procedural” rule, 
not if the rule is “substantive.” It’s not 
always easy to differentiate between the 
two, but a rule is “substantive” when it 
re-defines the elements of a conviction 
as opposed to merely affecting the means 
of proving that a defendant is guilty. Sev- 
eral courts have found Apprendi 
applicable to federal drug cases under 28 
USC § 841, where the sentence increases 
depending on the amount of drugs, and 
those cases have said that Apprendi af- 
fects the elements of the § 841 charge 
that the government must prove. Apply- 
ing that reasoning, Apprendi’ s new rules 
are “substantive” and are an exception 
to the Teague bar. See: Darity v. U.S., 
124 F. Supp. 2d 355, 360-361 (W.D.N.C. 
2000) [Apprendi rule is “substantive”] 
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and U.S. v. Hernandez, 137 F. Supp. 2d 
919, 928-929 (N.D. Ohio 2001) [same]; but 
see: Jones v. Smith, 231 F.3d 1227, 1236 
(9 th Cir. 2000) [finding without discussion 
that Apprendi announced a new “proce- 
dural” rule], 

2b. Apprendi is a “watershed” 
change in the law that qualifies as an 
exception to Teague. The Teague bar 
against use of new procedural rules on 
habeas corpus is qualified by an excep- 
tion for new rules which are so 
fundamental that they amount to “water- 
shed” changes in the law that “alter our 
understanding of the ‘bedrock’ elements 
essential to the fairness of the proceed- 
ing.” The Apprendi majority stressed that 
Apprendi requires jury determinations 
beyond a reasonable doubt, both funda- 
mental elements of the criminal process 
which affect the reliability of the determi- 
nation of guilt or innocence; and even 
the dissenters acknowledged that 
Apprendi “will surely be remembered as 
a ‘watershed’ change in constitutional 
law r Apprendi, 530U.S. 466, 524; 120 S.Ct. 
2348, 2380 (2000) (O’ Connor dissenting). 
Several lower federal courts have there- 
fore declared that Apprendi is, indeed, a 
watershed change in the law that quali- 
fies as an exception to Teague. See: U.S. 
v. Murphy, 109 F. Supp. 2d 1059, 1064 (D. 
Minn. 2000); Parise v. U.S., 135 F. Supp. 
2d 345 (D. Conn. 2001). 

3. Apprendi claims can ’t be brought 
on a “successive ” petition. 

Any second or subsequent federal 
post-conviction attack is a “succes- 
sive” petition, for which the AEDPA 
prohibits filing in federal district court 
unless permission to file is first ob- 
tained from a circuit (appellate) court. 
And, that permission is undoubtedly 
going to be denied for Apprendi claims 
because Congress clearly stated that 
such permission could only be granted 
where a new rule was “made retroac- 
tive by the Supreme Court,” and the 
Supreme Court hasn't said that 
Apprendi is retroactive and isn’t likely 
to do so. 

3. File successive Apprendi claims 
under 28 USC § 2241 in the district 
where you are imprisoned, arguing that 
you are “innocent” of the crime because 
of the Apprendi error. The requirement 
of permission to file a successive peti- 


tion in federal court is contained in the 
AEDPA (§ 2255 for federal and § 2254 for 
state habeas, both identical). However, 
the AEDPA contains a “savings clause” 
which allows a habeas corpus petition to 
be filed under the pre-AEDPA law (§ 
2241), if the petitioner can show that the 
AEDPA remedy is “inadequate” or “inef- 
fective,” and that denying habeas corpus 
review would raise “serious constitu- 
tional concerns.” Where, as with 
Apprendi claims, you are relying on a 
change in the law that didn’t exist at all 
while you were on appeal, that’s the kind 
of situation that makes the AEDPA rem- 
edy “inadequate or ineffective” through 
no fault of your own. Furthermore, be- 
cause Apprendi effectively makes you 
“innocent” of the sentence enhancement 
unless it is found by a jury beyond a rea- 
sonable doubt, it would raise “serious 
constitutional concerns” if it were impos- 
sible to bring such a claim on habeas 
corpus. Therefore, a second or succes- 
sive petition should be filed pursuant to 
28 USC § 2241 . Section 2241 petitions are 
filed in the district of confinement rather 
than the district where convicted, and 
don’t require advance permission to file 
from the circuit court. See: Treistman v. 
United States, 124F.3d361 (2 nd Cir. 1997) 
and Jeffers v. Chandler, 234 F.3d 277 (5 th 
Cir. 2000). 

4. Apprendi claims are subject to 
“harmless error” analysis. 

Even if you can make past #1 -3 above, 
your Apprendi claim will still be denied if 
the judge determines that any Apprendi 
error didn’t make a difference in the out- 
come and was therefore “harmless.” 

4. Show that the Apprendi error 
amounts to “plain error” under the facts 
of your case. In most cases, Apprendi 
claims are being raised on habeas corpus 
for the first time, because they would 
have been impossible to bring under the 
law as it was before Apprendi. This 
means that the failure to bring Apprendi 
claims on appeal or on previous post- 
conviction applications is not the fault of 
the petitioner, which brings into play the 
doctrine of “plain error.” Plain error has 
four components: (1) There was “error.” 
(2) The error was “plain.” (3) The error 
affected “substantial rights.” (4) The er- 
ror “seriously affects the fairness, 
integrity, or public reputation of judicial 
proceedings.” Where you can show that 


Apprendi error has occurred (i.e, imposi- 
tion of a sentence greater than the 
maximum based on facts not submitted 
to and determined by the jury beyond a 
reasonable doubt), you’ve established (1) 
and (2). See: United States v. Nordby, 225 
F.3d 1053 (9 th Cir. 2000) [Apprendi error, 
once shown, is “error” that is “plain”]. 
Similarly (4) is satisfied because a sen- 
tence that violates the fundamental Due 
Process rules in Apprendi necessarily af- 
fects the fairness and integrity of the 
proceedings. 

However, the stickler is (3), which 
requires a showing that the error “affected 
substantial rights.” This is very much like 
the test for showing “prejudicial error,” 
which is error that likely made a differ- 
ence in the outcome of the case. For 
example, suppose that the claim of 
Apprendi error is based on the jury’s fail- 
ure to find that defendant distributed the 
amount of drugs necessary to kick in the 
enhanced sentence that the judge im- 
posed. But suppose further that the 
defendant pled guilty, and in the course 
of doing so admitted distribution of the 
necessary amount of drugs. The defen- 
dant can’t show that “substantial rights” 
were affected, because the defendant him- 
self admitted the same fact that the 
Apprendi claim is based on. See United 
Statesv. Duarte, 246F.3d 56(l st Cir. 2001). 
Conversely, if the defendant went to trial 
and put on evidence to challenge the 
government’s evidence as to the amount 
or kind of drugs allegedly distributed, 
then the Apprendi violation did affect his 
substantial rights. United States v. 
Nordby, supra. Thus, a petitioner raising 
an Apprendi claim should do everything 
possible to show that the factual element 
on which the, Apprendi claim is based was 
never admitted to by the defendant; and / 
or that the evidence relied on to support 
the element was challenged by the de- 
fendant and undermined by other, 
contrary evidence. | 

[Kent Russell specializes in criminal de- 
fense, appeals, and habeas corpus. He is 
the author of the “California Habeas 
Handbook” which explains habeas cor- 
pus and the AEDPA, and can be 
purchased ($25, incl. return postage for 
prisoners) from the Law Offices of Russell 
and Russell, 2299 Sutter Street, San 
Francisco, CA 94115.] 
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Turkish Prisoners Struggle Against Transfers 


W hen the Turkish army stormed 
20 prisons in December, 2000, 
a four-day pitched battle ensued during 
which thirty-two died - 30 political pris- 
oners and two soldiers. The army claimed 
that many prisoners set themselves afire 
rather than surrender; prisoners who sur- 
vived allege that in at least one prison, 
Bayrampaga in Istanbul, the army opened 
a hole in the roof and poured gasoline 
on the women prisoners below burning 
six women alive. Prisoners also charge 
certain among them were singled out for 
death. Amnesty International and Human 
Rights Watch (HRW), in ajoint statement, 
allege that prisoners were deliberately 
abused during and after the raids and that 
after the raids, treatment for injuries was 
denied. This raid was the first large-scale 
attempt made by the government of Prime 
Minister Ecevit to move prisoners from 
ward-style prisons, where large numbers 
of prisoners are crowded in dormitories, 
to F-type prisons modeled on U.S. super 
maximum prisons where prisoners are 
housed one to three to a cell. Four such 
prisons have already been built and more 
are planned. Prisoners already housed 
there are allowed to leave their cells only 
once a week if an immediate family mem- 
ber visits. 

In 1996, the government had con- 
templated a similar move but desisted 
when, in protest, 12 prisoners starved 
themselves to death. When similar plans 
became known in the fall of 2000, prison- 
ers again began to fast. The rationale 
behind the government’s desire was to 
break up the control prisoners had over 
their dormitories. Guards stayed away 
from the communal wards because they 
could not protect themselves: hostage 
taking was not uncommon, nor were ri- 
ots. The government contends that the 
dormitories had become indoctrination 
centers for leftist, Kurdish and Islamic 
groups and that these groups could have 
avoided much of the violence that per- 
meated the prisons. Of some 72,000 
Turkish prisoners approximately 10,000 
are political prisoners belonging to these 
groups. 

Prisoners are resisting transfer to the 
smaller control units because they fear 
being tortured, something for which Tur- 
key has long been famous. According to 


by Julia Lutsky 

Turkish human rights attorney, Eren 
Keskin, “Torture is state policy and [is] 
used systematically. All thinking apart 
from official thinking is a crime.” Once 
the prisoners began their hunger strike it 
began to spread. By mid-March it had 
reached France, Germany, Greece and the 
Netherlands. Not only prisoners, but 
soon, families and supporters of prison- 
ers began to fast as well. By the end of 
April, 2001, 800 people, prisoners and 
supporters, were still on continuous hun- 
ger strikes; of them 230 were classified 
as on fasts that would terminate only with 
death. Starvation had claimed its first vic- 
tims by March 21. By the beginning of 
July, 2001, 25 more had died. 

The fasting prisoners were impris- 
oned for their criticisms of the Turkish 
government; they are from organizations 
the Turkish government has declared to 
be terrorist: the Revolutionary People’s 
Liberation Party-Front (DHKP-C), the 
Communist Party of Turkey-Marxist- 
Leninist (TKP-ML), and the Communist 
Workers Party of Turkey (TKIP). Their 
demands are three: an end to the F-type 
prisons; an end to Turkish “anti terror- 
ist” laws that outlaw political activity by 
the left; and the punishment of those who 
have tortured prisoners. They also de- 
mand to meet directly with the 
government. 

In April of 2001, Justice Minister 
Hikman Sami Turk announced the gov- 
ernment was drafting legislation that 
would allow prisoners in the new F-type 
prisons to take part in communal activi- 
ties and allow civilian inspection of the 
prisons. This legislation was rejected by 
the strikers. In May, Irish Republican and 
Sinn Fein president Gerry Adams called 
on his government, as a member of the 
UN Security Council and the European 
Union (EU), to pressure the Turkish gov- 
ernment to enter negotiations with the 
prisoners: “Recent reports from Amnesty 
International and Human Rights Watch 
confirm that the regime of solitary isola- 
tion being introduced in the new F-type 
prisons is in direct breach of commitments 
made by the Turkish Justice Ministry.” 

Turkey is the largest recipient of U.S. 
funds after Israel, Egypt and Colombia; 
it represents the gateway to the oil sup- 
plies of the East and the Middle East, 


which the United States needs. A mem- 
ber of NATO, it also represents an ally 
on which the United States counts in its 
efforts to remove Saddam Hussein from 
power in Iraq. Though Turkey lies almost 
entirely in Asia Minor - only half its capi- 
tal, Istanbul, is in Europe, the remainder 
of the country is in Asia Minor - it has 
considered itself European since 1923 
and, as such, has sought entry into the 
European Union. The EU, however, has 
made its acceptance contingent on 
Turkey’s bringing its human rights into 
compliance with the standards required 
of other members. A primary requirement 
- and a serious sticking point - is 
Turkey’s death penalty; this penalty has 
been abolished by all EU member coun- 
tries. F-style prisons have been deemed 
“not acceptable” and, according to the 
EU, should be “ended quickly.” It has 
also called for an end to the practice of 
torture, the end of constitutional limits 
on free expression and for the recogni- 
tion of full cultural rights for Turkey’s 
large Kurdish minority. [ Editor’s note: 
several EU countries, notably Spain and 
Germany, operate super-max prisons.] 
International human rights groups 
have urged Turkey to end its practice of 
isolating prisoners in F-style prisons; in 
an HRW memorandum issued in April of 
2001 which documented the abuse of pris- 
oners in the new high security prisons, 
the organization called on the Turkish 
government to abandon this practice. 
HRW has also documented the manner 
in which Turkish officials have silenced 
critics of the prison regime. Journalists 
who have reported on the abuses result- 
ing from the transfers and on the 
progress of the hunger strikers have 
been detained, prosecuted and them- 
selves imprisoned. The offices of Turkish 
human rights groups have been closed 
down and their representatives charged 
with “supporting illegal armed groups;” 
prisoners’ relatives have been subjected 
to persecution and humiliation as a mat- 
ter of routine on visits to prisons. The 
hunger strike, nevertheless, goes on. | 

Sources: The New York Times, the Inter- 
national Herald Tribune, Workers World, 
The Irish People, The Seattle Times, In 
These Times, The Revolutionary Worker. 
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Two Escape From Oklahoma Control Unit 


T wo maximum-security prison- 
ers escaped on January 15, 
2001, from the Oklahoma State 
Penitentiary’s notorious H-unit, an un- 
derground control unit, only to be 
recaptured two days later. 

The escaped prisoners were iden- 
tified by ODOC spokesman Jerry 
Massie as James Robert Thomas, 25; 
and Willie Lee Hoffman, 21. Thomas 
was serving life without parole plus 400 
years for a 1993 murder-rape. Hoffman 
had been serving a 20-year sentence 
for kidnapping and several other 
crimes. 

It is the first escape from H-unit 
since its opening in September 1991, 
Massie said. 

A third prisoner attempted to es- 
cape, but became entangled in razor 
wire between the two perimeter fences. 

Thomas and Hoffman escaped by 
removing the toilet from the wall of their 
cells and gaining access to a mainte- 
nance crawl space, said prison 
spokeswoman Lee Mann. They then 


crawled through an air duct, made their 
way to the roof and finally reached the 
ground where they scaled two security 
fences. 

The two stole a car late the same 
morning in McAlester, where the prison 
is located. It was found by police on 
January 17, abandoned in Colgate, 
about 45 miles from McAlester. Tho- 
mas and Hoffman both were 
apprehended that same day when po- 
lice found them hiding in a private home 
seven miles away in Lehigh. 

Both prisoners had a history of es- 
capes. Authorities said Thomas 
escaped previously from the Oklahoma 
County Jail in 1994. Hoffman broke 
out of the Payne County Jail in 1998 
and from a private prison in Cushing 
in 1997. 

Amnesty International and other 
human rights groups have roundly con- 
demned the Oklahoma control unit for 
its inhumane practices. | 

Source: Associated Press, CNN. 
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U.S. Supreme Court Requires Futile Administrative Exhaustion 


O n May 29, 2001, a unanimous 
United States Supreme Court 
held that 42 U.S.C. § 1997e(a) of the Prison 
Litigation Reform Act (PLRA) requires the 
complete exhaustion of prison adminis- 
trative remedies, regardless of how futile 
those remedies may be and regardless of 
the relief sought or available. 

Timothy Booth, a Pennsylvania 
state prisoner, filed suit in federal court 
claiming that prison guards beat him, 
threw cleaning material in his face and 
then denied him medical attention for 
his resulting injuries. At that time, the 
Pennsylvania Department of Correc- 
tions’ (DOC) grievance system did not 
provide for money damages (in a foot- 
note the Court states that it now does). 
Before he filed suit. Booth filed a griev- 
ance but when he was denied relief at 
the first level, he did not file adminis- 
trative appeals to the next two levels. 
Hence he did not exhaust his adminis- 
trative remedies. 

The District Court dismissed 
Booth’s complaint without prejudice for 
his failure to exhaust available admin- 
istrative remedies. 42 U.S.C. § 1997e(a) 
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now provides that: “No action shall be 
brought with respect to prison condi- 
tions under section 1983 of this title, or 
any other federal law, by a prisoner 
confined in any jail, prison or other cor- 
rectional facility until such 
administrative remedies as are available 
are exhausted.” 

The Court of Appeals for the Third 
Circuit affirmed the lower court’s dis- 
missal. While the suit was pending. 
Booth was transferred to a different 
prison, mooting his injunctive relief 
claim and leaving only his claim for 
money damages. The Third Circuit re- 
jected Booth’s argument, and joined 
the Sixth, Seventh and Eleventh 
Circuits in holding that no adminis- 
trative exhaustion should be required 
when a prisoner seeks only money 
damages and such relief is not avail- 
able in the prison grievance system. 
See: Booth v. Churner, 206 F.3d 289 
(3rd Cir. 2000). [PLN, Jan. 2001], 

The Fifth, Ninth and Tenth circuits 
had held otherwise, ruling that no ad- 
ministrative exhaustion was required 
when a prisoner sought only money 
damages and such relief was not oth- 
erwise available. See: Whitley v. Hunt, 
158 F.3d 882 (5th Cir. 1998); Lunsford v. 
Jumao-As, 155F.3d 1178 (9th Cir. 1998); 
and Garrett v. Hawk, 127 F.3d 1263 
(10th Cir. 1997). The Supreme Court 
granted certiorari to resolve this circuit 
conflict. 

In a unanimous opinion written by 
Justice Souter, the Court affirmed the 
Third Circuit ruling dismissing Booth’s 
suit for failing to exhaust his adminis- 
trative remedies. The relatively brief 
opinion turns on the statutory con- 
struction of the term “administrative 
remedies... available.” 

The Court noted that three years 
before the PLRA was enacted it had 
rejected a similar government argument 
in McCarthy v. Madigan, 503 U.S. 140 
(1992) where the court held that a fed- 
eral prisoner did not have to exhaust 
the Bureau of Prison’s grievance sys- 
tem when he sought only money 
damages for relief and the grievance 
system did not provide money dam- 
ages. The PLRA amended § 1997e(a) 
which prior to the PLRA gave federal 
courts the discretion to require that 


prisoners exhaust those administrative 
remedies that were “plain, speedy and 
effective.” Under the PLRA amendment 
to § 1997e(a) there is no requirement 
that prison grievance systems be any 
of these things, and most of them are 
not. 

“When congress replaced the text 
of the statute as construed in McCarthy 
with the exhaustion requirement at is- 
sue today, it presumably understood 
that under McCarthy the term ‘effec- 
tive’ in the former § 1997e(a) eliminated 
the possibility of requiring exhaustion 
of administrative remedies when an in- 
mate sought only monetary relief and 
the administrative process offered 
none. It has to be significant that con- 
gress removed the very term we had 
previously emphasized in reaching the 
result that Booth now seeks, and the 
fair inference to be drawn is that Con- 
gress meant to preclude the McCarthy 
result. Congress’ imposition of an 
obviously broader exhaustion require- 
ment makes it highly implausible that it 
meant to give prisoners a strong in- 
ducement to skip the administrative 
process simply by limiting prayers for 
relief to money damages not offered 
through administrative grievance 
mechanisms.” 

“Thus, we think that congress has 
mandated exhaustion clearly enough, 
regardless of the relief offered through 
administrative remedies.” The upshot 
is that prisoners need to exhaust what- 
ever administrative remedies are 
available to them, regardless of the re- 
lief sought, before they file suit in 
federal court. Since the PLRA was en- 
acted PLN has consistently urged its 
prisoner readers to exhaust their admin- 
istrative remedies. 

The Supreme Court was silent as 
to what should happen to prisoner 
plaintiffs in those circuits which did not 
require administrative exhaustion when 
they sought only money damages 
whose cases have now proceeded and 
are still pending. Plaintiffs in such 
cases can probably expect a flurry of 
motions to dismiss, which could have 
been avoided had administrative rem- 
edies been exhausted. See: Booth v. 
Churner, 121 S.Ct. 1819 (2001). ■ 
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Washington Civil Commitment Injunction Upheld 


T he Court of Appeals for the 
Ninth Circuit has affirmed the 
District Court’s denial of a motion to 
dissolve an injunction requiring the 
Special Commitment Center (SCC) in 
Washington to bring its sexual devi- 
ancy treatment program within 
constitutional requirements. 

In 1994, Richard Turay, a resident 
at the civil commitment center for sexu- 
ally violent predators, filed suit in the 
Federal District Court in Seattle, alleg- 
ing a constitutional violation due to 
inadequate treatment. Without ad- 
equate treatment, Turay would never 
be able to obtain release. 

A jury found in Turay’s favor 
and the District Court, Judge William 
Dwyer, issued an injunction requir- 
ing SCC to bring its treatment 
program up to constitutional stan- 
dards. Meanwhile, other SCC 
residents brought a similar suit, 
which resulted in the award of money 
damages and injunctive relief. [See 
PLN, Aug. ’98, for a detailed history 


ofSCC’s many problems and the ensu- 
ing litigation .] 

SCC was slow to comply with the 
injunctions, so Judge Dwyer appointed 
a special master to assist in compliance 
and to report to the court. Judge Dwyer 
subsequently reviewed 14 reports from 
the special master and held several 
hearings on motions for contempt 
against SCC. Ultimately, in October 
1998, SCC moved to dissolve the two 
injunctions, arguing that it had met its 
constitutional obligation in providing 
adequate treatment. 

After a 3 -day evidentiary hearing. 
Judge Dwyer denied SCC’s motion and 
issued a lengthy, unpublished order 
requiring SCC to take additional steps 
necessary for bringing its program 
within constitutional parameters; in- 
cluding, among other things, 
procedures related to treatment, staff 
training, visiting, searches, and phone 
access. SCC appealed. 

The crux of SCC’s argument on 
appeal was that the District Court 


erred in issuing its 1998 order be- 
cause Judge Dwyer did not defer to 
the professional judgment of SCC 
staff. Essentially SCC argued that 
because, in their capacities as men- 
tal heath professionals, they 
believed they have provided consti- 
tutionally adequate treatment and 
sufficiently complied with the injunc- 
tions, their decisions are beyond 
review. 

After detailing SCC’s long his- 
tory of providing inadequate 
treatment and its continued failure to 
comply with court orders, the Ninth 
Circuit flatly rejected this conten- 
tion. In particular, the court held that 
“accepting such an argument would 
transfer the safeguarding of consti- 
tutional rights from the courts to mental 
health professionals.” This, of course, 
was not acceptable, especially in light 
of SCC’s lack of enthusiasm in satisfy- 
ing constitutional requirements. See: 
Sharp v. Weston, 233 F.3d 1166 (9th Cir. 
2000 ). ■ 
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Arizona Supreme Court Rules On 1993 Earned Release Statute 


T he Arizona Supreme Court has 
held that 1993 amendments to 
statutes governing earned release cred- 
its for Arizona prisoners do not apply 
to persons convicted of felonies com- 
mitted prior to the amendment’s 
effective date. In 1985, Kenneth True 
pled guilty to a felony for which, at that 
time, he was unable to receive earned 
release credits. 

After True’s conviction, the Ari- 
zona Legislature revised the statutes 
governing earned release credits. Spe- 
cifically, in 1990, the legislature 
excluded all prisoners sentenced to 
mandatory minimum sentences from the 
group of offenders eligible for earned 
release credits. This amendment ap- 
plied to all felony offenses committed 
on or after September 27, 1990, the 
statute’s effective date, but not to of- 
fenses committed before that date. In 
1992, the legislature again amended 
these statutes to retroactively allow all 
prisoners ineligible for earned release 
credits under the 1990 amendment to 
receive such credits once one-fourth 
of their mandatory sentence was com- 
pleted. Thus, as of 1992, Arizona had 
two earned release credit schemes in 
effect - the first for prisoners whose 
offenses occurred before September 27, 
1990, and the second for prisoners 
whose offenses occurred on or after 
that date. 

To make matters more complicated, 
the legislature amended the statutes 
governing earned release credits in 
1993. This third amendment went into 
effect on January 1, 1994, and applies 
to any prisoner whose offense was 
committed on or after that date. The 
1993 amendment first struck the 1992 
earned release statutes to make room 
for new provisions, and then renum- 
bered the old provisions, verbatim, 
with the added caveat that “[t]his sec- 
tion applies only to persons who 
committed felonies before January 1, 
1994.” A.R.S. §§ 41-1604.09 I and 
41-1604.10 E. Additionally, the explic- 
itly stated intent of the 1993 amendment 
provides that “[f]or any person con- 
victed of an offense committed before 
the effective date of this act the provi- 
sions of this act shall have no effect 


and such person shall be eligible for 
and may participate in such programs 
as though this act has not passed.” 
1993 Ariz. Sess. Laws (First Reg. Sess.) 
ch. 255, § 101. 

In Merrick v. Lewis, 964 P.2d 473, 
475-76 (Ariz. 1998), the Arizona Su- 
preme Court interpreted the language 
of these various provisions to mean 
that A.R.S. §§ 41-1604.09 I and .10 E 
apply only to prisoners convicted of 
felonies occurring before January 1, 
1994, the effective date of the 1993 
amendment, while prisoners who com- 
mitted offenses after January 1, 1994 
fall under the new 1993 statutes. 

Relying on this case and the am- 
biguous language of the 1993 
amendment, Mr. True argued that the 
legislature intended to eliminate the 
1985 statutory provisions which pro- 
hibited him from receiving earned 
release credits, and instead intended 
that he be allowed to receive credits 
under the 1992 amendment once he 
completed one-fourth of the manda- 


I n August 2000, the State of Cali- 
fornia settled a claim from a trans- 
sexual former prisoner that her need for 
hormone therapy was ignored while in- 
carcerated by agreeing to pay her 
$80,000. 

Torey Tuesday South, 40, began 
her trek through the California penal 
system when she entered San Quentin 
Prison in 1994. She claims she was bru- 
tally raped by a guard and denied 
sex-change drugs that she had been 
taking for years. 

That treatment prompted her to file 
suit against the California Department 
of Corrections (CDC) more than five 
years ago in federal court in Sacra- 
mento. 

South, who was released from 
prison in 1998, acted as her own attor- 
ney until the court appointed Susan 
Christian, a supervising attorney at the 
King Hall Civil Rights Clinic at the Uni- 
versity of California-Davis, Law School. 

According to a 1996 court memo- 
randum filed by Christian, the cessation 


tory portion of his sentence. The Court 
of Appeals agreed with Mr. True and 
reversed the Superior Court’s denial of 
his habeas petition. After reviewing the 
legislative history of the 1993 amend- 
ment and its stated purpose, a 
unanimous Arizona Supreme Court re- 
jected Mr. True’s position and vacated 
the Court of Appeals opinion. The Su- 
preme Court held that a plain reading 
of the intent provision of the 1993 
amendment clearly indicates that the 
legislature intended that True’s ability 
to earn release credits remain unaffected 
by the amendment. 

Thus, Arizona now has three earned 
release credit schemes in effect - the first 
governing prisoners convicted of of- 
fenses occurring before September 27, 
1990; the second for prisoners convicted 
of offenses occurring on or after Septem- 
ber 27, 1990 but before January 1, 1994; 
and the third for prisoners convicted of 
offenses occurring on or after January 1, 
1994. See: True v. Stewart, 18 P.3d 707 
(Ariz. 2001). ■ 


of South’s hormone treatment resulted 
in nausea, vomiting, dizziness and mas- 
culinization - “a reversal of the 
chemical castration process.” 

After a short non-jury trial in De- 
cember 1996, U.S. District Judge David 
F. Levi issued a preliminary injunction 
against the department that ordered 
South’s treatment to be resumed. 

In March 1999, Levi ruled that cor- 
rections officials “denied, delayed and 
intentionally interfered” with South’s 
treatment and ordered a trial on dam- 
ages. 

The case settled in August 2000 
after the 9th Circuit U.S. Court of Ap- 
peals rejected CDC’s argument that 
they were immune from South’s claims. 

The $80,000 settlement was later 
enhanced by another $12,161 when the 
9th Circuit Court of Appeals ordered 
the state to pay that amount to the 
UCD Civil Rights Clinic for their costs 
in defending the appeal. | 

Source: The Sacramento Bee. 
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Court Awards $146,000 in 
Arizona Medical Indifference Case 

by Lonnie Burton 


A n Arizona prisoner was 
awarded over $146,000 in 
damages in January 2000 after he filed 
suit claiming that an Arizona prison 
nurse’s care amounted to deliberate in- 
difference. 

Manuel Covarrubias, 46, was a 
prisoner at the state prison at Douglas, 
Arizona in April, 1995, when he was in- 
jured while working. Covarrubias, who 
was working with a hammer and nails, 
said he felt a nail enter his eye. He im- 
mediately notified a guard and was 
taken to the medical facility where he 
explained his injury through an inter- 
preter. 

Covarrubias was seen about an 
hour and a half later by defendant 
Gaylon, a licensed practical nurse. Af- 
ter examining the eye, Gaylon advised 
Covarrubias that he could not be seen 
by a doctor until 1 P.M. the following 
day. 

After returning to his quarters, the 
pain worsened and Covarrubias again 
requested to see the doctor. After an- 
other examination. Nurse Gaylon again 
told the plaintiff that he would have to 
wait until the following day to see the 
doctor and that if he continued demand- 
ing to see the doctor, she would have 
him “locked down.” 

In the suit, Covarrubias also al- 
leged that Gaylon altered his medical 
records to conceal an error in evalua- 
tion, scheduling and treatment. 

Covarrubias was seen the next 
day by a physician, who determined 
that a specialist’s intervention was 
urgently necessary, and had 
Covarrubias immediately transported 
to Tuscon to see an ophthalmolo- 
gist. 

Dr. Paul R. Horowitz, the ophthal- 
mologist who treated Covarrubias, 
testified that Nurse Gaylon’s “treat- 
ment” fell below the reasonable 
standard of care by failing to make a 
visual acuity examination, failure to 
record the initial eye evaluation, and 
failure to chart whether the pupil was 
regular or not. 


Dr. Horowitz further testified that 
the application of an eye patch and the 
one-day delay in referral to a physician, 
dramatically increased the probability 
of Covarrubias suffering a permanent 
injury. 

Covarrubias, who was represented 
by attorneys Alfred S. Donau, III, of 
Donau & Bolt, and Francisco Leon, a 
sole practitioner, was awarded the fol- 
lowing sums: $50,000 for pain, 
discomfort, disfigurement, suffering 
and emotional distress; $8,000 for fu- 
ture cataract surgery; plus $88,564 for 
loss of earning capacity. In addition, 
he was awarded attorney’s fees pursu- 
ant to 42 U.S.C. § 1988. See: 
Covarrubias v. Arizona, No. CV 95-644 
TUC WDB, USDC Southern District of 
Arizona. | 
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Pre-Sentence Detention Earns Good-Time Credits 

in Montana Prison 


T he Montana Supreme Court 
granted habeas corpus relief to 
William MacPheat, a Montana state pris- 
oner, who sought good-time credits for 
pre-sentence jail time and an earlier re- 
lease from prison based upon award of 
those credits. 

In 1995, MacPheat was charged 
with multiple crimes and sentenced 
to 10 years in prison. Unable to post 
bond, MacPheat spent 331 days in 
county jail prior to sentencing. He re- 
ceived 331 days credit against his 
prison sentence but did not receive 
good-time credit for those days. 

The Montana Department of Cor- 
rections (DOC) may grant good-time 
allowances of up to 1 day for each day 
served in prison. There is no provision, 
which permits DOC to award good time 
to individuals who are held in county 
jails. 

In his habeas petition, MacPheat 
argues that he is entitled to good-time 
credit for his 331 days of county jail 
time. Had he been able to post bond 
and remain free prior to sentencing, he 
would have served his entire sentence 
in prison, earned good-time credits on 
the 331 days of pre-sentence time, and 
thus been eligible for release at an ear- 
lier date. 

“We believe . . . that to deprive a 
criminal defendant of his freedom sim- 
ply because, through no want of bona 
fide effort, willful refusal, or fault of his 
own, he lacks the financial resources 
to buy his liberty would be contrary to 
the fundamental fairness required by 
the Fourteenth Amendment,” said the 
court. 

The court granted MacPheat’s pe- 
tition and ruled, “Specifically, we hold 
that if the criminal defendant, for no 
other reason than his indigency, is un- 
able to secure his pre-sentence freedom 
by posting bail, then he is entitled to 
good-time credit for the time he spends 
in the county detention facility, 
pre-sentence, to the same extent that 
the law allows good-time credit to the 
criminal defendant who is able to post 
bail and, thus, serve the entirety of his 
sentence in the state correctional facil- 


ity.” See: MacPheat v. Mahoney, 997 
P.2d 753 (Mont. 2000). 

The state supreme court later issued 
a ruling clarifying the process by which 
the good time credits in MacPheat 
would be awarded. In MacPheat, the 
court held that prisoners deprived of 
good time for their pretrial detention 
could file habeas petitions in the state 
supreme court for their good-time 
credits. The court was apparently over- 
whelmed by the response and in this 
order held that the Montana Department 
of Corrections must administratively cal- 


T he Kansas Court of Ap- 
peals affirmed a district court 
judgment, reducing the amount of res- 
titution assessed against two prisoners 
for disciplinary rule violations, from 
$1,956.75 to $1,104.68 per prisoner. In 
doing so, the court concluded that the 
Department of Corrections has the au- 
thority to impose reasonable restitution 
as a disciplinary sanction. 

In 1998, prisoners loseph Tonge 
and Bradley Holmes escaped from the 
Ellsworth Correctional Facility. They 
were eventually apprehended and re- 
turned to custody where they were 
charged with a disciplinary violation of 
aggravated escape. They eventually 
pled guilty to the charges and were 
sanctioned to repay the costs ex- 
pended by the State in re-capturing 
them, as restitution. 

Both prisoners filed grievances 
against the DOC alleging that the 
amount of restitution imposed was un- 
reasonable. The grievances were 
denied and the prisoners filed petitions 
for habeas corpus relief. After separate 
hearings, the district court reduced the 
restitution to $1,104.68 per prisoner. 
Both the prisoners and the state ap- 
pealed. 

The Court of Appeals rejected the 
state’s argument that the court lacked 
jurisdiction to hear the appeal because 
the habeas petitions were untimely and 
the prisoners failed to exhaust their ad- 
ministrative remedies. 


culate prisoners’ good time credits upon 
a prisoner’s written request for the cred- 
its for time spent in pretrial detention. 

The court held that there is a pre- 
sumption that pretrial detainees are jailed 
due to indigence. If the DOC claims oth- 
erwise it must give written notice to the 
prisoner along with proof of its claim, oth- 
erwise the DOC must award the good time 
credits to which the prisoner is entitled. 
See: In Re Expediting the Remedies Pro- 
vided in MacPheat, 17 P.3d 981 (Mont. 
2000). ■ 


The prisoners argued that the DOC 
did not have the authority to impose 
restitution because that authority is lim- 
ited to the courts under KS A 2 1 -4602(a) 
and “court” does not include adminis- 
trative hearings conducted by the 
DOC. 

The court concluded that it did not 
need to decide if the DOC falls within 
the definition of “court,” finding in- 
stead that the DOC has broad power, 
under KSA 75-5210(f), to determine the 
necessary disciplinary rules, specifi- 
cally including payment of restitution, 
needed for the orderly administration 
of the correctional institutions. 

The court noted that the only limi- 
tation on the disciplinary hearings 
officer’s ability to order restitution is 
that the imposition of restitution must 
be reasonable . KAR 44-12-1 306(a)(4) . 
The court concluded that “reasonable” 
restitution is an amount that is fair, 
proper, just, moderate, and suitable 
under the circumstances. 

Finally, the court concluded that 
the district court did not abuse it’s dis- 
cretion in reducing the restitution 
imposed against Tonge and Holmes, 
because the district court determined 
that requiring the prisoners to pay the 
full amount was unreasonable since 
some of the officers would have been 
working at that time regardless of the 
escape. See: Tonge v. Simmons, 11 P.3d 
77 (Kan.App. 2000). ■ 
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PLRA Attorney Fee Cap Analyzed 


T he Temple Law Review recently 
published an article useful to any 
litigants challenging the Prison Litigation 
Reform Act’s (PLRA) cap on attorney 
fees under 42 U.S.C. § 1997e(d). The Price 
of Civil Rights: The PLRA !v Attorney ’s 
Fee Cap Provision as a Violation of 
Equal Protection of the Laws, by Karen 
Klotz, contains an exhaustive history of 
the statute, including background on the 
rationale for civil rights fee shifting stat- 
utes in the first place. 

The article examines the court rulings 
that have addressed the constitutional- 
ity of the fee cap. The author gives a 


detailed analysis of the different levels of 
constitutional scrutiny available to chal- 
lenge statutes. Even under the standard 
most favorable to the government, the 
author convincingly concludes that the 
fee cap is not rationally related to any 
legitimate governmental interest. 

Any attorney challenging the con- 
stitutionality of 42 U.S.C. § 1997e(d) will 
find the article useful, both for research 
purposes as well as to persuade any re- 
viewing courts. See: 73 Temple Law 
Review 759 (2000). To order the article 
contact: Temple Law Review, (215) 204- 
7868. ■ 


Dismissal of Washington Persistent Prison 
Misbehavior Charge Upheld 


T he Washington Supreme Court 
has affirmed the dismissal of a 
persistent prison misbehavior charge be- 
cause the Department of Corrections 
(DOC) failed to properly promulgate its 
list of serious infractions, one of which 
formed the basis of the charge. In doing 
so, the court refused to decide whether a 
1999 Court of Appeals decision, which 
held the persistent prison misbehavior 
statute unconstitutional, is still valid. 

In 1995, the Washington Legislature 
enacted RCW 72.09.130, which requires 
DOC to adopt “a system that clearly links 
an inmate’s behavior and participation in 
available education and work programs 
with the receipt or denial of earned early 
release days [good time] and other privi- 
leges.” RCW 72.09. 130(1). 

That same year, the Legislature also 
created the offense of persistent prison 
misbehavior. RCW 9.94A.070. To be con- 
victed of that offense, the state must 
prove that a prisoner has lost all poten- 
tial good time and knowingly committed 
another serious infraction. RCW 
9.94A.070( 1). “Serious infraction” means 
a list of infractions adopted by DOC un- 
der RCW 72.09.130. See RCW 
9.94A.070(2). When the persistent prison 
misbehavior statute was enacted, DOC 
had not adopted its serious infractions 
under RCW 72.09. 130. Instead, DOC had 
continued to use a list of serious infrac- 
tions adopted under another statute. 
DOC corrected this error in 1998. 

In February of 1997, Aaron Brown, a 
prisoner at the Washington State Peni- 


tentiary, was infracted for refusing to 
submit to a search. Because he had pre- 
viously lost all his good time, Mr. Brown 
was charged with persistent prison mis- 
behavior. The Walla Walla Superior Court 
dismissed the charge. DOC appealed and 
the Court of Appeals affirmed, holding 
that the persistent prison misbehavior 
statute unconstitutionally delegated to 
DOC the authority to determine what 
could constitute an element of that charge 
(i.e., what constitutes a serious infrac- 
tion); then whether a prisoner had in fact 
committed that element of the offense. In 
dicta, the Court of Appeals also noted 
that DOC failed to properly promulgate 
its list of serious infractions. See: State 
v. Brown, 977 P.2d 1242, 95 Wa.App. 
952 (Wa.Ct.App.Div.3 1999 )[PLN, Nov. 

1999] , 

On DOC’s petition for review in the 
Washington Supreme Court, the dismissal 
was affirmed on narrower grounds. The 
supreme court held that DOC’s failure to 
promulgate its list of serious infractions 
under RCW 72.09. 130, which is a required 
element of the offense of persistent 
prison misbehavior, barred the state from 
prosecuting Mr. Brown. See: State v. 
Brown, 11 P.3d818, 142 Wn.2d57 (Wash. 

2000) . What is noteworthy about this 
opinion is that it recognizes DOC’s fail- 
ure to properly adopt a list of serious 
infractions under RCW 72.09.130 until 
1998. Thus, any serious infraction im- 
posed between 1995 and 1998 is 
potentially invalid for lack of statutory 
authority. | 
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Arizona Judgment Seizure 
Statute Upheld; Fees Protected 


A n Arizona appellate court has 
held that a state law allowing 
the Arizona Department Of Corrections 
(DOC) to seize 80% of all money won 
in prisoner lawsuits is valid under that 
State’s constitution. 

Charles Holly, an Arizona prisoner, 
sued that State after being injured in a 
fall at an Arizona prison. He was 
awarded $18,000 in damages, costs, and 
attorney fees. 

The court then reduced his award 
to $3,600 under ARS § 31-238(D), a 
state law directing the DOC to seize 
80% of any damages awarded to pris- 
oners who sue that State. The statute’s 
purpose is to offset the cost of incar- 
ceration. Holly appealed. 

After determining the statute to be 
constitutional, the Arizona Court Of 
Appeals upheld the statute. 


However, the court further held 
that when attorneys represent prison- 
ers in lawsuits the DOC may take 80% 
of only those funds remaining after 
such attorneys collect their costs and 
fees. See: Holly v. State, 18 P.3d 152 
(Ariz.App. Div. 1. 2000). 

The statute applies only to state 
court judgments. Federal judgments 
under 42 U.S.C. § 1983 are protected 
from such attachment by the U.S. Con- 
stitutions Supremacy Clause. 

The court found ironic the State’s 
argument that the law should allow it 
to take its 80% before attorney fees 
were deducted in order to further the 
State’s interest in reducing frivolous 
prisoner lawsuits, considering the 
fact that Holly won the underlying 
lawsuit. | 


Retaliation Complaint Not Frivolous if Not Irrational 
or Wholly Incredible 


Kansas 2-Year Visiting 
Restriction Unauthorized 

T he Kansas Court of Appeals 
held that a 2-year suspension of 
a prisoner’s visiting privileges was not 
authorized by the visiting rules. 

Derrick Davis, a prisoner at Lansing 
Correctional Facility received two disci- 
plinary reports alleging that he engaged 
in lewd conduct with his wife in violation 
of the visiting rules. The first report was 
dismissed, as it was originally served on 
the wrong prisoner. The charges alleged 
in both reports were the same. 

Prior to the hearing, Davis requested 
that several guards be called to testify 
about the two disciplinary reports being 
written on the same alleged incident. The 
hearings officer denied the request be- 
cause the witnesses had no knowledge 
of the alleged violation. 

The hearings officer found Davis 
guilty and sanctioned him to a 30-day 
privilege restriction, suspended for 6 
months, and a $15 fine. Additionally, the 
deputy warden of programs suspended 
Davis’ visiting privileges for 2 years. 

Davis filed two petitions for habeas 
corpus, alleging that the hearings officer 
violated his right to due process by re- 
fusing his request to call witnesses and 
that the 2-year visiting suspension was 
not authorized. The trial court consoli- 
dated the petitions and denied relief. 
Davis appealed. 

The court of appeals found that the 
trial court correctly determined that the 
hearings officer gave adequate consider- 
ation to Davis’ request to call witnesses 
and that the hearings officer did not arbi- 
trarily deny his request. In doing so, the 
court found that the witnesses had no 
knowledge of the alleged violation and 
Davis wanted them to testify to matters 
that were irrelevant to whether he vio- 
lated the rules. 

The court found, however, that the 
2-year visiting suspension was not au- 
thorized by KAR 44-7-104(7)(H). In 
reaching that conclusion, the court found 
that the rule was ambiguous and it was 
necessary for the court to interpret the 
rule so as to make its provisions consis- 
tent, harmonious, and sensible. Under the 
court’s interpretation, an initial suspen- 
sion of only 1-year was authorized. See: 
Davis v McKune, 11 P.3d 503 (Kan.App. 
2000 ). ■ 


T he Seventh Circuit Court of 
Appeals reversed the District 
Court’s dismissal of Illinois prisoner 
Terry Johnson’s 42 USC §1983 com- 
plaint wherein he complained nurse 
Debbie Stovall filed false disciplinary 
charges against him in retaliation for 
his having filed a grievance against her. 
The District Court had dismissed the 
complaint as “frivolous.” 

In reaching its decision, the dis- 
trict court reviewed Johnson’s record, 
noting he had over 20 disciplinary re- 
ports resulting in ad-seg, security 
increase and credit loss. As to these 
incidents, Johnson complained his due 
process rights had been violated. Ad- 
ditionally, he grievanced Stovall for 
denial of TB meds. Observing the re- 
port of a polygraph test he had 
included, the court noted Johnson had 
been found not truthful with respect to 
an assault and battery he allegedly 
committed on nurse Stovall (striking 
her hand and burning it with a ciga- 
rette). 

Upon review of his own evidence, 
and concluding Johnson had answered 
deceptively, the court was left with the 
firm conviction that Johnson’s descrip- 


tion of Stovall’s misconduct fit the defi- 
nition of frivolous. Accordingly, the 
court dismissed the case as frivolous, 
without serving the defendants, pur- 
suant to 42 U.S.C. § 1 997 (e)(c)(l). It 
further denied his motion to amend 
because it found the original pro per 
complaint neither incomplete nor inar- 
ticulate. 

The Seventh Circuit disagreed, 
finding Johnson’s claim not frivolous 
under Neitz.ke v. Williams, 490 US 319, 
325 (1989), and Denton v'. Hernandez, 
504 US 25, 33 (1992), wherein factual 
frivolousness is defined as “irrational 
or wholly incredible.” Denton ex- 
pressly disallowed a factual 
frivolousness finding simply because 
the court “finds the plaintiff’s allega- 
tions unlikely.” 

Because Johnson’s retaliation 
claim was thus not ipso facto frivolous, 
and because it properly “alleged a chro- 
nology of events from which retaliation 
could be inferred,” the Court of Ap- 
peals reversed and remanded to the 
District Court for further proceedings. 
See: Johnson v. Stovall, 233 F.3d 486 
(7th Cir. 2000). ■ 
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Retaliation Claim 
Not Foreclosed by Sandin 


T he Court of Appeals for the 
Third Circuit held that a 
prisoner’s civil rights complaint for dam- 
ages due to administrative segregation 
placement was not foreclosed by the 
U.S. Supreme Court’s Sandin “atypi- 
cal hardship” rule, when the 
administrative segregation placement 
was alleged to be in retaliation for the 
exercise of a constitutional right. 

Michael Allah had filed civil rights 
suits against prison officials at S.C.I. 
Frackville and S.C.I. Graterford. Subse- 
quently, he was transferred to S.C.I. 
Greene and placed in administrative 
segregation on July 9, 1997. As of Sep- 
tember 9, 1997, he still had never been 
seen by the Program Review Commit- 
tee, after three aborted schedules, on 
their allegation that they had “not had 
a chance to review [his] records.” He 
alleged in his newest complaint that he 
was unable to file and produce briefs 
in his criminal case and unable to con- 
duct discovery in his civil rights cases 
while in administrative segregation at 
S.C.I. Greene. He sought, inter alia, 
compensatory and punitive damages. 

The District Court dismissed the 
complaint on September 29, 1997, for 
failure to state a claim, relying on 
Sandin v. Connor, 515 US 472 (1995) 


T he Second Circuit Court Of 
Appeals reversed a district 
court’s dismissal of a pro se pris- 
oner civil rights action. The 
Second Circuit found that the Dis- 
trict Court had not explained why 
it dismissed the case well enough 
for the appeal to be decided, and 
the case was remanded for a writ- 
ten findings of fact and conclusions 
of law. 

Easton Beckford, a New York 
prisoner, filed the civil rights action 
against New York prison officials. 
State attorneys moved for summary 
dismissal under Fed. R. Civ. P. 56(b). 


for the proposition that “housing an 
inmate in disciplinary custody did not 
impose such atypical and significant 
hardships on the inmate so as to in- 
voke constitutional protection.” 

The Third Circuit reversed, disagree- 
ing with the District Court’s belief that 
Sandin stands for the principle that no 
claim arising out of administrative segre- 
gation can form the basis for a 
constitutional violation. 

“It is well settled that prisoners 
have a constitutional right to access 
to the courts ... for filing ... civil rights 
actions. ... This right to access to the 
courts is distinct from any liberty in- 
terest in remaining free from 
administrative or disciplinary segrega- 
tion. A [First Amendment] claim 
founded on the right of access remains 
viable after Sandin. ... [This] holding 
is consistent with ... Pratt v. 
Rowland, 65 F.3d 802, 806-07 (9th Cir. 
1995), ... Babcock v. White, 102 F.3d 
267, 274-75 (7th Cir. 1995), ... 
Thaddeus X v. Blatter, 175 F.3d 378, 
386 (6th Cir. 1999) (enbanc), ... [and] 
Crawford-El v. Britton, 93 F.3d 813, 826 
(D.C. Cir. 1996) (enbanc) (reversed on 
other grounds, 523 US 574 (1998)).” 
See: Allah v. Seiverling, 229 F.3d 220 
(3rd. Cir. 2000). ■ 


The District Court granted the 
State’s motion and dismissed the 
case relying on the “alternate 
grounds articulated in Defendants’ 
memorandum,” without further dis- 
sertation. 

The Second Circuit remanded 
the case holding that [i]f the 
[lower] court fails to state find- 
ings and to give an explanation, 
and the reason for the [lower] 
court’s ruling is not clear to us, 
we will remand for findings and an 
explanation.” See: Beckford v. 
Portuondo, 234 F.3d 128 (2d Cir. 
2000). ■ 
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Washington ISRB May Rescind Parole After Final Discharge 


I n a closely divided opinion, a 
5-Justice majority of the Wash- 
ington Supreme Court held that the 
Indeterminate Sentence Review Board 
(ISRB) has jurisdiction and statutory au- 
thority to rescind an order of final 
discharge, revoke previously restored 
civil rights, and return the discharged 
parolee to custody. In 1993, the Wash- 
ington State Legislature amended RCW 
9.96.050, requiring the ISRB to discharge 
from parole any parolee who had suc- 
cessfully spent three consecutive years 
in the community. The previous version 
of the statute had granted the ISRB dis- 
cretion to continue a parolee’s parole up 
to his or her maximum sentence, regard- 
less of time spent successfully in the 
community. 

In July of 1993, having spent three 
years in the community, Larry 
Quackenbush was issued an order of fi- 
nal discharge by the ISRB. However, 
prior to receiving this final discharge. 
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Quackenbush committed several felonies 
in California. 

The ISRB was unaware of the new 
crimes at the time it ordered 
Quackenbush’s discharge from parole. 
Upon discovering these violations of 
law, the ISRB promptly rescinded 
Quackenbush’s final discharge and re- 
turned him to custody once his sentences 
for the California crimes had expired. 

Quackenbush subsequently filed a 
personal restraint petition in the Court 
of Appeals, arguing that the ISRB lacked 
jurisdiction and statutory authority to 
rescind its previously granted order of 
final discharge and return him to custody. 
The court dismissed the petition, ruling 
that the ISRB had discretion to revoke 
Quackenbush’s parole at any time prior 
to the expiration of his maximum sentence, 
in this case 30 years. 

On review in the Washington Su- 
preme Court, the majority held that the 
ISRB’s final order of discharge serves 
merely as a discharge from “active su- 
pervision” and that the ISRB retains 
jurisdiction to rescind parole up to the 
expiration of the parolee’s maximum sen- 
tence. Thus, the majority found the 
ISRB’s actions in this case appropriate 
and affirmed the Court of Appeals. 

Justice Johnson, writing for the four 
dissenters, pointed out that the majority 
relied on precedent interpreting a re- 


pealed version of the final discharge stat- 
ute in reaching its decision, and 
questioned the continuing validity and 
applicability of those cases in light of 
the 1993 amendment to RCW 9.96.050. 

Based on a plain reading of the 
amended statute. Justice Johnson would 
have held that the ISRB lacked statutory 
authority to revoke a final discharge or- 
der and, therefore, would have granted 
Quackenbush’s petition. Justice 
Johnson, however, did suggest that the 
sentencing court would retain jurisdic- 
tion to rescind an erroneously granted 
final discharge, such as the one in this 
case, at any time up to the expiration of 
the parolee’s maximum sentence. See: In 
Re Quackenbush, 16R3d638, 142Wn.2d 
928 (Wash. 2001). ■ 
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No Due Process For Washington 
Sex Offender Registration 


T he Washington Supreme Court 
held that sex offenders are not 
entitled to notice or a hearing prior to 
being assigned a registration level. In 
1990, the Washington State Legislature 
enacted the Community Protection Act 
(CPA). The CPA requires any person con- 
victed of a sex offense to register with 
the sheriff of the county in which he or 
she resides. Prior to a sex offender’s re- 
lease from confinement, the DOC assigns 
a registration level to the offender. Sex 
offenders considered as posing a high 
risk to the community are given level three 
status. Offenders considered to be low 
risk receive level one status. As the 
offender’s level increases, government of- 
ficials are entitled to release a greater 
amount of personal information to the com- 
munity, ultimately culminating in 
neighborhood and media notification for 
level three offenders. Sex offenders receive 
no notice or an opportunity to be heard 
prior to being assigned a registration level. 

Three sex offenders brought per- 
sonal restraint petitions, arguing that they 
were entitled to due process before they 
were assigned their respective registra- 
tion levels. In other words, the petitioners 
wanted notice and a hearing before the 
DOC gave them a level and released their 
personal information (i.e., name, address, 
place of employment, etc.) to the general 
public. The Court of Appeals dismissed 
all three petitions as frivolous or as 
time -barred. The petitioners sought dis- 
cretionary review in the Washington 
Supreme Court, which was granted after 
the petitions were consolidated. 

The Supreme Court found no due 
process violation, holding that the CPA 
does not create a protected liberty inter- 
est because (1) it does not curtail 
government officials’ discretion in assign- 
ing sex offender registration levels; (2) 
that the offenders have no right to pri- 
vacy in the release of their personal 
information because it relates only to repu- 
tation and is available from other sources; 
and (3) that an offender’s particular reg- 
istration level does not create a risk of 
prolonged incarceration. Importantly, the 
court did note that although the petition- 
ers have no protected liberty interest in 
the sex offender levels they are assigned. 


the current procedures used to assign 
those levels seem unfair and likely to lead 
to erroneous decisions. The Court there- 
fore strongly suggested the DOC to 
afford all sex offenders an opportunity to 
be heard prior to assigning them a regis- 
tration level. 

In a well-reasoned opinion, three Jus- 
tices dissented, holding that the release 
of personal information under the CPA 
does in fact create a protected liberty in- 
terest. In particular, the dissenters wrote, 
“ostracism, loss of employment, and ver- 
bal and/or physical harassment damages 
more than one’s reputation and consti- 
tutes significant intrusions of one’s 
liberty.” The dissenters also point out that 
petitioners’ arguments are supported by 
a majority of other state and federal courts 
to have consider the issue. Thus, the dis- 
senters conclude that the petitioners 
should be entitled to notice and a hear- 
ing prior to being assigned a sex offender 
registration level. See: In Re Meyer , 16 
P.3d 638, 142 Wn.2d 608 (Wash/ 2001). 
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Bolivia: On June 4, 2001, prison- 
ers at the Palmasola jail became fed up 
with a gang of prisoners who called 
themselves the “smurfs” who beat, as- 
saulted and extorted other prisoners 
and their visitors at the jail. Taking 
matters into their own hands, a mob of 
prisoners killed three and wounded 
three of the gang members. Armando 
Megamatsu Justianino, William 
Mendez and Bismarck Steven Guzman 
were beaten to death and Ciro Perez 
Cusi, Henry Garcia Huanca and Will- 
iam Oporto Miranda were severely 
beaten and stabbed. Since 1997, 15 pris- 
oners have been killed by other 
prisoners at the jail. Government offi- 
cials are at a loss to explain why the jail 
is so unsafe. 

CA: On May 1 1, 2001, 270 prison- 
ers at the High Desert State Prison 
brawled amongst themselves. Accord- 
ing to Chuck Spirk, administrative 
assistant at the prison, fighting broke 
out among black, white and Hispanic 
prisoners and was quelled by 120 
guards who fired 39 rounds of ammu- 
nition, pepper spray, tear gas, rubber 
and wooden projectiles to restore or- 
der. B Facility, where the brawl 
occurred, was placed on lockdown 
pending an investigation. Seven pris- 
oners received knife wounds and other 
injuries. No staff were injured. 

Chile: On May 26, 2001, 26 pris- 
oners burned to death in a fire in the 
Iquique jail, 1,125 miles north of the 
capital of Santiago. The jail is severely 
overcrowded, holding 1,700 prisoners 
in space designed for 1,000. Police claim 
the fire was set by prisoners to protest 
conditions. Prisoners’ relatives claim 
prisoners threw notes out of the prison 
saying the fire was accidentally caused 
by an electrical short circuit. The town 
fire chief said the fire was an accident 
but didn’t specify the cause. 

Chile: On May 29, 2001, legisla- 
tion was enacted abolishing the death 
penalty and freeing up to 1,400 prison- 
ers, mostly foreigners who would be 
deported and minor offenders. The leg- 
islation was part of the Catholic 
church’s Jubilee 2000 campaign. The 
death penalty was replaced by a mini- 
mum 40 year prison term, or 20 years 
imprisonment if executive clemency is 


News in Brief 

granted. The new law effectively com- 
mutes the death sentences of 57 
Chileans awaiting execution. The last 
official execution occurred in 1985. 
During the U.S. backed dictatorship of 
Augusto Pinochet, 1973-90, police and 
military forces murdered thousands of 
political opponents through extrajudi- 
cial executions. 

Colombia: On June 3, 2001, guer- 
rillas of the Fuerzas Armadas 
Revolucionarias de Colombia, the 
country’s largest Marxist guerrilla 
group, reached an agreement with the 
government to release 42 sick police- 
men and soldiers it has been holding 
as prisoners of war in exchange for 15 
FARC prisoners held in government 
prisons. The FARC holds more than 400 
government policemen and soldiers that 
it has captured in battle. Until now the 
government has refused to an across 
the board prisoner exchange. 

FL: On May 14, 2001, Hernando 
county jail guard Nikki Richardson, 23, 
was arrested and charged with being a 
principle to sexual activity with a mi- 
nor. Prosecutors claim that on May 10, 
2001, Richardson arranged for jail pris- 
oner Demetrious Elliott, 26, to be 
released from his cell so he could have 
sex with an unidentified 17 year-old fe- 
male prisoner. Richardson stood watch 
while the prisoners had sex in a shower 
and later asked the girl, “Was it good?” 
The prisoners arranged the tryst while 
on sick call at the jail by reading each 
others lips while separated by 
plexiglass. Elliott, awaiting trial on drug 
charges, has been charged with unlaw- 
ful sexual activity with a minor, 
Richardson was charged as a principle. 

Jail officials would not comment on 
why Richardson helped arrange the en- 
counter. Jail officials learned of the 
tryst after Elliott bragged about it to 
other prisoners, who promptly in- 
formed the authorities. When 
confronted by a jail nurse, the 17 year- 
old, who was not charged, confessed 
all. The jail is operated by the for-profit 
Corrections Corporation of America, 
which suspended Richardson. 

GA: On April 2, 2001, Murray Jor- 
dan, 64, a producer for the reality 
television show Cops, was arrested on 
drunk driving charges by Atlanta po- 


lice after making an illegal turn and fail- 
ing a sobriety test. Jordan had a blood 
alcohol level of .136. Jordan, who works 
for Langley Productions, which pro- 
duces Cops for the Fox Network, was 
in Atlanta to meet with police to set up 
a filming of the show. 

IL: On June 6, 2001, an unidenti- 
fied 29 year-old prisoner being held on 
traffic charges overpowered Vermilion 
county sheriff’s deputy Myron 
Deckard, 72, and killed him. The pris- 
oner was being taken to Vermilion 
county from a neighboring jail after he 
failed to appear in court on a traffic vio- 
lation. The suspect is in custody again. 

KY: On May 18, 2001, a lockdown 
at the Kentucky State Penitentiary in 
Eddyville ended after an unidentified 
prisoner confessed to stabbing prison- 
ers Lawrence Sharp, 47, and Jerry 
Hawes, 36. Both prisoners were treated 
for stab wounds and were expected to 
recover. No motive was given for the 
stabbings. 

LA: On May 17, 2001, Louisiana 
State Penitentiary guard. Sergeant 
Janice Williams, 37, was arrested and 
charged with having sex with prisoner 
Damien Riley twice in a prison televi- 
sion room. 

PA: On May 30, 2001, 3 guards and 
a counselor at the Bucks County Prison 
were charged with raping female pris- 
oners at the jail. Captain William 
McMullen, 45, Sergeant Robert 
Gilmore, 38, and Jeffrey Budd, 43, are 
the guards charged with felony insti- 
tutional sexual assault. Counselor Peter 
Doyle, 33, was also charged. Doyle had 
checked himself into a psychiatric fa- 
cility a week before learning he would 
be charged. The four jail employees are 
accused of raping female prisoners, ar- 
ranging sexual trysts with the prisoners 
or exchanging favors with prisoners 
who exposed themselves or performed 
sex acts. District attorney Diane Gib- 
bons said the defendants “took 
advantage of their absolute physical, 
mental and emotional control over these 
inmates in order to coerce sexual fa- 
vors.” 

MD: On May 19-20, 2001, Craig 
Jackson, a 13 year prison guard in 
Hagerstown, was linked to the posting 
of over 400 racist stickers in York, Penn- 
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sylvania that said: “Earth’s most en- 
dangered species, the white race.” 
Jackson is the leader of the Hagerstown 
chapter of the National Alliance, a 
white supremist hate group. York has 
seen controversy in recent months 
when its mayor, a former cop, was 
charged with murdering a black woman 
during race riots 32 years ago. Mary- 
land Department of Public Safety and 
Correctional Services spokesman 
George Brosan said the Department 
has been aware of Jackson’s racist ac- 
tivities for years. “It’s awful because 
we keep taking a shellacking on this 
and we can’t do anything about it,” 
Brosan said. Jackson has not had any 
job-related disciplinary problems. 

Mexico: On May 17, 2001, over 20 
prisoners at the Cerro Hueco jail in 
Chiapas sewed their lips shut to pro- 
test their continued imprisonment. The 
prisoners are supporters of the 
Zapatista rebels and over half the jail’s 
prisoners have already been released 
as part of the rebel’s conditions to hold 
ongoing peace talks with the govern- 
ment. 


NY: On March 26, 2001, Christo- 
pher Simpson, 37, a prisoner in the 
Security Housing Unit of the Wende 
Correctional Facility, allegedly attacked 
a female prison guard, then took her ba- 
ton and fought with the seven guards 
who responded to the scene. Simpson 
suffered minor injuries; the female 
guard was treated for head injuries; one 
guard had a possible broken wrist and 
ribs; another had a puncture wound on 
his arm and another had an elbow in- 
jury. State prison commissioner Glenn 
Goord said Simpson was likely to face 
criminal charges. No motive was given 
for the assault. 

NY: On April 12, 2001, the Elmira 
Correctional Facility was locked down 
as guards used tear gas to quell a fight 
between 60 black and Hispanic prison- 
ers living in I block, a housing unit at 
the prison. The fight initially started as 
an altercation between two prisoners. 
Three prisoners were treated for minor 
injuries. No guards were injured and 8 
weapons were recovered. 

TX: On May 19, 2001, Corpus Christi 
district judge J. Manuel Banales ordered 


14 sex offenders on probation to post 
signs in front of their residences stating 
“Danger! Registered Sex Offender Lives 
Here” and to place bumper stickers on 
their vehicles that say “Danger! Regis- 
tered Sex Offender in Vehicle!” One of 
the affected sex offenders, Nestor 
Gutierrez, 57, purportedly tried to kill him- 
self on May 22, 2001 , by taking five or six 
over the counter muscle relaxants. After 
the signs were posted Gutierrez was 
evicted from his apartment and quit his 
job. While Banales’ order has gained na- 
tional media attention, no one has 
questioned just how “dangerous” these 
sex offenders are if they were only con- 
victed of misdemeanors and sentenced 
to probation. Presumably, if they were 
that dangerous they would have been 
imprisoned on felony charges. 

WY: On May 25, 2001, Wyoming 
sent 72 prisoners to the Wallens Ridge 
“supermax” prison in Virginia to reduce 
overcrowding at the Wyoming State Peni- 
tentiary in Rawlins. While a new unit was 
opened in Rawlins, the state lacks the 
staff to operate it. Virginia holds 3,376 
prisoners from other states. | 


V^^IfoS^F^UKT SlCES 

Compare 15V 2 $ to the 69$ per minute that you may be paying now Hi 


iNMATE FAMILY SERVICES RATES ARE 15 1/2 CENTS PER MIN. 

THE AUTHORIZED TARIFF IS NOW $.69 PER MIN. 

MCI & AT&T RATES ARE GOING UP 


PHONE BILL $100 A MONTH ??? CUT IT BY 50% 

VISrT P OURWEBSITE WWW i nma t e f am 'ly Se ^* CeSCOm 


1-866-4INMATE (1-866-446-6283) 

24 HOURS A DAY 

830-620-9630 A NON-PROFIT DIVISION OF INTELEVISION INC. 1 16 IH 35 S. NEW BRAUNFELS, TX 78130 FAX 830-620-7340 


Prison Legal News 


31 


August 2001 


DC Prisoner Wins $175,000 in Conditions Case 

by David C. Fathi 


O n January 25, 2001, a federal 
jury in Washington, D.C. 
awarded nearly $175,000 to D.C. prisoner 
Lawrence Caldwell in his challenge to 
conditions at the District of Columbia’s 
Maximum Security Facility (MSF) in 
Lorton, Virginia. The award included 
$25,000 each in punitive damages against 
the Warden and Deputy Warden of MSF, 
where Caldwell was housed until the 
facility’s recent closure. 

Caldwell filed suit pro se in 1997, 
challenging the conditions of his con- 
finement in MSF’s notorious Cellblock 
3. After the suit survived a motion to 
dismiss (See: Caldwell v. Hammonds, 
53 F.Supp.2d 1 (D.D.C. 1999)) [PLN, 
March 2001], the court appointed Eliza- 
beth Alexander, Director of the ACLU 
National Prison Project, to represent 
Caldwell. 

In his amended complaint, Caldwell 
alleged that he was held on the mental 
health tier of Cellblock 3 for 31/2 months, 
although the prison psychiatrist found 
that he was not mentally ill. Conditions 
on the mental health tier included nearly 
constant screaming and feces-throwing 
by severely mentally ill prisoners, as well 
as poor ventilation, extreme heat, and fre- 
quent fires and flooding. Caldwell was 
then held in other segregation units 
(Cellblocks 2 and 4) for over two years, 
and then returned to Cellblock 3 for an- 
other year. He was released to general 
population only after U. S. District Judge 
Gladys Kessler ruled that prison officials 
had violated the District of Columbia’s 
Lorton Act by keeping him in segrega- 
tion after the prison’s Housing Board 
repeatedly voted to release him to popu- 
lation. 

Caldwell also charged that prison 
officials had failed to treat his skin cancer 
and glaucoma. After a dermatologist 
found that Caldwell needed surgery and 
ordered that he return within a month, 
prison officials waited nearly a year be- 
fore taking him back to the dermatologist. 
As a result, Caldwell required a more in- 
vasive and painful form of surgery to 
remove a cancerous growth from his face. 
Security staff also ignored medical orders 
that Caldwell be provided a 
broad-brimmed hat and long-sleeved 


shirts to protect his skin from further sun 
damage. 

With the exception of the claim that 
conditions in Cellblocks 2 and 4 violated 
the Eighth Amendment, the jury found 
for Caldwell on all of his claims: that his 
transfer to a mental health unit without a 
hearing denied him due process under 
Vitek v. Jones, 445 U.S. 480 (1980); that 
conditions in Cellblock 3, and defendants’ 
failure to treat his medical conditions, vio- 
lated the Eighth Amendment; and that 
Caldwell’s case managers violated the 
Lorton Act by failing to schedule hear- 
ings that could have resulted in his 
release from segregation. 

The jury awarded $1,501 against 
Robert Wiley, the officer who placed 


O n January 22, 2001, Washing- 
ton Special Commitment Center 
(SCC) officials settled two consolidated 
civil actions involving seven civilly com- 
mitted Washington sex offenders. The sex 
offenders complained that they were not 
provided treatment for the psychological 
problems resulting in their civil commitment. 

The plaintiffs, William Davenport, 
Anthony Jaka, Phillip McClatchery, 
Alan Meirhofer, Dennis Pryor, Manuel 
Escobedo, and Bernard Thorell are all 
sex offenders. Each served a sentence 
for his crime in the Washington prison 
system. Afterward, each was returned 
to the county jail and civilly committed 
under Washington’s sexual predator 
law. Each was then incarcerated at the 
SCC, then located at the Washington 
State Reformatory near Monroe, Wash- 
ington. (The SCC is now located on 
McNeil Island, Washington, within the 
confines of the McNeil Island Correc- 
tion Center.) The SCC is run by the 
Washington Department of Social and 
Health Services. 

In 1997, the plaintiffs brought con- 
stitutional challenges to the conditions 
of their confinement in two separate ac- 
tions under 42 U.S.C. § 1983. The lawsuits 
were consolidated by a Washington fed- 
eral district court. 

The core of the complaint was that 
SCC officials violated the sex offenders’ 


Caldwell on the mental health tier; 
$1 16,576 against the District of Colum- 
bia, MSF Warden Adrienne Poteat and 
Deputy Warden Belinda Watson Barney; 
$5,200 against the District of Columbia 
and Poteat; $1 .00 each against Case Man- 
agers JoAnn Williams and Rex Ihezue; 
$900 against the District of Columbia, 
Poteat, Watson Barney, and Robert 
Fulton, the officer who overruled 
Caldwell’s medical orders; and $25,000 
each in punitive damages against Poteat 
and Watson Barney. | 

[David C. Fathi, a staff attorney at the 
ACLU National Prison Project in Wash- 
ington, D.C., is co-counsel for Lawrence 
Caldwell.] 


rights to due process of law under the 
Fourteenth Amendment to the U.S. Con- 
stitution when they held them in the SCC 
without providing them with adequate 
treatment to overcome the sexual devi- 
ancies for which they are civilly 
committed. 

Without treatment the sex offenders 
would never be considered safe to reen- 
ter society and would remain incarcerated 
for the rest of their lives. Such detention 
without treatment has been held to vio- 
late due process. See: Sharp v. Weston, 
233 F.3d. 1 166 (9th Cir. 2000), [on page 21 
of this issue of PLN]. 

On April 17, 2000, in an order is- 
sued by District Court Judge Thomas 
S. Zilly, the plaintiffs won a partial sum- 
mary judgment precluding the State 
from re-litigating issues already de- 
cided against them in similar prior cases 
and retaining counsel, Felix. G. Luna of 
Heller, Ehrman, White, and McCauliffe 
to represent them at trial. 

Before trial the defendants settled 
the case for $75,000. Six of the plaintiffs 
will receive $ 10,000 each, and one will re- 
ceive $15,000. The plaintiffs’ counsel also 
received $75,000 in fees. These settle- 
ments are unpublished. See: William 
Davenport v. Mark Seling, USDC 
WDWN Case No. C97-11662 and Manuel 
Escobedo aka Tall Bear v. Mark Seling, 
USDC WDWN Case No. C97-1849Z. ■ 


Washington Sex Offenders Settle Suit For $150,000 
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Order These Great Books from Prison Legal News Today! 


The Celling of America: An Inside Look at the U.S. 
Prison Industry, by Daniel Burton Rose, Dan Pens 
and Paul Wright; Common Courage Press, 1998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 

From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing 
describing life behind bars in America throughout 
the twentieth century. 

Law Dictionary, Peter Collin Publishing, 288 pages. 

$15.95. 

Comprehensive law dictionary defines and explains 
more than 7,000 legal terms in simple English. Cov- 
ers civil, criminal, commercial, and international law 
and prison slang. Invaluable for lawyers and pro se 
litigants. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 
368 pages. $14.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer, in prison or 
out, should read this book. It tells readers how 
to determine their legal needs, fee payments, how 
to evaluate a lawyer’s qualifications, and much 
more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $24.95. 

Latest Edition of the scholarly classic documenting 
decades of U.S. government involvement in drug 
trafficking. A must read for anyone interested in 
the “War on Drugs.” 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 

$18.00. 

A radical critique of the prison industrial com- 
plex. Includes writing by many PLN contributing 
writers. An excellent companion to The Celling 
of America. 
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Legal Research: How to Find and Understand the 
Law, by Stephen Elias and Susan Levinkind; Nolo 
Press, 392 pages. Was $24.95, Now for only $19.95 ! 

Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library 
exercises and practice research problems. A must for 
the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, 

by Richard Boire; Ronin, 27 lpages. $15.95. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 
accused of the use, sale or possession of marijuana. 
Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $14.95. 

Extensively researched account of the modern “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 
makers and those with first hand experience at all 
levels of the “drug war.” Crucial reading for anyone 
interested in understanding how the war on drugs 
got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $14.00. 

Historic analysis of modern prison slave labors roots in 
chattel slavery. Focuses on prison plantations and self 
sustaining prisons. Analyzes the impact segregation 
had in ensuring blacks were imprisoned and their labor 
exploited. Must reading to understand prison slave la- 
bor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, by Barry 
Scheck, Peter Neufeld and Jim Dwyer; Doubleday, 
298 pages. Hardback only. $24.95. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial mis- 
conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 
Prison, by Joy James; Saint Martins Press, 352 pages. 
Hardback only. $35.00. 

Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 
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Crime and Punishment In America: Why the QTY/ 
Solutions to America’s Most Stubborn Social T 0 t a j 
Crisis Have Not Worked-And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 

of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison L_ 
myths and discusses proven, effective means of 
crime prevention. 

Acres of Skin: Human Experiments at Holmesburg 
Prison, by Allen Hornblum; Routledge Press, 297 
pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military 
experiments and of testing cosmetics, drugs and 
chemicals on prisoners. The experiments took place 

until the mid 1970’s. Compares American prisoner 

experiments to those carried out by Nazi doctors in 
concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, by 

Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 

the post civil war Southern economy. Explains 1012 

how prison slavery was an integral part of the 

American economy in the post civil war era. Puts 

today’s prison slave labor practices into con- 

text. 


Prison Madness: The Mental Health Crisis Be- 
hind Bars and What We Must Do About It, by 

Terry Kupers; Jossey Bass, 245 pages. Hardback 

only. $25.00. 

Renowned psychiatrist writes about the devastating r 
mental health crisis in American prisons and jails. Cov- [ 
ers all aspects of mental illness, prison rape, racism, 
negative effects of long term isolation in control units 
and much more. 


The Rich Get Richer and the Poor Get Prison: Ide- QTY/ 
ology, Class and Criminal Justice, by Jeffrey 
Reiman; Allyn & Bacon, 226 pages. $27.25. 

The best book providing a Marxist, class based 1018 
analysis of the criminal justice system. Factual de- 
tails on how corporate criminality and crime by the 

rich is rewarded while the poor bear the brunt of 

imprisonment. If you read no other book on the crimi- 
nal justice system, read this one. 

Lockdown America: Police and Prisons in the Age 
of Crisis, by Christian Parenti; Verso, 290 pages. 

$15.00. 

Radical analysis of the ruling class war on the poor 1002 
via the criminal justice system. Well supported by 
the facts and first hand reporting. Covers paramili- 

tary policing and SWAT teams, urban pacification 

and zero tolerance policing, the INS/Border Patrol 

and Prisons. Best book on these issues. 

No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New 
Press, 224 pages. Hardback. $25.00. 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and class i o l o 

inequality, creating a two tiered system of justice at 

all levels. Describes how the supreme court has 
hypocritically endorsed this system and ensured it 1— — 
continues. Extensive case citations and legal analy- 
sis. — 

Perpetuating Crime, Consolodating Power: The 
Race and Class Logic of Mass Incarceration, An 

Interview with Paul Wright, by Arthur Stamoulis; 

° 7 J t 7 1023 

Common Courage Press, 12 pages. $6.00 print copy; 

$10.00 cassette. (1024) 

PLN’s editor discusses racism, class struggle, bru- 

tality, AIDS, political prisoners and censorship as 
essential elements of the criminal justice system. 
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Cowboys and Prisoners 

by W. Wisely 


T rumpeted as the pinnacle of 
high-tech prison architecture 
when it opened in 1993, the Federal Cor- 
rectional Complex in Florence, Colorado, 
contains two lower security facilities, 
one maximum security prison, and, since 
1994, the Clockwork Orange inspired 
U.S. Penitentiary Administrative Maxi- 
mum. The steel and concrete citadels 
are rimmed by verdant hills covered in 
dense grass. Hedgehogs and other crea- 
tures come and go undisturbed. But, 
inside the modern maximum security 
prison, an old-fashioned rodeo of bru- 
tality pitted guards (who called 
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themselves “The Cowboys”) against pris- 
oners bridled by chains. 

According to an indictment filed No- 
vember 2, 2000, in the U.S. District Court 
of Colorado, on August 8, 1996, four 
guards punched, kicked, and body 
slammed prisoner William Turner. The 
guards contended Turner, a slightly built 
45 year-old robber, stabbed two of them 
with a sharpened toothbrush. Turner was 
charged with assault and thrown, still 
wearing restraints, into a small holding 
cell. Unable to wash and covered in his 
own excrement due to injuries suffered in 
the beating, he pleaded unsuccessfully 
with medical staff over the next four days 
to be taken to the infirmary for X-rays and 
treatment. Turner also told anyone within 
earshot he didn’t stab the guards, but was 
fearful they would be back to finish him 
off. 

“They’re going to jump on me and 
kill me,” he declared in one videotaped 
exchange with a medical technical assis- 
tant. “Look at me, man. I didn’t stab 
nobody. I’ll take a polygraph on it, man; 
I have never stabbed anybody in my en- 
tire time in this system.” Turner’s vivid 
description of the attack formed the foun- 
dation of the government’s case. Falsely 
accusing Florence prisoners of assault, 
beating them when helpless, and fabricat- 
ing incident reports to cover up the 
brutality didn’t begin or end with Turner, 
however. 

In a series of hard-hitting articles span- 
ning several years, Westword writer Alan 
Prendergast revealed a pattern of miscon- 
duct, violence, and official acquiescence at 
Florence. Prendergast provided back- 
ground materials for this article. And, as a 


result of such media exposure, lawsuits 
filed by prisoners, and complaints by 
other prison staff, the U.S. Department 
of Justice conducted a two-and-a-half 
year criminal investigation. That probe 
quickly zeroed in on a group of guards 
called “The Cowboys”. 

The star witness for the Justice De- 
partment was David Armstrong, a former 
Florence lieutenant and confessed mem- 
ber of The Cowboys. Armstrong pled 
guilty in July of 1999, in Denver’s federal 
court, admitting he and other Cowboys 
participated in “retaliatory beatings 
against disruptive or ‘problem’ [prison- 
ers and] routinely joked, bragged and 
related tales of their abuse of inmates to 
each other.” Armstrong also recounted 
how David Pruyne, 36, came up with the 
group’s nickname during a confrontation 
with a prisoner who belonged to the 
Crips. “We have a new gang here,” whis- 
pered Pruyne. “It’s called The 
Cowboys.” 

Armstrong, who faced ten years in 
prison and a $250,000 fine, revealed in 
his plea agreement that The Cowboys, a 
secret gang of dissatisfied guards, 
formed in 1995. The Cowboys were an- 
gry because they felt the prisoners 
assigned to the Special Housing Unit 
(SHU) for assaulting staff were getting 
off too lightly. Their solution? Punch, 
kick, and torture the chained and cuffed 
prisoners, then file false reports claiming 
the victims provoked the violence. Other 
staff were warned to keep quiet about 
the abuse. “Officers who expressed dis- 
approval of The Cowboys’ actions ... 
were often threatened with physical 
harm,” Armstrong recounted in the 
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Cowboys (cont.) 


agreement. “Officers who did not sup- 
port them could be at risk of harm from 
an attack by an inmate because Cowboys 
would delay or avoid providing help.” 

By the time The Cowboys attacked 
Turner in 1996, the scope of their plan had 
broadened. Turner was ajailhouse lawyer 
(someone who prepares and files lawsuits 
and legal briefs for himself and other pris- 
oners). Jailhouse lawyers are customarily 
targeted by guards for retaliation in jails 
and prisons across the country. 

Seven Florence guards, members of 
The Cowboys, were indicted by a federal 
grand jury November 2, 2000. The guards 
were charged with 52 specific acts of mis- 
conduct committed between 1995 and 1997 
against some 20 named prisoners. It is 
unlikely that the identity of all The Cow- 
boys, or a full accounting of the casualties 
in their war against prisoners, will ever be 
known. However, the indictment provides 
a rare glimpse at how guards abused pris- 
oners by kicking them, smashing their 
heads into floors and walls, and mixing fe- 
ces and urine in their food. Mike Lavallee, 
33, and Rod Schultz, 36, contaminated food 
served to prisoners with human waste sev- 
eral times. Lavallee and Pruyne tossed 
burning paper into a locked cell to justify 
spraying two prisoners with fire retardant. 
The rogue guards were also charged with 
kicking prisoners in their backs and 
stomping their testicles. 

According to federal prosecutors, 
Lavallee told Armstrong and other con- 
spirators they had the “green light” from 
prison authorities to “take care of busi- 
ness.” Lavallee and Schultz advised The 
Cowboys to “lie until you die” if questioned 
about their actions, and threatened pay- 
back for guards who didn’t back them up. 

A news release from the U.S. Depart- 
ment of Justice explained the “object of 
the conspiracy was to unjustifiably in- 
jure and physically punish restrained or 
compliant [prisoners] at the prison.” In 
furtherance of that conspiracy, the 
charges revealed how guards “falsified 
incident reports, and fabricated injuries 
and allegations of prisoner misconduct 
in order to falsely justify the use of force.” 
The criminal indictment was hailed by 
officials as a positive step toward end- 
ing abuse of prisoners by guards. 

“Today’s indictment demonstrates 
that no one is above the law,” United 
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States Attorney Thomas Strickland 
stated in the press release. “Those who 
deprive others of their constitutional 
rights while acting under color of law will 
be held accountable.” Bill Lee, Assis- 
tant Attorney General for Civil Rights, 
added that the federal investigation and 
indictment proved the resolve of the Jus- 
tice Department to insure that prisoners 
aren’t mistreated while in custody. “This 
is the biggest indictment of Bureau of 
Prisons employees in recent history, if 
not ever,” said Jess Dorschner, spokes- 
man for the U.S. Attorney’s Office in 
Denver. 

The charges, however, came as no 
surprise to the guards’ union. In April of 

1996, Dale Lewsader, then president of the 
American Federation of Government Em- 
ployees local union, wrote to prison 
officials, “We have employees that are en- 
gaged in acts of physical abuse against 
[prisoners]. Management knows this is 
happening and is condoning these ac- 
tions. We understand that in some cases, 
supervisors are ordering the assaults.” 

Chris Kester, a former Florence guard 
who worked at the prison from 1993 to 

1997, said he and others tried to end the 
abuse. “We brought this [abuse] up to 
management more times than I can 
count,” Kester explained in a telephone 
interview with The Gazette, April 29, 
2001. “The rumors were everywhere. 
These [Cowboys] could not have done 
what is alleged without someone higher- 
up protecting them.” So far, no charges 
have been filed against prison adminis- 
trators or Bureau officials. 

Turner eventually received a $17,000 
settlement in one of his civil rights suits 
against the federal government for the 
abuse he endured at Florence. That award, 
while not large by comparison to civil judg- 
ments generally, is significant because 
federal judges often dismiss claims of mis- 
conduct brought by people in prison. 

Ronnie Beverly, another former Flo- 
rence prisoner, was repeatedly beaten by 
Lavallee, Schultz, and other Cowboys 
while in the SHU in 1996. Beverly said 
brutality at the hands of guards was com- 
mon in Florence. “It was a situation 
where your human rights were being vio- 
lated and it was covered up from the top 
to the bottom,” he told The Gazette. “It 
was like being an American in a Soviet 
prison camp. You know your rights 
would be violated at any time and if you 
complained, it would all be covered up." 

Prison Legal News 


Not everyone believes these eyewit- 
ness accounts. “These people are in prison 
because they are cheats and liars,” Robert 
Liechty, an attorney representing guards 
named in one of Turner’s lawsuits, said. “I 
think these charges are trumped up,” he 
claimed. Liechty said prisoners frequently 
falsely accuse guards of abuse. And, it seems 
the indicted guards have other supporters. 

“These are good officers,” said Steve 
Browning, current president of the AFGE 
local union at Florence and an employee at 
the prison since 1995. He believes the 
guards have been falsely accused. “They 
are treated as if they are guilty,” Browning 
lamented. “The prosecutors claim there is 
a big conspiracy, but I don’t think these 
things happened that way.” 

The former union leaders who com- 
plained to the Bureau of Prisons about 
The Cowboys were tossed out in an elec- 
tion dominated by candidates who denied 
anything wrong happened. Under 
Browning’s leadership, the union was 
turned into a support group for the in- 
dicted guards. They set up a legal 
defense fund and a separate account to 
provide assistance to the families of 


I t’s spreading like wildfire, from New 
.York to Seattle, Chicago to Dallas, and 
coming soon to an urban setting near you. 
It’s the “NO MORE PRISONS” graffiti 
movement, a simple form of civil disobedi- 
ence which requires only a can of spray 
paint and an unspoiled public canvas 
(such as the side of an overpass) to get the 
message out -NO MORE PRISONS! 

While protests against the prison-indus- 
trial complex have drawn upwards of several 
hundred people, they have largely been ig- 
nored by the news media. But, as one graffitist 
put it, toss up a little paint, and TV channels, 
alternative weeklies, and even the large daily 
newspapers begin to pay attention. Tagging 
public and corporate property with “NO 
MORE PRISONS’ ’ (often accompanied by the 
anarchy symbol) draws more attention to the 
prison abolition movement than so-called le- 
gitimate forms of protest ever could, the 
graffrtists claim. 

“I find it immature and shallow to write 
‘No More Prisons’ on an expensive piece of 
infrastructure owned by all of us and think 
somehow you’re going to make a statement 
on the prison-industrial complex,” said a Co- 
lumbus, Ohio city official. The “No More 
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those charged while the case was pend- 
ing. At Christmas, the wives of union 
officials dropped off gaily decorated gift 
baskets and succulent holiday dinners 
at the homes of the accused Cowboys. 
Despite this support, evidence of their 
guilt was clear. 

In addition to Armstrong, two other 
guards offered to cooperate with federal 
prosecutors in exchange for leniency in 
their own pending cases. Jake Geiger and 
Charlotte Gutierrez are expected to be sen- 
tenced after the criminal trial of the other 
seven Cowboys concludes. Armstrong, 
who now lives in New Jersey, was first to 
break the code of silence, and is currently 
awaiting sentencing for his part in the con- 
spiracy. In 1998, Steve Mills, anotherformer 
Florence guard, was sentenced to 33 
months in prison for beating a prisoner. 

Gutierrez, the only woman involved in 
the conspiracy, pled guilty to kicking Harold 
Lane in the ribs. Lane, handcuffed and 
wearing leg irons, was picked up by an- 
other guard and thrown to the tile floor face 
first. After Gutierrez kicked the helpless 
Lane, a lieutenant told her to “fix this,” ac- 
cording to statements made in the plea 


Prisons” graffitists disagree, claiming the cam- 
paign has been a success so far. “I’ve heard 
complete strangers talking about it in coffee 
shops and in bars,” said one. 

The phrase itself was popularized by Billy 
“Upski” Wimsatt, a graffiti artist from Chi- 
cago whose 1999 book No More Prisons 
became a widely regarded manifesto for 
grassroots activism and self-education. 
Wimsatt promoted the slogan through his 
website, www.nomoreprisons.net, and 
even did some tagging himself in New York 
and Chicago, according to Metropolis 
magazine. 

City officials claim the graffiti leads to 
the decline of neighborhoods. Such claims 
are countered by one graffitist who thinks the 
tagging is doing the community nothing but 
good. “They always say it causes crime and 
brings down the community. That’s all just 
rhetoric,’ ’ he said. ‘ The city will let people put 
up billboards and signs and posters if it’s part 
of that corporate world,” the graffitist contin- 
ued. “Ifwe do it, it’s a crime. Ifthey doit,it’s 
just corporate advertising.” | 

Source: Columbus Alive', The Other Paper 
(Columbus, OH). 


agreement. She cleaned blood from the 
floor and walls, then hit her shins several 
times to make them look red and swollen. 
Her report claimed Lane provoked the vio- 
lence by kicking her in the legs. 

Was the indictment and public expo- 
sure the last round-up for The Cowboys? 
Probably not. Unlike the romanticized ver- 
sion of the shoot-out at the O.K. Corral, 
where the Earps and Doc Holiday reput- 
edly killed or disabled the leaders of a group 
of Tombstone toughs who called them- 
selves The Cowboys, the story of guards 
brutalizing prisoners won’t be made into a 
feature film starring the latest crop of dewy- 
eyed actors. Neither the public nor law 
enforcement cares much about the safety 
or civil rights of people in prison. If not for 
the self-serving “cooperation” of former 
guards who participated in the beatings 
and cover-ups, and the relentless report- 
ing of a local writer, The Cowboys might 
still be riding ‘em hard and putting ‘em away 
wet at Florence, the rodeo in the Rockies. 


Attention Prisoners 

By subscribing or renewing your 
subscription to PLN for multi-year periods 
you avoid missing any issues of PLN as well 
as save us the staff time and resources needed 
to send you periodic renewal notices. 

For a limited time we are making this 
special offer. Subscribe to PLN now, or extend 
your existing subscription for four years ($72) 
and we will send you, ABSOLUTELY 
FREE, your choice of one of the following: 

I I Legal Research: How to Find and 
Understand the Law , 7th Edition, by 
Nolo Press. A $24.95 value. 

or 

□ The Celling of America: An Inside 
Look at the U.S. Prison Industry , the 

critically acclaimed PLN anthology now in 
its third printing. A $19.95 value. 

An offer like this is too good to last 
forever, so prisoners renew your subscription 
for four years now by sending S72 and let us 
know which of the two books you would 
like to receive. Send payment to: 

Prison Legal News 
2400 N W 80th Street, PM B 148 
Seattle,WA 98117 

Or phone in your credit card order by calling 
(206) 246-1022. 

Offer applies only to prisoner 
subscribers and docs not apply in conjunction 
with any other discount offers. 


‘No More Prisons’ Graffiti Gets Public’s Attention 

By Ronald A. Young 
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Alabama Ends Chain Gang Experiment 

By Matthew T. Clarke 


A federal district court in Alabama 
has approved a settlement be- 
tween Alabama state prisoners and the 
prison system, effectively ending 
Alabama’s flirtation with chain gangs. 
The court also held that the practice of 
chaining prisoners to a “hitching post” 
is unconstitutional, cruel and unusual 
punishment. 

Alabama state prisoners Michael A. 
Austin, Richard Elliot, Ogie Lee Hayes, 
Charles Orlander Guess, Warren Leath- 
erwood and Kervin Goodwin filed a 
class-action civil rights suit under 42 
U.S.C. § 1983 against Joe Hopper, the 
Commissioner of the Alabama Depart- 
ment of Corrections. They alleged that 
the use of “chain gangs” and “hitching 
posts” and the denial of visitation and 
toilet facilities to certain prisoners on 
chain gang work squads violated the 
First, Fifth, Eighth, and Fourteenth 
Amendments to the U.S. Constitution. 

Under the policies challenged in the 
complaint, prisoners assigned to a chain 
gang were shackled by leg irons in groups 
of five with eight feet of chain between 
them. The prisoners were required to wear 
white uniforms with “CHAIN GANG” 
printed in black while they cut grass, picked 
up litter, and broke rocks, in ten-hour shifts. 
One or two guards supervised 25 to 40 pris- 
oners who remained shackled to each other 
throughout the day, including mealtimes 
and during urination and defecation. Other 
than a frequently unavailable chamber pot 
behind a make-shift screen, no toilet or 
hand-washing facilities were provided to 
chain gang prisoners who toiled in public 
places, such as by the side of a public road- 
way. 

There was no uniform policy regard- 
ing the placement of prisoners in a chain 
gang. Judges could sentence prisoners 
to spend all or part of their sentence in a 
chain gang. Prisoners could be sent to a 
chain gang for violating parole, for be- 
ing a repeat offender, or for incurring a 
disciplinary infraction. The minimum as- 
signment to a chain gang was thirty days, 
the average 180 days, the maximum was 
unlimited as a prisoner could be extended 
indefinitely depending on his behavior 
during the assignment. Prisoners who 
were placed in the chain gang due to their 
assignment to the Alternative Thinking 
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Unit were apparently denied visitation 
privileges for their entire chain gang stay 
or 180 days, whichever was greater. 

Prisoners who refused to work in a 
chain gang were “tied to a post with their 
hands handcuffed above their heads and 
forced to stand on an uneven surface in 
an open-air cell all day in the hot sun.” 
The “hitching post” to which the pris- 
oners were handcuffed consisted of a 
horizontal bar made of sturdy, nonflexible 
material. It was located on the prison 
grounds and placed no further than 50 
feet from an officer. Prison regulations 
require a prisoner to be placed in the 
hitching post for either refusing to work 
or disrupting a work squad, whether in 
the chain gang or not. However, prison- 
ers were often handcuffed to the hitching 
post for other, non-work-related reasons. 

Plaintiffs alleged that the chain 
gangs created an increased risk of injury 
through accidents and prisoner violence 
and that the physical and psychological 
harm inflicted by the chain gangs ren- 
dered the practice barbarous and inhuman. 
The proximity to cars on the highway cre- 
ated a risk of being hit. The frustration 
and close proximity caused by the chain 
gangs led to prisoner-on-prisoner vio- 
lence. The chains decreased the prisoners’ 
ability to protect themselves from work- 
place accidents and inflicted physical 
and psychological pain by chaffing their 
legs, causing swelling and subjecting 
them to public humiliation and requiring 
them to perform even the most private of 
functions in each others’ company. 

The settlement provided that the 
prisoners would no longer be chained to- 
gether, but rather shackled individually; 
Governor Fob James would be dismissed 
from the case; the plaintiffs would waive 
their right to seek fees and costs; the 
complaint against the chaining together 
of prisoners would be dismissed with 
prejudice; and portable toilet facilities 
would be provided to work gangs. 

The court found that the denial of 
visitation was reasonably related to the 
legitimate penological objectives of de- 
terrence and rehabilitation. Prison 
experts had testified that denial of visita- 
tion without a disciplinary infraction 
would not forward those penological 
objectives. However, the court found 
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that it was not “arbitrary or irrational” 
and therefore, the court had to defer to 
the prison administration. 

The court held that the use of the 
hitching post involved the unnecessary 
or wanton infliction of pain and violated 
evolving standards of decency. Thus, it 
violated the Eight Amendment’s prohibi- 
tion against cruel and unusual punishment. 

The court found that guards “de- 
nied prisoners access to basic human 
needs when they placed them on the 
hitching post. Specifically, prisoners on 
the hitching post were denied water, were 
not given sufficient protection from the 
sun and were denied access to toilet fa- 
cilities.” This occurred despite the 
statewide publication of Regulation 429, 
which provides specific procedures that 
are intended to prevent such abuse. 

Hopper admitted that Regulation 429 
was frequently violated. Holman Prison 
even published a “Hitching Rail Proce- 
dure” containing violations of the 
regulation by allowing prisoners to be 
tied to the hitching post for non-emer- 
gency, non-work-related infractions such 
as indecent exposure. 

Other aspects of Regulation 429 
which were often ignored were the re- 
quirement that the hitching post be at 
mid-chest level, not above the shoulders; 
that the guard placing the prisoner on 
the hitching post check with the medical 
department to see if the prisoner has a 
medical condition restricting him from 
work; that, whenever force is used to place 
the prisoner on the post, he be checked 
out by medical personnel; that the medical 
condition of the prisoner be checked by 
the medical department after his release 
from the hitching post; that fresh water be 
available to the prisoner on the hitching 
post; that the prisoner be given an oppor- 
tunity to go to the bathroom once an hour; 
that the prisoner be returned to his work 
squad if he agreed to go to work; and that 
all of this be logged, including whether a 
prisoner accepted or refused water and 
bathroom breaks. 

The regulations contained no limit 
on the length of time or number of days a 
prisoner could be handcuffed to the 
hitching post. There was no provision 
for a due process hearing prior to plac- 
ing a prisoner on the hitching post. 
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Trial testimony included many horror 
stories: prisoners chained in the hot sun 
all day without water or toilet breaks; pris- 
oners with medical disabilities such as back 
injuries, who had been medically excused 
from work, handcuffed to the hitching post 
all day, resulting in even greater injuries 
and pains; and prisoners handcuffed to 
the hitching post for “refusing to work” 
when they asked to go to a medical ap- 
pointment. The prisoners uniformly 
testified that the hitching post caused a 
great deal of pain by forcing them to re- 
main with their arms raised in a stationary 
position for a long time. Many described 
how the handcuffs chaffed or, heated by 
the sun, burned their skin. 

The court concluded that the 
guards did not adhere to the policies in 
Regulation 429. The lack of shade and 
water caused the hitched prisoners to 
experience severe sunburn and dehydra- 
tion in the summer months. The 
prisoners were also often denied water 


S eptember, 200 1 , marks the 30th anni- 
versary of the modern prisoner 
rights movement in the United States. In 
September, 1971, prisoners in Attica, New 
York, rose up to protest horrendous condi- 
tions. The uprising occurred after peaceful 
means of protest had failed and prisoners 
refused to be “driven like beasts” any 
longer. On September 14, 1971, Governor 
Nelson Rockefeller ordered state police and 
prison guards to retake the prison, which 
they did. In the process, 43 people were 
murdered by police and guards. In the af- 
termath, an orgy of brutality and sadism 
ensued against the survivors. PLN has 
reported the events at Attica in the past so 
I won’t belabor the details. 

Attica was a milestone in that the 
state’s brutality was exposed for the world 
to see. The squalid conditions of Attica 
were little different from those of hundreds 
of prisons around the country. “Every 
prison is Attica, Attica is every prison,” 
was a rallying cry of the day. 

Around the country prisoners them- 
selves were organizing and the mass 
movements for civil rights, feminism, anti- 
imperialism, etc., supported prisoners in 
their struggle. The courts also began to 
get involved after almost 200 years of stud- 
ied indifference to the plight of American 
prisoners. Entire prison systems were 
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and toilet facilities and were forced to 
urinate and defecate in their clothes, 
which they were not allowed to change 
until the end of the work shift. Once on 
the hitching post, prisoners remained 
there until all of the work squads re- 
turned, even if willing to work. 

The court found that the use of the 
hitching post, as practiced, caused sun- 
burn, dehydration, chaffing, burns and 
pain in the wrist, back, and legs. Use of 
such restraints was condemned by the 
American Correctional Association, the 
American Bar Association, and the U.S. 
Civil Rights Commission. It was not used 
by any other prison system in the United 
States. The court declared its use con- 
stituted unconstitutional cruel and 
unusual punishment. The costs of the 
litigation were taxed against the defen- 
dant. The plaintiffs were represented by 
the Southern Poverty Law Center. See: 
Austin v'. Hopper , 15 F.Supp.2d 1210, and 
28F.Supp.2d 1231 (M.D.AL 1998). ■ 

From the Editor 

by Paul Wright 

found unconstitutional and extensive re- 
forms were ordered by judges. 

Thirty years later a lot has changed 
and not much has changed. The prison 
and jail population has more than qua- 
drupled to two million people. The 
American gulag archipelago has expanded 
to almost 2,000 prisons and over 3,000 jails. 
As the progressive political movements on 
the outside withered, so did the prison 
movement. By the early 1990’s the prison 
reform movement had been broadly re- 
placed by the “penal harm movement” that 
aimed to make imprisonment even more crip- 
pling and abnormal than it already was. 

PLN has been around for the last 1 1 
years, reporting on the decline and the re- 
birth of the prison struggle movement. 
Recent years have seen the development 
of grass roots groups around the country 
that are opposed to the drug war, mass im- 
prisonment, private prisons, the prison 
industrial complex, etc. 

Both the courts and the legislatures 
have retreated from the very concept of 
progressive prison reform. That said, pris- 
oners are winning bigger verdicts and 
settlements in civil rights litigation than 
ever before. PLN has reported more six 
and seven figure verdicts for prisoners in 
the past two years than we did in the previ- 
ous nine years combined. 
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Is the worst over for prisoners? Prob- 
ably not. That said, the next few years hold 
the promise of great opportunity to impact 
and change the nation’s criminal justice sys- 
tem. Especially as the nation’s economy 
declines and with it the tax base most states 
rely on to pay for their prisons. 

Which is all the more reason to support 
PLN. Having reported all the developments 
of the past 1 1 years, we look forward to re- 
porting future progress and making our 
contribution to that struggle. To do this we 
need your help. If you haven’t donated to 
PLATs matching grant fundraiser, please do 
so. Your support is vital and essential for 
PLN ’ s survival and growth. 

We would like to thank the Chaney Foun- 
dation in Washington for donating two new 
computers to PLN to better improve our of- 
fice operations and technology. PLN ’ s 
previous computers were antiquated and had 
also been damaged in the aftermath of the 
departure of our former office manager. The 
Chaney Foundation is also sponsoring trial 
subscriptions to prisoners in states where 
PLNhas a low readership. 

We are still busy reorganizing PLN ’ s 
office and making changes to improve both 
our circulation and our reader service. We 
hope to have that finished by the end of 
August. Enjoy this issue of PLN and en- 
courage others to subscribe. | 
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Racist Knot of Florida Guards 

By W. Wisely 


T 'he fake hunting regulations 
prominently posted in a 
Calhoun Correctional Institution 
colonel’s office read, “OPEN SEASON 
ON PORCH MONKEYS.” The daily kill 
limit was ten according to the sign, Roy 
Hughes, a black guard, told the St. Pe- 
tersburg Times December 19, 1999. 
Fifty-five percent of prisoners in Florida 
are black, yet seventy percent of the 
guards are white, and complaints of rac- 
ism and hate group activities are on the 
rise. 

Dangling from the pockets of many 
white Florida prison guards is a cord 
knotted to resemble a hangman’s 
noose. When asked about the cords 
during an internal probe prompted by 
articles exposing the activities of a se- 
cret group of racist guards in the Florida 
prison system, white guards claimed 
they were nothing more than key 
chains. Others had a different name 
for them. “I’ve heard them called 
‘Nigger Knots’. Only certain people 
get them, and if you’re in that group, 
they’ll protect you, whatever you get 
into,” said Captain Willie Hogan, a 
black guard assigned to Fancaster, 
who’s been in the system 21 years. 
Hogan refused further comment, say- 
ing the department doesn’t like guards 
talking with the media. 

Many guards proudly wear the 
hangman’s knots on their key ring 
cords in Florida prisons. Yet the mean- 
ing behind the knot was a secret until 
the St. Petersburg Times broke the 
story in a series of articles beginning 
in late 1999. After the story was pub- 
lished, three guards and three prisoners 
came forward and told a twisted tale of 
an invisible empire of racist guards. 

Only after the newspaper exposed 
the racist clique did Michael Moore, 
Secretary of the Florida Department of 
Corrections, order an investigation. 
Twelve investigators were sent to 
Fancaster prison. They interviewed 
staff and looked for knots on key 
chains. C.J. Drake, spokesperson for 
the department, said 200 of the prison’s 
359 staff members were interviewed in 
one day, and that 30 employees on leave 
were ordered back for questioning. 
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“We take all allegations seriously 
and encourage employees to report al- 
legations of this kind of conduct to the 
[department’s] Inspector General’s of- 
fice,” Drake told the Times. “We’re 
going to get to the bottom of whatever 
allegations have been made. If the al- 
legations are substantiated, then we’ll 
take appropriate action.” Drake said 
the FBI had already failed to corrobo- 
rate previous complaints with “racial 
overtones” in June of 1999 when they 
interviewed Captain Hogan. Drake 
wasn’t sure if that inquiry involved the 
knotted cords. 

James Wiggins, once a captain at 
Cross City Correctional Institution, 
said he wore a knotted cord on his 
prison key chain until he retired in 1995. 
Wiggins hinted that it would be very 
hard to uncover the meaning behind 
the knots. “Certain [guards] have 
them, but they’re not issued by the 
department. You ask people, and 
they’ll tell you, ‘Oh, this is just a key 
chain. It’s nothing,”’ laughed Wiggins, 
who worked in prisons 15 years. Guards 
know when they see another guard 
wearing a knotted cord he will cover 
their back in case they want to 
“straighten out” a prisoner, Wiggins 
said. The former captain happily 
showed reporters how the cords were 
used to torture prisoners. 

Wiggins explained how to wrap the 
cord around one or two fingers of a pris- 
oner, then bend his hand back against 
his chest until the tendons began to 
tear and the pain became unbearable. 
Wiggins said one of his favorite tricks 
was to stand behind a prisoner, reach 
over his head holding the knotted cord 
tight between his clenched fists, then 
jerk the cord up hard against the base 
of the prisoner’s nose. “They usually 
have keys on them so they can also 
make a good slap-jack, if you have to 
have one,” Wiggins laughed. “Inge- 
nuity, my friend, ingenuity.” 

Many prisoners told the Times the 
cords signaled membership in a secret 
racist organization of prison guards. 
That claim was corroborated by two 
former guards who refused to be iden- 
tified publicly for fear of retaliation. 
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“They call them ‘two niggers in a 
knot,”’ explained Chester Hart, a 20 
year-old former gang member who has 
spent time in several of Florida’s pris- 
ons. “You see those things all 
throughout the prison system. I saw 
them at Sumter, South Florida, [Fake] 
Butler and Indian River. In all the insti- 
tutions I went to I saw [guards] carry 
those knots, and it was always the rac- 
ist ones, the ones who were always 
picking on the black guys, never the 
white guys,” Hart said. 

In 1998, Hart was ordered to the 
guard’s office at Fancaster. There, sev- 
eral sergeants and a captain screamed 
at him and threatened him for filing 
complaints about prison conditions. A 
captain waved a knotted cord in Hart’s 
face during the incident. “I said, ‘What 
are those things, anyway?’ [The cap- 
tain said] “It’s two niggers in a knot. 
You’re in a gang, and we’re in a gang, 
too - the KKK,’” Hart recalled. Al- 
though Hart is white, he said he was 
often warned about befriending black 
prisoners. 

And at Florida State Prison, 
Nebuchadnezzar Wrisper told reporters 
about the time he overheard guards 
talking about the knots. The guards 
said the cords were worn by members 
of a white supremacist clique, and that 
the number of knots on the cords had 
meaning, too. “The number of knots 
symbolize a step or degree, but the 
knotted cord key chain is only an op- 
tion at the member’s discretion, not a 
requirement,” said Wrisper, a 21 year- 
old black man serving 22 years for 
murder. 

At Apalachee Correctional Institu- 
tion, prisoner David Locke said he 
remembered seeing the knotted cords 
at Lancaster. Locke, who is white, told 
the newspaper in a letter that he knew 
the cords were related to racist Klan 
groups because he had experience with 
similar organizations when he lived in 
Alabama. “I asked [a guard] there [at 
Lancaster] one day what they stood for, 
but he said it was a Boy Scout knot 
and laughed,” Locke wrote. “They 
wear different colors, for like different 
places in the Klan.” 
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Reports of Klan groups within the 
Florida prison system aren’t new. Evi- 
dence of guards leaving Klan graffiti 
for prisoners to see, displaying Klan 
tattoos, and attending Klan rallies has 
surfaced over the years, but the de- 
partment claims such cases are 
isolated. “We have zero tolerance for 
any kind of racist or bigoted behav- 
ior,” said Drake. 

Barbara Hodge, a sergeant at 
Lancaster, often worked the security 
checkpoint for incoming staff. She saw 
many knotted cords worn by fellow 
guards, but claimed she didn’t know 
their meaning. “They called them- 
selves the ‘posse’ something - I can’t 
remember what. It was sort of a clique. 
They all wanted to keep it a big secret. 
They wouldn’t tell you what it was 
about,” said Hodge. 

A Lancaster guard who wears a 
knotted key chain cord said they don’t 
signify racism. “The [prisoners] all 
think that, and we just laugh at them 
and don’t tell them anything different,” 
claimed James Sapp. Eric Wooten, an- 
other Lancaster guard, at first told the 
Times he’d never heard of the knotted 
cords. Later he admitted he had one, 
colored garnet and black for the Uni- 
versity of South Carolina Gamecocks. 


“There may be some who know of some 
kind of secret organization to it, every- 
body that had one wouldn’t tell you,” 
Wooten speculated. “You’re probably 
best just to forget about it.” 

A major at Llorida State Prison was 
demoted to sergeant after yelling “an- 
other nigger on the compound” when 
the new black assistant superintendent 
came in. Yet according to Moore, “We 
have isolated incidents, but those are 
individuals, not the whole.” Under- 
standably, black guards see things 
differently. Over 100 present and former 
black guards joined two lawsuits alleg- 
ing racism is entrenched throughout the 
department. 

In the Llorida prison system, it 
seems the Old South has risen again. 
White prison guards who belong to the 
Klan don’t disturb the sensibilities of 
local communities in the Sunshine State. 
And, if nosy left-wing newspaper re- 
porters and Northern do-gooders know 
what’s good for them, they best let 
sleeping dogs lie. Or so the haters 
would like us to believe. But hate 
groups can’t survive under the light of 
public scrutiny. No matter how long it 
takes to rid the prison system of this 
problem, we’ll all be a bit better off 
when these knots are untied. | 


Virginia Rent- A- Cell Program 
Expected to Net $100 Million 


T he state of Virginia will 
pocket an estimated $ 100 million 
in 2001 by warehousing out-of-state and 
federal prisoners for a fee. 

About 10% of the Virginia jail and 
prison population is out-of-state or fed- 
eral prisoners. During the year 2000, 
Virginia charged between $60 and $130 
per day for each such prisoner incarcer- 
ated in Virginia, due to overcrowding in 
those prisoners’ states of conviction. 
The average daily cost of incarcerating 
Virginia prisoners in 2000 was $51.14. 

In 2000, Virginia netted a tidy $78 
million in cell-renting fees. Of this sum, 
$56 million was used for prisoner ex- 
penses, while the remaining $21.3 million 
went to the state’s general fund. 

“There is no profit here, per se” said 
DickHickman of Virginia’s Senate Linance 
Committee. He contends that there is no 
profit because the additional money goes 
back into the Virginia prison system. 
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In any event, it is difficult to un- 
derstand how charging from $60 to $130 
per day to incarcerate prisoners repre- 
senting only a daily cost to Virginia of 
$51.14 does not translate into profit for 
Virginia. How the profit is spent is irrel- 
evant. 

Jenni Gainsborough of the Sen- 
tencing Project, an independent source 
of criminal justice policy analysis, dis- 
approved of Virginia’s cell-renting 
program. She pointed out that incar- 
cerating prisoners so far from home 
interferes with their ability to maintain 
family ties and to communicate with 
lawyers. 

Hickman predicted that a rising 
need for cells for Virginia prisoners will 
likely reduce the number of future out- 
of-state prisoners to be held in Virginia 
prisons. | 

Source: Richmond Times-Dispatch. 


Now Available 

UNDERSTANDING 
HABEAS CORPUS 

A comprehensive, yet easy to 
understand guide for state 
prisoners pursuing Claims in federal 
court. 

Includes practical advise on 
developing and presenting claims, 
and identifying procedural 
problems. 

Written by; 

Walter M. Reaves, Jr. 

Board Certified in Criminal Law by 
the Texas Board of Legal 
Specialization 

To order, send $75.00, plus 
$3.15 for shipping rrX 
"Residents also add $6.17 sales 
tax) to: 

Walter M . Reaves, Jr. 

H abeas Book 

P-O- Box 55 
West, Texas 76G91 

for more information write to the 
above address, or visit our web site 
at: 

www.postconviction.com 


Books & Magazines 



Paperwings 


ALWAYS A BIG 
SELECTION FOR ALL 
YOUR 

"ADULT ONLY" 
LITERATURE NEEDS 


FOR FREE CATALOG 

(Send SASE, if possible) 

WRITE TO: 

Paperwings 
P.O. Box 4855 
Baltimore, MD 21211 


NEW! ORDER ONLINE 


FRIENDS in the FREEWORLD 
can NOW PLACE ORDERS at: 

FREEWORLDfriends.com 


Carrying the Paperwings 
products and MORE.... 


7 


September 2001 





Suits Claiming Racial Discrimination Plague Florida Prisons 

by Gary Hunter 


C iting incidents dating back to 
1993, over 100 current and past 
employees are suing the Florida DOC for 
perpetuating a “long standing custom or 
policy of racial discrimination.'’ What 
began as two law suits in December 1999 
increased to four suits by March 2000, 
and now involves the Florida NAACP. 
Depositions taken as recently as April 
2001 suggest that DOC officials have not 
been as forthcoming as they would like 
to appear. 

Black prison guards allege numer- 
ous incidents of verbal, physical and 
administrative abuse. Louis Brown, a black 
recreation supervisor at the Lowell Correc- 
tional Institution, reports having come to 
work and finding his office ransacked. 
Twice the letters “KKK” were spray 
painted across his bulletin board. Nothing 
was ever done to address the issue. 

Sgt. Paul Patton complained of hav- 
ing to patrol the perimeter of Charlotte 
Correctional Institution in vehicles that had 
“Niggers Go Home” carved inside. Reports 
to his supervisors went unheeded and no 
record was ever made of his complaints. 

At the Union Correctional facility a 
major was demoted and forced to accept 
an $18,000 pay cut when he referred to 
his new black supervisor as “another 
nigger on the compound.” 

The scope of the problem is so large 
that the Black Caucus in the Florida Leg- 
islature has pressured Governor Jeb 
Bush into launching an investigation of 
the charges. According to Justin Sayfie, 
communications officer for the governor, 
the Bush “administration will not toler- 
ate any discrimination in any state 
agency. We’ll take this very seriously.” 

Florida’s prison population is 55 per- 
cent black while 70 percent of the guards 
are white. Florida DOC Secretary Michael 
Moore made the observation that many of 
the white prison guards come from rural 
areas of the state and from families that 
have worked in the system for generations. 

The former DOC Secretary, Harry 
Singletary, is a black man. He recounted 
an incident that occurred on death row 
at the Union facility in Starke, Florida. 
One night, prisoners were alerted by 
shouts, “There’s a Klansman on the wing.” 
They looked out of their cells to see a guard 
dressed in a white sheet parading down 
the run. The incident was verified by the 
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Inspector General’s office and the offend- 
ing guard was eventually fired. But 
Singletary points out, “They don’t see 
anything wrong with that in Starke. They 
think that’s just a harmless prank.” 

Some incidents aren’t so harmless. 
In 1993, near the Charlotte prison, sev- 
eral white guards were involved in a cross 
burning and were shouting racial slurs 
while brandishing an assault rifle and fir- 
ing into the air. Some of the guards 
involved were terminated. Others, includ- 
ing one guard who was wearing a “White 
Power” tee-shirt, are still working at the 
prison. [See: PLN, Jail. 1995, and Lawrenz 
v. James, 852 F.Supp. 986 (MD FL 1994).] 

Black guards also recount an inci- 
dent at Charlotte in which posters that 
read “OPEN SEASON ON PORCH MON- 
KEYS” were widely distributed around 
the unit. The posters limited the number 
of kills to 1 0 per day. 

Supervisors at the Charlotte facility 
were undisturbed by a note on the bulle- 
tin board that read, “You have enough 
niggers here to make a Tarzan movie.” 
According to guards, the note remained 
posted for several days. 

In the suit, black guards from the 
Charlotte prison also allege that a group 
of white guards, referred to as “the Fam- 
ily”, regularly beat prisoners and 
purposely stirred up trouble until it be- 
came necessary to send in black guards 
to calm the disturbances. They complain 
that this behavior places them in poten- 
tially dangerous situations. 

A very similar report about the 
Lancaster Correctional Institution has 
motivated both the NAACP and mem- 
bers of the state legislative Black Caucus 
to demand an investigation. Both guards 
and prisoners claim that at Lancaster 
there exists a widespread clique of racist 
guards who carry knotted cord key 
chains as a symbol of solidarity. In re- 
sponse to the key chain allegation, 
Secretary Moore sent a dozen inspectors 
to investigate. Still, interviews with hun- 
dreds of employees came up empty. 

However, in a May, 2001, interview, 
Moore refused to comment on a hand-writ- 
ten diary kept by Captain Willie Hogan. 
Hogan was one of the original guards to 
testify on the significance of the knotted 
cord key chains as an emblem of solidarity 
between certain guards at the Lancaster 
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unit. According to Hogan and other wit- 
nesses, these were guards willing to assault 
prisoners and cover for each other. 

Moore’s investigation revealed that 24 
guards carried the key chains but found 
no evidence of prisoners being abused. 
Hogan maintains that investigators were 
trying to discredit the allegations, not un- 
cover abuse. He also said that guards knew 
about the surprise investigation long be- 
fore investigators arrived. 

In defense of Moore’s silence about 
the journal, Debbie Buchanan, spokes- 
person for the DOC said, “We’re not 
going to comment on a so-called hand- 
written diary.” She also made reference to 
an interview in which Hogan “denied 
knowledge of staff abuse of inmates.” 
While the report shows that Hogan ac- 
knowledged only one case of abuse, which 
was already under investigation, the report 
was unclear because Hogan’s interview 
was not taped, as it was with other guards. 

Apparently the Black Caucus is not 
convinced of Moore’s objectivity either. 
If these allegations prove to be true they 
have insisted that Bush ask for Moore’s 
resignation. Secretary Moore, who is 
white, is the first person named in a long 
list of defendants. He is also a relative 
newcomer to the Florida system. This 
means that, having been in charge for 
less than three years, many of the inci- 
dents occurred before he arrived. 

C. J. Drake, spokesperson for Florida 
DOC, emphatically denies allegations that 
the system has a racial problem. He in- 
sists that the “Department of Corrections 
has zero tolerance for any kind of racial 
misconduct or discrimination.” 

Jerome Miller, a prison consultant 
from Virginia, sees racial tension as a prob- 
lem on the rise in all prisons. He observes 
that increasing incarceration of urban Af- 
rican Americans and a prison system run 
predominantly by rural whites is creat- 
ing a culture clash. He says, “You’re 
seeing less understanding of culture, lan- 
guage, things like that, and it’s just like 
dynamite in there.” 

But the immediate problem in the 
Florida prisons is not between black pris- 
oners and white guards. It’s between 
black and white employees. And inves- 
tigations that keep coming up empty, like 
the key chain affair, are making matters 
worse. 
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Sgt. Shawana Perry was attending a 
training class at Tomoka Correctional In- 
stitution when she encountered Sgt. Jay 
Norton wearing a tee-shirt with the logo 
“Boys In the Hood” and a picture of a 
hooded Klansman. When she con- 
fronted him about it he replied, “Fuck 
you. I don’t tell you guys not to wear 
Malcolm X or Martin Luther King tee- 
shirts.” Norton was reprimanded for the 
incident, but on the same unit nothing 
was done to address the issue of a group 
of guards who sport “KKK” tattoos on 
their arms and legs. Singletary observes 
that it is impossible to discipline guards 
simply because they are active in groups 
like the Klan unless they do something 
illegal or break institutional rules. 

Sgt. Roosevelt Paige recalled an in- 
cident at a meeting where a white guard 
told him, “Get your coon feet off me, 
nigger.” The captain, who was present 
at the time and heard the exchange, 
looked away and laughed. The depart- 
ment has no record of the incident. 

In a deposition given on April 12 of 
this year, Paige validates many of 
Hogan’s complaints. He said, “They dis- 
criminate against you for not going 


along with them beating up inmates.” In 
the same deposition Paige told DOC at- 
torney Blake Hayward that he once sent 
a prisoner to a lieutenant because the pris- 
oner had complained about getting 
beaten up by guards. The lieutenant sent 
the prisoner back to the dorm and he was 
beaten up again. Paige went on to say that 
the same lieutenant tolerates abuse and 
threatens prisoners who file grievances. 
He testified that guards go into the mail- 
boxes and tear up grievances and get 
prisoners transferred after they beat them. 

When Hayward asked Paige why he 
didn’t file more formal complaints Paige 
replied, “Why would I complain about 
things being written out when the colo- 
nel ... himself tells wild stories about me 
and uses the word ‘nigger-child’? He’s 
the colonel. Do you think he cares about 
me complaining about any racial inci- 
dents?” Like Hogan, Paige says he has 
kept a set of personal notes. He has also 
been placed on paid leave while the in- 
vestigations continue. 

Because many of the plaintiffs still 
work in the system, a primary concern of 
the NAACP is to protect them from re- 
taliation. Adora Obi Nweze, state president 


of the NAACP, points out that the long list of 
complaints is not a recent phenomenon. “It’s 
been developing, quite frankly, for years, in 
terms of one here, one there” and points to “a 
clear pattern” of abuse of black guards. 

Corey Godwin, who is head of gang 
security for the Florida prison system, 
insists that the problems are exaggerated. 
His overall duties include monitoring mail 
and recognizing tattoos that may be 
gang related. Mostly he deals with pris- 
oners, but is convinced that “if it was a 
widespread problem” it could not escape 
his attention. “There would be clues all 
over the place,” he said. 

Both Singletary and Moore acknowl- 
edge that improvements have been made 
in the area of racial relations in the Florida 
prison system. However, the St. Peters- 
burg Times notes that more changes 
might be necessary. They point to the 
fact that there is still no African Ameri- 
can presence in the upper echelons of 
the prison system. They go on to say 
that, until this happens, it is unlikely that 
the racial problems and the suits they 
bring will go away anytime soon. | 

Source: St. Petersburg Times. 


Private Prison Woes in Ohio 

by Gary Hunter 


L ess than two years after it 
opened, the second privately 
operated prison in the state of Ohio is 
already in trouble. CiviGenics, a private 
prison company out of Massachusetts, 
has succumbed to pressure applied by 
the state employees union. On January 
10, the director of the Ohio Department 
of Rehabilitation and Corrections (DRC), 
Reginald A. Wilkinson, informed 
CiviGenics that when its contract expired 
on June 30, 200 1 , it would not be renewed. 
CiviGenics lost the contract because of 
failure to maintain adequate qualified staff 
and security requirements. 

By law, the North Coast Correc- 
tional Treatment Facility is obligated 
to contract with a private operator. 
Officials for the state employees union 
feel that the law should be changed. 
They feel that by combining the 550 
bed North Coast facility with the 1,400 
bed Grafton Correctional Institution, 
the state would save between $4 mil- 
lion and $6 million in operating costs. 
Union staff member Pat Hammel points 
to the fact that only 500 prisoners are 
currently housed at the North Coast 
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facility. Under the union proposal, 200 
prisoners from the Grafton facility 
could move in immediately. 

North Coast was originally designed 
as a treatment center for non-violent fel- 
ons convicted of drunken driving. It was 
found that nearly 10 percent of the cur- 
rent prisoners were convicted of violent 
crimes. According to Hammel, the popu- 
lation at North Coast is slated to grow at 
a rate of less than 5 percent per year. 
Louis Leonard, a licensed counselor and 
Union member, agrees that the union plan 
would upgrade the current regimen. He 
pointed out that CiviGenics was unable 
to maintain an adequate number of quali- 
fied counselors, and at times filled 
positions with unqualified workers. At 
one point the state withheld payment of 
$74,499 when it found that CiviGenics 
was billing the state for workers not on 
the payroll. 

Roy Ross, chief executive of 
CiviGenics, blames union opposition for 
the collapse of the $14.9 million contract. 
According to Ross, “Union opposition 
to a private sector role in managing Ohio 
prisons, even specialized treatment-ori- 
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ented facilities, has been vehement and 
determined.” He accuses union leaders 
of having a “closed shop mentality” and 
explains that union opposition is respon- 
sible for CiviGenics inability to find 
qualified staff since its private employ- 
ees depended upon training by state 
workers. 

State officials have mixed reactions 
to the union’s proposal. Department 
spokesman, Joe Andrews, does not be- 
lieve that the North Coast treatment 
facility should be controlled by the 
prison system. While he is unsure 
whether or not current laws will be 
changed to favor the union, he says 
that several other bids are anticipated. 

State Representative Kevin J. 
Coughlin, R-Cuyahoga, supports the idea 
of private prisons, but he also believes 
that the state should have a chance to 
bid. He says, “True competition involves 
all possible players.” He extends the in- 
vitation for everyone to “sharpen your 
pencils and bring your best bid.” Every- 
body, that is, except CiviGenics. | 

Source: Columbus Dispatch. 
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BOP Guards Smuggle Sperm 


I n October, 2000, federal prison 
guards Troy Kemmerer and Todd 
Swineford were arrested and indicted for ac- 
cepting money to help smuggle cryogenic 
sperm kits to a New York City fertility clinic. 

The investigation began over two 
years ago when convicted hit man Kevin 
Granato sat in visitation at LSCI- 
Allenwood bragging about a toddler he 
called “my son.” The scene would not have 
been unusual except that Granato has been 
locked up since 1988. Ellen Celia, the U.S. 
attorney who prosecuted Granato, said, “If 
he has a child less than 10 years old then 
something funky happened.” 

A federal agent, posing as a girlfriend 
of one of the prisoners, approached 
Kemmerer with an offer of $5,000 to 
smuggle a sperm kit out of the prison. 
Kemmerer accepted the money and was ar- 
rested and charged with bribery. 

‘ ‘We have a zero tolerance policy for staff 
misconduct,” said Edward Berry, spokesman 
for the prison. He pointed out that Swineford 
quit months ago because he was believed to 
be “very close” to members of organized 


A Mississippi man who was im- 
properly jailed for nearly 10 
months because of a “bureaucratic snafu” 
was awarded just $36,200 by a federal jury 
in Jackson, Mississippi in October 2000. 

Joseph Jones, a Jackson mechanic, 
was stopped by a state patrol officer in June 
1994, at which time the officer discovered 
that Jones had an outstanding warrant for 
simple assault. 

Jones was then held in the city jail and, 
while there. Hinds County authorities real- 
ized that he had never been sentenced on 
1991 burglary charges. At a municipal court 
hearing, Jones was fined $60 for speeding 
and the assault charges were dismissed. 
That is when the trouble began. 

He was returned to jail on the burglary 
detainer, “and then he went away,” said 
Derek Hall, the Jackson attorney who rep- 
resented Jones. Jones was improperly 
booked as a Jackson city inmate in the 
Madison County detention center, which 
was housing Jackson’s prisoner overflow. 
The burglary detainer was never pursued 
and Madison County authorities thought 
Jones was being held as a city inmate on 
the assault charges, which had been dis- 
missed. 
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crime. Swineford is suspected of smuggling 
various types of contraband into the prison, 
including food, alcohol, and sperm kits. 

Altogether, at least five mobsters are 
believed to have fathered children while be- 
hind bars. Investigators found that in May, 
2000, George ‘ ‘Georgie Neck’ ’ Zappola, a capo 
in the Luchese family, bribed a guard to 
smuggle his sperm to a fertility clinic in Man- 
hattan. Zappola, who later transferred to 
Allenwood, is believed to have given the idea 
to his friends, including Granato. 

Mark James, another guard at 
Allenwood, is charged with selling informa- 
tion about other prisoners to Frank Pontillo, a 
soldier for the Colombo family. Altogether, 
three guards are alleged to have accepted tens 
of thousands of dollars for providing a vari- 
ety of favors to the prison mobsters. 

Indictments are also expected against 
several LSCI-Allenwood prisoners who are 
members of the Luchese and Columbo crime 
families. It is possible that the mothers of the 
children will also be indicted. | 

Sources: New York Post', Associated Press. 


Apparently Jones simply “disap- 
peared.” He had no charges in Madison 
County and authorities there thought he 
still had assault charges pending. Mean- 
while, Hinds County authorities forgot 
about Jones because he was not in their 
jurisdiction. Jones subsequently spent 
nearly 10 months “lost” in jail. 

After the five-day trial on Jones’ 
due process claims, the jury found the 
city of Jackson liable for damages. But 
instead of returning with a $4 million 
verdict as Jones’ lawyer requested, the 
jury gave him only $36,200. 

“It was one of the most contested 
finger-pointing battles I’ve ever seen,” 
said J. Lawson Nester, who represented 
Hinds County. “It’s like being on a 
battle field and everyone’s shooting at 
you from all sides.” 

Attorneys speculated that the rela- 
tively small award was due to the fact that 
Jones was not an especially sympathetic 
plaintiff and that the award was “simply 
compensation for property lost while he 
was in jail.” See: Jones v. City of Jackson, 
396-CV-510-LN,U.S. 5 (S.D. Miss). ■ 

Source: The National Law Journal. 
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Oklahoma Governor 
Takes Entrepreneur’s 
Bribe 

O klahoma officials are investi- 
gating the propriety of 
$240,000 in cash gifts given to that 
State’s governor, Frank Keating. 
Jack Dreyfus, an entrepreneur who 
hopes to convince Oklahoma prison 
officials to use Dilantin (a seizure 
medication) to control violent pris- 
oners, made the gifts. 

After receiving the cash from 
Dreyfus, Keating arranged meetings 
between Dreyfus and former Oklahoma 
Department of Corrections (DOC) Di- 
rector, Larry Fields. Dreyfus claims that 
Dilantin is a wonder drug that will con- 
trol violent prisoners and wanted to 
pitch the drug’s wide-scale use to 
Fields. 

Fields had DOC doctors evaluate 
Dilantin. They were unimpressed by 
Dreyfus’ claims and refused to pre- 
scribe the drug except for seizure 
control. Although Dilantin has been 
used in the treatment of Parkinson’s 
disease, it is known to be a highly toxic 
drug with a number of known adverse 
reactions to the central nervous sys- 
tem (CNS). Also, many organ systems 
can potentially be adversely affected 
by this medication. 

Keating later forced Fields out of 
office in 1997. Keating claims, how- 
ever, that Fields was forced out 
because he was too soft on prisoners, 
not because Dreyfus’ prison Dilantin 
program was rejected. 

Keating has since arranged meet- 
ings between Dreyfus and the new 
DOC Director, James Saffle, to continue 
discussions on the prison Dilantin pro- 
gram. It is not known whether Dreyfus 
has financial interests in the drug. 

Oklahoma officials say they have 
“new revelations” regarding Dreyfus’ 
gifts to Keating. They are calling for 
both State and federal investigations 
into the matter. 

Separate charges may be filed 
with the State Ethics Commission in 
connection with Keating’s allowing the 
Conoco Company to pay for his sev- 
eral thousand-dollar Alaska fishing 
trips in 2000. | 

Source: World Capitol Bureau. 
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‘Invisible’ Prisoner Gets $36,200 for Wrongful Imprisonment 


Washington Supreme Court Upholds 35 % Seizure Law; But 
Prisoners Entitled To Interest From Mandatory Savings Accounts 

by Roger Smith 


FPI Has Sovereign 
Immunity in Fraud Action 

by Matthew T. Clarke 

T he D.C. Circuit Court of Appeals has 
held that Federal Prison Industries, 
Inc . (FPI) is entided to sovereign immunity in 
a qui tarn suit brought under the False Claims 
Act (FCA), 3 1 U.S.C. §§ 3729 etseq. 

Gilbert W. Galvan, a federal prisoner, 
sued FPI, under the FCA, for falsely cer- 
tifying cables and weapons parts it 
produced for the military. The FCA al- 
lows a person to initiate a suit in the 
government’s name ( qui tarn) against a 
party who has committed fraud against 
the government. Both the government 
and suing party share in any recovered 
money. 

The government raised two de- 
fenses: (1) the court lacked subject 
matter jurisdiction because the action 
pitted the executive branch of the gov- 
ernment against itself and (2) sovereign 
immunity. The District Court dismissed 
the suit for nonjusticiability. Galvan ap- 
pealed. 

In an attempt to circumvent sover- 
eign immunity, Galvan alleged that the 
FCA and the organic statute which cre- 
ated FPI, 18 U.S.C. § 4121, contained 
waivers of sovereign immunity. The D.C. 
Circuit noted that under Lane v. Pena, 
518 U.S. 187 (1996), it can only find a 
waiver of immunity if such a waiver is 
unequivocally expressed in statutory 
text and any ambiguity must be con- 
strued against a waiver. Under that 
standard, neither the FCA nor FPI stat- 
utes contained a waiver of sovereign 
immunity. It also found that it was more 
appropriate to dismiss the suit due to 
sovereign immunity than to decide the 
issue of nonjusticiability. 

Galvan also argued that FPI was not 
part of the sovereign and thus not entitled 
to sovereign immunity. The D.C. Circuit 
held that FPI was part of the sovereign 
and that any award against FPI would have 
to be paid from the public treasury - a hall- 
mark of sovereignty. The laws incorporating 
the FPI did not change this, they only affixed 
its administrative headquarters at Washing- 
ton, D.C. 

The judgment of the District Court 
was affirmed and the suit dismissed on 
the basis of sovereign immunity. See: 
Galvan v. Federal Prison Industries, 
Inc., 199 F. 3d 461 (D.C. Cir. 1999). ■ 
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T 'hc Washington Supreme Court 
has declared RCW § 72.09.480 to 
be constitutional. The statute directs the 
Washington Department of Corrections 
(DOC) to seize 35% of most funds received 
by its prisoners, including money sent by 
spouses, purportedly to offset costs of in- 
carceration. 

RCW § 72.09.480(2) distributes the 
seized funds (i) 5% to a public safety and 
education account for crime victims’ com- 
pensation; (ii) 10% to personal prisoner 
savings accounts; and (iii) 20% to DOC to 
offset incarceration costs (the 20% COI 
actually goes to prison industries and re- 
sults in a subsidy to private business). 

Suzanne Dean was the named plaintiff 
in a class action brought by prisoners’ 
spouses in opposition to the statute. She 
filed suit after 35% of funds she sent to her 
prisoner husband was seized by the DOC. 

She filed suit in the King County Su- 
perior Court, where judge Glenna Hall 
presided. Judge Hall found that the stat- 
ute violated the Uniformity Clause of Article 
VII § 1 of the state constitution and the 
Takings Clause of both the state and fed- 
eral constitutions. She further found that 
the class was entitled to interest earned by 
the mandatory savings accounts. Hall en- 
tered summary judgment for the class, 
ordering the DOC to return all funds sent 
by spouses which DOC had seized under 
the statute. [See: PLN. Dec. 2000.] 

The state appealed Hall’s ruling. The 
state Court Of Appeals, Division One, 
certified the appeal to the state Supreme 
Court, which reversed the majority of 
Hall’s ruling in a 6 to 3 decision. 

The Supreme Court found that the 
class had a community property interest in 
money it sent to its incarcerated spouses. 
However, the Court equated the statutory 
seizures to a “user fee” rather than a tax. 
On that basis, the court held that the 35% 
seizures by DOC to recover incarceration 
costs did not violate any constitutional 
provision. However, the court agreed with 
Hall that the class and its prisoner spouses 
are entitled to any interest earned by the 
mandatory savings accounts. 

Until the ruling the DOC had been 
skimming the interest off the mandatory 
savings accounts. The DOC must now 
credit the savings accounts with all inter- 
est earned by them. 


The dissent, which was written by Chief 
Justice Alexander and joined by Justices Sand- 
ers and Johnson, did not agree that the 
seizures did not amount to a tax. Just as “a 
rose by any other name would smell as sweet,’ ’ 
wrote Justice Alexander, so is a tax mislabeled 
as a “recoupment provision” still a tax. The 
dissent believed that since the seizures are 
intended to generate money which actually is 
used for crime victims’ compensation and to 
fund prison industries, rather than for the food, 
housing, and clothing of prisoners, that the 
seizures amounted to a tax to be used for state 
benefit. Since prisoners’ spouses already pay 
taxes to support state prisons, the dissent 
believed that the state constitution’s Unifor- 
mity Clause was violated by the tax. See: Dean 
v. Lehman, 18R3d523, 143Wn.2d 12(2001). 

Prisoners had previously brought a 
largely unsuccessful challenge to the stat- 
ute in federal court. See: Wright v. 
Riveland, 2 19 F.3d 905 (9th Cir. 2000). [See 
also: PLN, Dec. 2000]. A state court of 
appeals also upheld the statute as applied 
to prisoners. See: In Re Personal Restraint 
of Metcalf, 963 P.2d 91 1, 92 Wn.App. 165 
(Wa.Ct.App.Div.I. 1998). 

Both Dean and Wright were litigated 
by Chris Youtz of the Seattle law firm of 
Sirianni and Youtz. Both Pro Family Advo- 
cates of Washington and the Northwest 
Women’s Law Center filed amicus briefs in 
Dean. They noted the statute’s devastat- 
ing impact on impoverished wives and 
children of prisoners. Surprisingly, all three 
women Justices on the Supreme Court 
voted to uphold the law. The dissent, at 
least, was moved by the statute’s burden 
on prisoners’ impoverished families. 

Although the DOC claims to be calcu- 
lating the interest earned by the prisoner 
savings accounts, there is no evidence that 
any interest has yet been reimbursed. 

Fortunately, two of the Justices who 
voted to uphold the statute have left the 
Supreme Court. Justices Guy and Talmadge 
both retired. However, Talmadge, even af- 
ter his retirement, continued to sit pro tern, 
until the other Justices forced him to leave 
because he was deciding cases in which 
he was also advising one of the parties. 

Unfortunately, prisoners’ families’ 
only remaining possibility of relief from this 
oppressive statute is to petition the same 
legislature which enacted it to repeal the 
statute. | 
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No Workers’ 
Compensation for 
Ohio Slave Laborers 


Former BOP Prisoner Settles 
Medical Suit for $355,000 


by Lonnie Burton 


by Gary Hunter 

A n attempt by Ohio prisons to 
manufacture items for retail 
business had to be cancelled because it 
could not provide Workers’ Compensa- 
tion insurance for prisoners. State 
Inspector General Thomas P. Charles 
says the state is not at fault. Rather, the 
intervention of the U.S. Bureau of Jus- 
tice Assistance has made the project 
untenable. 

For a time, the federal Prison Indus- 
try Enhancement Certification Program 
allowed incarcerated workers to produce 
items for outside businesses. Daniel L. 
Dooley filed against the state alleging that 
the project was not providing workers’ 
compensation for the prisoners. Dooley 
manages the P.I.E. project at the Women’s 
Reformatory in Marysville, Ohio. 

Complications with the project be- 
gan in 1998 when a federal audit revealed 
that state employment laws precluded 
prison compliance. Certification for the 
project first came in 1995 and prisoners 
made jewelry from hardware. Later, pris- 
oners manufactured drop cloths and tent 
packs. 

Initially, federal officials who gave 
the state 28 months to solve the problem 
overlooked compliance violations. Un- 
able to comply, the state shut down the 
program in March 2000, a month before 
its certification was cancelled. | 

Source: Associated Press. 


The Convict’s Cookbook 

This hot selling book is bigger and 
better for its 2nd edition. More reci- 
pes, jokes, stories and now with a 
glossary of prison slang. Proceeds to 
help abolish the death penalty. Order 
your copy today and help stop a 
MURDER! Send your check or money 
order for $1 1 . No stamps as payment. 
80 pgs, sc. 

BLUEHORN PUBLISHING 
PO Box 2364 
Humble, TX 77347 

Send SASE for order information. 


T he federal government wrote Terry 
Dean Scearce a check for 
$355,000 in November, 2000, to settle 
his claim that he suffered a stroke in 
1998 because prison officials did not 
give him the medicine prescribed to 
treat his high blood pressure. 

Scearce, in his late 50’s, was being 
held at the Federal Correctional Insti- 
tute in Jefferson County, Colorado, on 
a marijuana trafficking charge that was 
later dismissed. 

Scearce accused the prison phar- 
macy of turning him away for several 
days in a row because they had run 
out of his medication. 

The prison had been providing 
Scearce’s medication after his arrest but 
ran out on April 1, 1998, according to 
court documents. Five days later 
Scearce suffered a stroke and spent ten 


days in Swedish Medical Center in 
Englewood, followed by several weeks 
at the Spaulding Rehabilitation Center 
in Aurora, Colorado. 

Scearce’s civil lawsuit against the 
government was dismissed in July, 2000, 
after the two sides reached the agree- 
ment. Neither side conceded the other 
was right. 

According to court documents, a 
doctor was ready to testify that 
Scearce’s stroke resulted from the fact 
that he had not taken his medication 
for five days. Scearce had sued for 
$800,000. Authorities would not com- 
ment on why the criminal case was 
dismissed or what prompted the gov- 
ernment to settle the civil case for 
$355,000. ■ 

Source: Denver Rocky Mountain News. 


New York Prisoners Prosecuted 

by Gary Hunter 


T he prosecution of prisoners 
in Greene County New York 
is a high priority for District Attor- 
ney Terry Wilhelm. In the first nine 
months of his tenure, Wilhelm se- 
cured 23 indictments from the Greene 
and Coxsackie Correctional Facili- 
ties. His predecessor, Ed Cloke, 
prosecuted only 13 cases in the two 
previous years. That amounts to a 
73 percent increase for the only two 
prisons located in Greene County. 

The biggest difference between 
Wilhelm’s approach and that of the 
previous administration is his pros- 
ecution of weapons possession 
violations. Cloke’s priority in weap- 
ons cases focused on whether a 
prisoner’s intent was aggression or 
defense. “The guy who just had it 
for defensive purposes, we may have 
let go,” he said. “That wasn’t what I 
felt we should be spending most of 
our time on.” 

Wilhelm feels that the prosecu- 
tion of all weapons cases is crucial. 
“I want to make the correctional fa- 


cilities safer,” he said. Wilhelm was 
an assistant prosecutor under Cloke. 
When he took over Cloke’s office he 
immediately contacted officials at the 
Coxsackie and Greene facilities. 
Prison officials were elated. A 
spokesman for the Corrections De- 
partment says, “D.A. Wilhelm has 
become a trusted ally to the depart- 
ment.” 

Wilhelm also points to the fact 
that he has not required additional 
funding or staff to pursue prisoner 
convictions. It doesn’t hurt that his 
county is being reimbursed by the 
state for every prison case he pros- 
ecutes. “All of the time is billed to 
the state and the state is reimburs- 
ing the county for all of that time.” 
While comparative figures for violent 
behavior in the Coxsackie and Green 
prisons are not available, it is clear 
that at least one half of Wilhelm’s plan 
is working well. The county is get- 
ting paid. | 

Source: Daily Freeman. 
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CCA Gets Tangled In Financial Quagmire 

By Ronald A. Young 


C orrections Corporation of 
America said it is contesting 
an $8.1 million request for payment 
from Merrill Lynch & Company related 
to its hiring of the investment firm in 
late 1999 for advice on a company re- 
structuring. 

In a filing with the Securities and 
Exchange Commission, CCA also said 
its insurers have refused to cover dam- 
ages from lawsuits by employees and 
prisoners that seek more than $50 mil- 
lion. The lawsuits include one brought 
by CCA employees in 1998 seeking 
more than $30 million related to a stock 
ownership plan and another by a 
woman demanding $20 million for an 
alleged assault by two former employ- 
ees of CCA’s TransCor unit. A third 
suit deals with a jury verdict of more 
than $3 million stemming from charges 
of mistreatment against juveniles at a 
South Carolina prison. All three cases 
were previously reported in PLN. 

In the Merrill Lynch dispute, CCA, 
then called Prison Reality Trust, and a 
former sister entity, had both retained 
the investment firm as they faced prob- 


lems raising money for growth and a 
looming deadline to pay a special divi- 
dend. CCA said Merrill Lynch claims 
last year’s merger of the company and 
the affiliate constitutes a restructuring 
transaction that should have resulted 
in fees. But CCA said the claims are 
not valid and it would contest any le- 
gal action initiated by Merrill Lynch. 

CCA let Merrill Lynch go in 2000, 
after two proposed transactions for in- 
vestors to buy stakes in the company 
in exchange for a cash infusion fell 
apart. CCA then decided to merge with 
its affiliate unit on its own. 

CCA also reached an agreement in 
October, 2000, to settle eight share- 
holder lawsuits for about $123 million. 
In the separate agreement, CCA is ex- 
pected to give the plaintiffs an 
approximated 5 percent stake, or 17.2 
million shares, in addition to any shares 
the plaintiffs already own. The com- 
pany didn’t admit any wrongdoing in 
connection with the lawsuits, which 
were combined from about 17 separate 
shareholder actions filed since mid- 
1999. 


Terms of the settlement agreement 
call for plaintiffs to receive about $47.5 
million in cash, and common stock val- 
ued at about $75.4 million by CCA. The 
company is required to pay additional 
cash or issue additional shares if its 
stock price doesn’t hit $4.38 by Au- 
gust 31, 2001. The company’s shares 
have recently been hovering around 
$0.80 to $0.90 per share. That’s a major 
plunge from the per share high in the 
mid-$40 range back in 1998 when pri- 
vate prison company stocks were a hot 
Wall Street item. 

Barry Holman, policy analyst with 
the National Center on Institutions and 
Alternatives, a Washington, D.C. think 
tank promoting alternatives to prisons, 
said the state of the private prison in- 
dustry shows “they haven’t been 
successful at what they’re doing, that 
they haven’t done well from a financial 
savings standpoint, and they haven’t 
done well from prisoner safety and pub- 
lic safety standpoints.” | 

Sources: Bloomberg News; The Wall 
Street Journal. 
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Feds Tally the Death Penalty 


I ii December, 2000, the Bureau of Jus- 
. tice Statistics analyzed the United 
States’ death penalty in a report titled 
“Capital Punishment 1999.” It is an in- 
depth analysis of how the death penalty 
was applied in the United States in 1999, 
plus a preliminary execution report for 2000. 

From 1998 to 1999, the number of per- 
sons in all jurisdictions sentenced to death 
rose to 3,527 men and women. The execu- 
tion tally is 68 in 1998, 98 in 1999, and 85 in 
2000. The 1999 executions were second in 
number only to the 1 05 executions in 1 95 1 . 
In 1998, 1999, and 2000, Texas led all juris- 
dictions in executions. According to the 
report, the 40 persons executed in Texas in 
2000 “represents the most executions in a 
single State in any year since the Federal 
Government began tracking executions on 
an annual basis.” 

While Texas leads in executions, five 
states - Texas, Virginia, Florida, Missouri, 
and Louisiana - committed 64% of all ex- 
ecutions from January 1, 1977, through 
December31, 1999. Texas, Virginia, Mis- 
souri, Arizona, and Oklahoma were the top 
five of the twenty states carrying out ex- 
ecutions in 1999, with 72% of total 


executions. Texas also has carried out the 
most executions of any state since 1930 
(496), 107 more than second place Georgia 
carried out in the same period. California, 
Texas, Florida, Pennsylvania, and North 
Carolina had the five largest Death Row 
populations in 1999 (1,8 10 men and women, 
51% of the total). 

The number of minorities sent to Death 
Row is disproportionately larger than their 
representation in the general population. 
For example, in 1999, African-Americans 
comprised 38.2 percent of death penalty ad- 
missions, and 42.9 percent of the total Death 
Row population. Whites comprised 57.7 
percent of Death Row admissions and 55 .2 
percent of the total Death Row population 
in the same year. Hispanic ethnicity accounted 
for 10 percent of the 1999 Death Row popula- 
tion. (By government accounting, Hispanics 
are a trans-racial ethnicity.) Men vastly out- 
number women on Death Row in the 1 8 States 
with female Death Row prisoners; however, 
from 1990 to 1999, women on Death Row in- 
creased from 35 to 50 persons. 

Youth are not spared. Ten states set a 
minimum age of 1 6 for imposition of the death 
penalty. Three states set the minimum death 


penalty age at 14, while North Carolina sets 
the minimum age at 17 for a first murder 
offense and 14 for a subsequent murder 
offense. In 1999, the youngest person on 
Death Row was age 18 years; the oldest was 
84 years old. Eighty prisoners were age 17 or 
younger when arrested for the crime that led 
to a death sentence. 

Regional differences also affect 
death penalty numbers. Southern states 
held the greatest number of Death Row pris- 
oners - 1,902 collectively. Western (799), 
Midwestern (498), and Northeastern (247) 
states have far fewer Death Row prisoners. 

The average time a prisoner spent on 
Death Row prior to execution in 1999 was 
11 years, 11 months. From 1977 to 1999, 
the pre -execution period averaged 10 years. 
Black prisoners spent an average of 10 1/2 
years on Death Row, while the average for 
white prisoners was 9 1/2 years. 

One copy of this report is free for the 
asking. Write: U.S. Department of Justice, 
Office of Justice Programs, Bureau of Jus- 
tice Statistics, Washington, D.C. 20531, and 
ask for “Capital Punishment 1999,” report 
number NCJ 184795, published December 
2000 . ■ 
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Environmental Concerns Halt 
Construction Of Pennsylvania Prison 

by Ronald A. Young 


T 'lic wretched and overcrowded 
conditions at Washington, D.C.’s 
Lorton Correctional Complex have resulted 
in Congress giving the federal Bureau of 
Prisons (BOP) responsibility for hous- 
ing all D.C. prisoners. Lorton, located in 
Fairfax, VA, must close by the end of 200 1 , 
and all prisoners there transferred to fed- 
eral or privately operated prisons. 

One of the resulting private prisons 
has been contracted by the BOP for con- 
struction by Houston based Cornell 
Corrections, Inc. on 197 acres of land lo- 
cated in Decatur and Morris Townships, 
Clearfield County, Pennsylvania. The area 
is located 250 miles northwest of D.C. It is 
a region of high unemployment (9.7 per- 
cent in 1999) located in the rural 
Moshannon Valley, where better eco- 
nomic times left with the strip mines 
which tore up the landscape, re-sculpted 
it, and gradually disappeared. “It’s like 
they looked at a 300 mile radius, hunted 
the area with the greatest unemployment 
and said, ‘Let’s put it there. That’s the 
spot,”’ said Pennsylvania state Senator 
John Wozniak, a Democrat whose dis- 
trict covers eastern Clearfield County. 

While it appears that many of the 
locals are in favor of the new prison (more 
than 6,100 people showed up when 
Cornell staged a pair of job fairs to fill 
the estimated 345 jobs), a number of them 
are rejecting concentration camp eco- 
nomics as a remedy for the job-starved 
area and saying “not in my backyard.” 
Approximately 100 area residents have 
organized a non-profit corporation to 
challenge the proposed prison con- 
struction on environmental grounds. 

The Citizens’ Advisory Committee on 
Private Prisons, Inc. (CACOPP), in Osceola 
Mills, Pennsylvania, filed suit in the U.S. 
District Court for the Western District of 
Pennsylvania in September, 2000, seeking 
a declaratory judgment and a mandatory 
injunction requiring the BOP to comply 
with the National Environmental Policy Act 
of 1969 (NEPA), 42 U.S.C. §§ 4321 etseq.; 
the regulations of the Council on Environ- 
mental Quality (CEQ) implementing NEPA, 
40 C.F.R. Part 1500 et seq:, and the regula- 
tions of the Department of Justice 


implementing NEPA, 28 C.F.R. Part61 etseq. 

CACOPP brought the suit pursuant 
to, among other things, the Administra- 
tive Procedure Act (APA), 5 U.S.C. §§ 
701-706, claiming that it has been and con- 
tinues to be irreparably harmed by the 
acts and omissions of the BOP, having 
been adversely affected and aggrieved 
by such acts and omission within the 
meaning of APA, 5 U.S.C. § 702. 

The suit alleges that the BOP ap- 
proved the contract with Cornell without 
proper scoping of the project; without the 
preparation of an adequate Environmental 
Impact Statement (EIS) analyzing the im- 
pacts of the project; without proper 
consideration of alternatives; and with- 
out adequate consideration of the 
environmental impacts of developing a 
large prison project in a rural farming area. 

The contract was awarded to Cornell 
to construct facilities to house various clas- 
sifications of male and female adult 
prisoners totaling 650, as well as 350 male 
juvenile prisoners, all from the D.C. area. 
CACOPP alleges, among other things, that 
the BOP improperly delegated its role to 
Cornell in the environmental analysis; that 
Cornell has already performed earthmoving 
and other work without an Environmental 
Assessment (EA) or EIS being performed; 
and that the BOP performed a deficient 
EA on lifting a stop-work order on the 
project that it issued in June 1999. 

According to the suit, NEPA, 42 
U.S.C. § 4332(2)(c), requires all federal 
agencies to prepare a detailed EIS prior 
to any major federal action which may sig- 
nificantly affect the quality of the human 
environment. Prisons and new prison 
construction certainly fit that description. 
The timely preparation of an EIS is also 
required under CEQ, 40 C.F.R. § 1502.5. 

CACOPP further alleges that the BOP 
failed to adequately survey and make 
available to the public the affected envi- 
ronment; failed to adequately analyze the 
environmental impacts on vegetation, 
wildlife, watershed areas and reservoirs, 
and groundwater. The suit also alleges 
that the BOP failed to adequately consider 
impacts from secondary development, ef- 
fects of new infrastructure, and the 


injurious effects to the physical, cultural 
and social environment. 

The Environmental Protection 
Agency (EPA) found that the BOP’s pro- 
cess and analysis were seriously 
deficient. “We remain concerned with a 
number of aspects of the NEPA analysis 
and process,” the EPA intimated in a let- 
ter to the BOP. However, that was before 
George W. Bush took office as the se- 
lected president, so it’s anyone’s guess 
what the new head of the EPA will do in 
regards to the suit, but it’s likely to be a 
prison-business-friendly position. 

For those of you contemplating a simi- 
lar suit, be advised that the suits can and 
should be brought by non-prisoners. See: 
Citizens’ Advisory Committee on Private 
Prisons, Inc. v. United States Dept, of Jus- 
tice, Federal Bureau of Prisons, Civil Action 
No. 99-112J, (W.D.PA). ■ 

Sources: Complaint; Pittsburgh Post Ga- 
zette', Washington Post.com. 
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Book Review 

Going Up the River: Travels in a Prison Nation 

By Joseph T. Hallinan 
Random House, New York 
(March 2001) $24.95 cloth 

Review by Peter Wagner 


G oing Up the River: Travels in a 
Prison Nation proves that you 
don’t need to be a radical to see a prison 
industrial complex spiraling out of con- 
trol. But there is very little in Going Up 
the River that is new. Pulitzer Prize win- 
ning Wall Street Journal reporter Joseph 
Hallinan spent five years visiting pris- 
ons and researching their history. 
Hallinan credits a 1960’s Texas warden 
for changing his views on prisons. For 
someone who was both a part of the old 
system and who retains a functioning 
brain, the warden predictably “had noth- 
ing against locking folks up. He believed 
in it. But things had gotten out of hand.” 
(pg. xi.) 

The former warden’s analysis is 
not just the inspiration to Hallinan. It 
reflects the end point in his analysis. 
Sprinkled between mocking prisoners 
individually and efforts to improve their 
conditions, is the shattering conclu- 
sion that the prison system is “broken” 
and “stupid”. That doesn’t take five 
years of research and prison visits to 
prove. Hallinan’s final conclusion that 
the prison industry is self-perpetuat- 
ing is a testament to how obvious the 
problem has become. 


Five years as a “prison buff’ gives 
Hallinan plenty of violent anecdotes to 
relate, so he is able to successfully back 
up the old warden’s warning to support- 
ers of prisons: “People think they’re just 
another place to work. But they’re not.” 
(pg. xi.) That’s a useful service, but not 
something that readers of PLN need to 
spend $24.95 to get. 

The book contains a lot of interest- 
ing and unique research, particularly on 
the economic history of prisons. 
Hallinan dislikes prisoners so much, how- 
ever, and the spin is so thick, that the 
value of this research is seriously chal- 
lenged. Once Hallinan blames the Nation 
of Islam for the prison industrial complex 
on page 25, things start to go downhill. 
Soon the book is mocking San Quentin for 
allowing prisoners to publish best sellers, 
then it’s rewriting facts and statistics. 

A limited check of the book sources 
reveals a number of problems of omis- 
sion or fabrication, of which only some 
are reprinted here. This book is useful 
for the research it cites, but extreme care 
should be drawn when using any of 
Hallinan’s conclusions or summaries. 

For example, Hallinan explains how 
Texas and other prison systems prior to 


the 1970’s were, for budgetary reasons, 
almost entirely self-reliant. They grew 
their own food, and employed many pris- 
oners as guards. This was an important 
check on expansion, and for forty years 
American prisons maintained a steady incar- 
ceration rate by using parole to control the 
prison population. The federal government 
viewed prisoners as “slaves of the state” 
and refused to intervene in the treatment 
of prisoners, despite the extreme brutal- 
ity engineered by the self-reliant prison 
systems of the time. 

To Hallinan, everything that follows 
is the fault of the Nation of Islam, which 
spread rapidly through the prisons and 
earned extreme repression for its members 
from the authorities. When Black Muslim 
Thomas Cooper joined the Nation of Islam 
in segregation, he was denied access to 
the Koran and religious services. But un- 
like prisoners before him. Cooper’s lawsuit 
was taken seriously by the federal courts. 
[See: Cooper v. Pate, 378 U.S. 546, 84 S.Ct. 
1733 (1964).] More suits against over- 
crowding and other constitutional 
violations quickly followed. 

With the federal courts declaring over- 
crowding to be unconstitutional, there was 
sudden need to build more prisons. From 
there, an army of architects, builders and 
so on entered the scene, creating a tremen- 
dous lobby for continued expansion to this 
day. This federal intervention as a cause 
for expansion is a novel theory outside the 
reviewer’s expertise, but Hallinan’s use of 
facts in other parts of the book casts doubt 
on the whole thing. 

Hallinan claims that the liberalization 
of prisons led to the Attica rebellion. That 
is arguably opinion. His facts are worse. 
When New York State retook the Attica 
prison, state police gunfire killed 29 pris- 
oners and 10 guard hostages. Hallinan 
describes the scene where Attica pris- 
oners anticipated the assault, and held 
knives to the throats of the hostages and 
he leads the reader to believe that four of 
the hostages were executed as the retak- 
ing was underway. This is blatantly 
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untrue and resembles the original 1971 
lie - disproved by the autopsies - that 
the ten guards who were killed had their 
throats slashed. In reality, the prisoners 
gave their hostages better conditions 
than they allowed their fellow prisoners 
during the occupation. From the pris- 
oners’ behavior, we can deduce that the 
prisoners had no intention of harming 
their hostages. 

The same good-will was not shared 
by the New York State Police, which 
opened fire on the unarmed prisoners and 
then began an evening of naked brutality. 
In the words of a federal court: “There is 
very substantial evidence that, following 
the retaking, some, and perhaps most or 
even all, of the D Yard inmates were the 
victims of brutal acts of retaliation by prison 
authorities.” Blydenv. Mancusi, 186F.3d 
252,257(1999)/ 

As for the four deaths which were 
not attributed to police gunfire, one was 
a guard mortally injured during the tak- 
ing of the prison. Unlike the prisoners 
wounded in the retaking of Attica, the 
guard was promptly released for outside 
medical treatment. According to Inmates 
of Attica Correctional Facility v. 
Rockefeller , 453 F.2d 12, 15 (1971), three 
prisoners died from knife wounds. I 
don’t know the details of these deaths, 
but this is clearly a different situation 
than the execution of guards which is 
implied in Going Up the River. 

Hallinan’s use of statistics can also 
be drawn into question. “[Pjublic opin- 
ion polls show an overwhelming majority 
of Americans favor [death penalty] use. 
Even African Americans, traditionally 
opponents of the death penalty, now in- 
creasingly support it.” But Hallinan’s 
source does not say this. His footnote 
cites a Washington Post survey of D.C. 
residents taken four days after the third 
slaying of a police officer that year. 
( Washington Post, May 8, 1997.) The 
Post article explains that the survey re- 
sults are not consistent with past D.C. 
and national surveys. 

At the time, D.C. had the highest 
murder rate for large cities. Furthermore, 
as a result of the increasing number of 
DNA exonerations, public approval of 
the death penalty has slipped since 1997, 
and a majority now support a morato- 
rium. (Boston Globe, September 15, 2000, 
pg. A4.) That’s not in the book either. 

Hallinan recognizes that prison is a 
violent place because of prisoner and 

Prison Legal News 


guard violence, but when it comes to war- 
dens and the states’ departments of 
corrections, he considers them to be 
hopeless liberals. “Many states are reluc- 
tant to admit the scope of their gang 
problem, or even to acknowledge the 
presence of gangs,” (pg. 93). Hallinan 
criticizes prisons for using the euphemism 
“security threat groups”. 

In reality, the “security threat group” 
label broadens the list of prisoners that 
may be sent to a supermax to justify dis- 
ciplining prisoners for their associations. 
Hallinan is worried about street gang 
members murdering guards, but the pris- 
ons have a much broader goal: controlling 
the membership of religious and politi- 
cal organizations. The warden of the 
first control unit prison at Marion ad- 
mitted as much and more: “The purpose 
of the Marion Control Unit is to control 
revolutionary attitudes in the prison 
system and in the society at large.” 
(Cassandra Shaylor, “It’s Like Living in 
a Black Hole Women of Color and Soli- 
tary Confinement in the Prison Industrial 
Complex, 24 New Eng. J. on Crim. & Civ. 
Confinement 385 at 398 (1998)). 

Hallinan finds the prison system to 
be “stupid” but a more detailed analysis 
will be necessary to change it. This re- 
viewer searched for the one innovation 
that Hallinan likes: the Prison Industry 
Enhancement (PIE) program in Iowa. Like 
most PIE programs, prisoners work for 
outside corporations who pay market 
rates but the prison seizes 80 percent of 
the wages. Prison Legal News and The 
Celling of America have extensively 
documented what’s wrong with this sys- 
tem, so I won’t here. 

Hallinan likes the Iowa program be- 
cause prisoners get to save more money 
for their release than they would other- 
wise, and because Iowa requires the 
employers to offer jobs to the prisoners 
upon release. But Hallinan knows that 
the Iowa program was an aberration and 
not a solution: “Iowa’s employers simply 
needed more workers.” When unemploy- 
ment creeps back up, Hallinan admits, 
the program will be eliminated. 

That leaves the reader with noth- 
ing to believe in. If you are unaware 
that the prison system is “broken” then 
this might be the book for you. Other- 
wise, Crime Control as Industry, by 
Nils Christie, or The Celling of 
America, edited by Daniel Burton-Rose, 
are better choices. | 
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Legal Research: How to Find & Understand 

the Law 

By Attorneys Stephen Elias & Susan Levinkind 
(7th Ed., Nolo Press 1999)(approx. 400 pages) 

Reviewed by Sam Rutherford 


L egal Research does exactly what 
its title indicates; it explains how 
to find and understand the law. The book 
is written in easy to understand language, 
while imparting a vast amount of infor- 
mation in a comprehensive manner. 

The book is broken down into sec- 
tions and subsections which explain all 
aspects of conducting efficient, effective 
legal research. For example, readers will 
find sections on everything from how to 
properly use a digest or index to the more 
rudimentary explanations of what a case 
cite is and what it means. 

In addition to teaching the reader 
how to use and understand conventional 
research materials commonly found in a 
law library, the book explains in great de- 
tail how to find the same information by 
using electronic resources, like the 
Internet. In fact, at the end of every sec- 
tion the reader will find both conventional 
library and Internet exercises designed 
to test newly acquired research skills. 


Moreover, Legal Research explains in 
detail how to focus a particular research ques- 
tion, and explains how to identify what 
authority will be most important to solving 
the query. The book also explains why a par- 
ticular source of authority carries greater 
precedential value in a given situation, hi 
short, the book teaches the reader in an 
easy to understand manner what proper 
legal theory is and how to put it to use. 

Finally, the book teaches the reader 
how to prepare a properly formatted le- 
gal memorandum and why doing so is 
important to effective legal research. The 
book even provides several examples of 
legal memoranda in the appendix. 

This book can be purchased from 
PLN for $19.95, plus $3.95 for priority mail 
shipping and handling, which is a dis- 
count of $5.00 below the retail price of 
$24.95. Legal Research is also being 
given away as a free bonus to any pris- 
oner who purchases a four-year 
subscription to PLN for $72.00. | 


Denial of Religious Diet Violates First Amendment 


T 'he Court of Appeals for the 
Eighth Circuit held that prison 
officials’ denial of a religious diet vio- 
lated the First Amendment by 
substantially burdening a state 
prisoner’s religious beliefs. 

Arkansas state prisoner Kelvin Love 
is a self-proclaimed adherent of the “He- 
brew religion.” His study of the Old 
Testament has led him to conclude that 
it is wrong for him to leave his residence 
or to work on the Sabbath - a period 
which he considers to run from sundown 
on Saturday to sundown on Sunday. His 
belief about resting on the Sabbath ex- 
tends to a belief that he should not benefit 
from work others perform on the Sabbath. 
Accordingly, Love believes that he “is 
neither permitted to eat food prepared by 
others on the Sabbath, nor to have oth- 
ers serve him through their work on the 
Sabbath.” 

To accommodate his beliefs. Love 
requested that prison officials provide 


him with peanut butter and bread in his 
cell on Saturday so that he might pre- 
pare sandwiches to consume in his cell 
on the Sabbath. Prison officials refused 
to provide Love with food from the 
kitchen for his Sabbath meals. 

Love filed suit under 42 U.S.C. § 
1983, alleging the violation of his Lirst 
Amendment right to free exercise of 
religion. Following a trial, the District 
Court concluded that prison officials’ 
refusal to accommodate Love violated 
his constitutional rights. Prison offi- 
cials appealed. 

The Court of Appeals rejected de- 
fendants’ argument that Love’s beliefs, 
although sincere, should not be consid- 
ered a religion, noting that “to suggest 
that Love’s belief-system falls short of 
being a religion would be to call into 
question the religious standing of all 
those who infuse Judaism, Christianity 
or other ‘traditional’ religions with per- 
sonal interpretation and introspection.” 


The court also found that Love’s 
preference for food not prepared or 
served on the Sabbath is a religious pref- 
erence which falls within the ambit of the 
Lirst Amendment, much like in the case 
of the strictures the Islamic religion 
places on eating during daylight hours 
during Ramadan. 

Next, the Court concluded that 
Love had no consistent and depend- 
able way of exercising his right to 
observe his Sabbath without the re- 
quested accommodation by prison 
officials. Accordingly, their failure to 
accommodate Love’s beliefs substan- 
tially burdens his ability to freely 
exercise his religion. 

Linally, the Court agreed with the 
District Court’s determination that the re- 
fusal to accommodate Love’s religious 
dietary needs is not reasonably related 
to any valid penological interest. See: 
Love v. Reed, 216 L.3d 682 (8th Cir. 2000). 
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Summary Judgment Denied on BOP Excessive Force Claims 


T he Federal District Court in 
Kansas has denied summary 
judgment on a prisoner’s claims of 
excessive force. The Court also held 
guards were not entitled to qualified 
immunity on these claims. 

In 1997, Felmon Laury was 
placed in the Special Housing Unit 
(SHU) in the U.S. Penitentiary at 
Leavenworth. Three days later, 
Laury, believing a teacher in the 
Education Department was respon- 
sible for his placement in SHU, wrote 
a letter to his wife in which he 
claimed to have had sex with the 
teacher. The letter contained the 
teacher’s address and phone number 
with instructions for Laury’s wife to 
contact Internal Affairs. In re- 
sponse to the letter. Associate 
Warden Carl (or R.C.) Greenfield told 
Laury that “Before you leave this in- 
stitution, I’m going to kick your ass.” 

From here a series of abuses be- 
gan. Laury’s address books were 
confiscated with one not returned. 

VA Excessive Force 

A federal district court in Virginia 
denied Deputy Sheriff F.C. 
Bruce’s motion to dismiss a claim brought 
by Kelvin Watford in which Watford com- 
plained that Bruce assaulted him, resulting 
in “bruising, scarring, and swelling.” The 
Court discussed “ de minimis injury” and 
found that Fourth Circuit caselaw appeared 
to conflict with U.S. Supreme Court rul- 
ings. 

Watford was a pre-trial detainee at 
the Virginia Beach Correctional Center 
in 1999 when he alleges that Bruce re- 
moved him from his cell to a nearby 
room, then beat and choked him without 
provocation. After exhausting adminis- 
trative remedies, Watford sued under 42 
U.S.C. § 1983, alleging cruel and unusual 
punishment. Bruce moved to dismiss 
under Fed.R.Civ.P. 12(b)(6) for failure to 
state a claim for relief. In particular, Bruce 
argued that Watford’s injuries were tem- 
porary and are de minimis injuries, and 
“if the. . . detainee’s injuries [are] de mini- 
mis, then the force used to inflict the 
‘injury’ is per se de minimis, and no vi- 
able cause of action exists.” 


When he complained, he was beaten. 
Laury asked to use the phone but re- 
ceived only derogatory comments and 
racial slurs. When he complained, he 
was beaten. Laury was fed sack 
lunches instead of hot meals — guards 
claiming Laury threw his tray at them. 
Later, using handcuffs as brass knuck- 
les, Laury was again beaten and kicked. 
Medical staff filed conflicting reports 
and even reported that Laury, lying on 
the floor after a beating, was actually 
exhibiting some type of “protest reac- 
tion.” Finally, while continuing their 
pattern of derogatory comments and ra- 
cial slurs, Laury was beaten and 
slammed against a wall while wearing 
handcuffs. 

Laury filed a civil rights action 
under Bivens. The defendants moved 
for dismissal on grounds of sover- 
eign immunity for their official 
capacity. The Court granted the dis- 
missal as the United States has not 
waived sovereign immunity in Bivens 
actions. The defendants also moved 

Claim Set For Trial 

Following the rule in Haines v. Kemer, 
404 U.S. 5 19, 92 S.Ct. 594 (1972), regarding 
construction of pro se complaints, the 
Court held that Watford’s claim did state a 
claim upon which relief might be granted. 
The Court also found that bruising, scar- 
ring, and swelling, though de minimis in 
the Fourth Circuit, are not considered de 
minimis by the Supreme Court. Specifi- 
cally, the Court noted that the injuries 
Watford alleges need not be significant to 
be cruel and unusual punishment, accord- 
ing to Hudson v. McMillian, 503 U.S. 1, 1 12 
S.Ct. 995 (1992). Put another way, “[d]e 
minimis refers to trifling or very small mat- 
ters,” and “[t]he Eighth Amendment surely 
does not afford guards in a detention cen- 
ter with the cloak of insulation from cruel 
and unusual punishment inflicted upon an 
inmate in custody so long as the assault is 
not severe. ... Accordingly, this Court 
holds that the allegations of injury in this 
complaint are not de minimis.” 

The Court then issued several orders 
to both parties regarding further disposi- 
tion of the case. See: Watford v. Bruce, 126 
F. Supp.2d425 (ED. Va. 2001). ■ 


for summary judgment and qualified 
immunity for their individual capac- 
ity claims. 

Finding that the Federal Tort 
Claims Act (FTCA) is available to re- 
dress deprivation of property 
grievances, that verbal threats do 
not give rise to constitutional claims, 
and that the hot lunch claims are not 
actionable, the Court granted sum- 
mary judgment on those claims. 
Summary judgment was denied to the 
remaining claims as the Court found 
that Laury presented sufficient facts 
to demonstrate excessive force and 
a link between the excessive force 
and the failure of guard supervision 
to include a guard’s supervisor as a 
defendant. Holding that a guard’s 
duty to protect prisoners was well es- 
tablished at the time of the incidents, 
summary judgment based on quali- 
fied immunity was also denied. See: 
Laury v. Greenfield, 87 F.Supp.2d 
1210 (D.Kan. 2000). [Note that this is 
not a ruling on the merits.] | 


Washington State 

Appeals, Personal Restraint 
Petitions, Habeas Writs, 
Parole Hearings and 
Sentencing Issues. 

‘ 7 understand the financial 
problems prisoners and their 
families face, so I keep my 
fees reasonable. ” 

The Law Office of 

Michael C. Kahrs 

753 N. 35th St., Suite 102 
Seattle, WA 98103 
(206)264-0643 

“I accept collect calls from 
Washington Prisoners by 
prior approval.” 
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Snitch Culture: How Citizens Are Turned into the 
Eyes and Ears of the State 

by Jim Redden, Feral House, 2001, 235 pages 
Review by Hans Sheerer 


Cfoitch Culture is a timely exami- 

)J nation of how personal and tech- 
nological snitching is used by the state 
and by private organizations, in conjunc- 
tion with informational databases, to 
obliterate the privacy of Americans. The 
author, Jim Redden, formerly published 
PDXS, a quasi-counterculture newspa- 
per in Portland, Oregon. 

Judas Iscariot is the most well-known 
snitch in history. Mr. Redden relates in 
considerable detail how the state, in gen- 
eral, and its law enforcement network in 
particular, is dependent on large numbers 
of people emulating Judas’ example of 
snitching on Jesus Christ for 30 pieces of 
silver. They are also duly rewarded with 
enticements that can include a reduced 
sentence, dropped charges, informant pay- 
ments and deflecting their guilt onto others. 

The state’s addiction to snitches is il- 
lustrated by the U.S. Supreme Court’s 
decision in 1999 to let stand a lower court 
ruling in U.S. v. Singleton , that federal pros- 
ecutors are exempt from the federal statute 
prohibiting the bribery of witnesses to 
testify favorably for the government. 


Marys Magic 

rsj no r\j 

Hello guys and gals, I’m Mary. I 
have an incarcerated son and feet 
your struggles. I also know how 
important it is to have the ability 
to send nice gifts to your loved 
ones. Let me hook you up on any 
occasion. Send for my catalog and 
see what services I have to offer 
you. 

Mary's Magic 
3128 Walton Blvd 
PMB 224 

Rochester Hills, MI 48306 


The book also relates a few of the many 
known horror stories of innocent people who 
have been victimized by snitches uncon- 
cerned with the truth. Their ordeals emphasize 
that everyone is endangered by the state’s 
unrestrained purchase and reliance on ques- 
tionable information from suspect sources. 

Furthermore, when the state is unable 
to acquire information directly, it has long 
relied on the intelligence network of 
snitches working with private organiza- 
tions, such as the Anti Defamation League 
and the Southern Poverty Law Center. 

Mr. Redden points out that children 
are taught to snitch on each other and their 
parents by programs such as DARE; em- 
ployees are encouraged to snitch on 
co-workers and their employers; lawyers 
snitch on clients; acquaintances and 
spouses snitch on each other, ad nauseum. 
Snitching is so epidemic in this country 
that it is becoming culturally ingrained. 

Writing for the dissent in 
Olmstead v. U.S., Justice 
Louis Brandeis warned of 
the Pandora’s Box of 
privacy invasions the 
Court was opening. 

Mechanical and electronic snitching 
has a long history of augmenting per- 
sonal snitching. In 1928, the Supreme 
Court gave its approval to the Federal 
governent’s use of electronic bugging 
devices to snoop on Americans, even in 
cases where such eavesdropping is ille- 
gal under State laws. See: Olmstead v. 
U.S.,211 U.S. 438, 48 S.Ct. 564 (1928). 

Writing for the dissent in Olmstead, Jus- 
tice Louis Brandeis warned of the Pandora’s 
Box of privacy invasions the Court was open- 
ing. Mr. Redden explains that just seven 
decades later, Americans are subject to per- 
vasive forms of technological snitching 
from before their birth until after their death. 
Most of that covert surveillance and col- 
lection of information is conducted as a 
part of the daily routine of state and pri- 
vate businesses and organizations. 

It can no longer be ignored that the 
technological surveillance portrayed in 


the chilling 1970 movie. Colossus: The 
Forbin Project, and in the book. The Year 
of Consent by Kendell F. Crossen (1954), is 
now more in the realm of the possible and 
even the real, than it is of science fiction. 

This review only scratches the sur- 
face of the wealth of information in 
Snitch Culture and the breadth of its 
contents. The last 60 pages, for ex- 
ample, relate nine case studies which 
cover aspects of the snitching and sur- 
veillance Americans have been, and are 
continuously, subjected to. A valuable 
addition to future editions would be an 
index and bibliography, which are no- 
ticeably absent from the first edition. 

Snitch Culture is a significant contri- 
bution to the growing body of criticism 
related to state and private spying, inva- 
sions of privacy, and law enforcement 
agencies’ dependency on closing case 
files by purchasing tainted information and, 
often perjured, testimony. Mr. Redden 
paints a horrific portrait of the increasingly 
important role of snitching in the surveil- 
lance state that the U.S. has become. The 
book is worth reading by anyone wanting 
to increase their awareness of how their 
life is, and will continue to be, impacted by 
state and private surveillance, intelligence 
networks, and snitching techniques. 

Snitch Culture can be ordered by 
mail for $ 1 8.45 ($14.95 + $3 .50 s/h) from: 
Feral House, P.O. Box 13067, Los An- 
geles, CA 90013-0067. It can be ordered 
online atwww.bn.com, www.amazon.com, 
and other websites. Feral House’s 
website is at: www.feralhouse.com. | 

[Editor ’s Note: The Olmstead case, noted 
above, was subsequently overruled by the 
Supreme Court, and the rules of evidence 
which govern the use of electronic bug- 
ging now fall under the purview of Fourth 
Amendment caselaw and the Exclusionary 
Rule. See: Berger v. State of New York, 388 
U.S. 41, 87 S.Ct. 1873,(1967); Katzv. United 
States, 389 U.S. 347, 88 S.Ct. 507 (1967). See 
also, the Nardone cases ( Nardone v. United 
States ), 302 U.S. 379, 87 S.Ct. 1873 (1937) and 
308 U.S. 338, 60 S.Ct. 266 (1939) (extending 
the Exclusionary Rule to wiretap evidence 
offered in federal prosecutions).] 
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Rhode Island Prison Strip Searches Struck Down 


T he Court of Appeals for the 
First Circuit has held that 
two Rhode Island Department of 
Corrections (RIDOC) policies rou- 
tinely subjecting all males committed 
to the state prison to strip searches 
and visual body cavity searches are 
not reasonable under Bell v Wolfish , 
441 U.S. 520, 559 (1979). This ruling 
upholds the decision of the U.S. Dis- 
trict Court of Rhode Island. 

Craig L. Roberts, Sr., was a pas- 
senger in a car stopped for expired 
registration stickers. A computer 
check revealed that Roberts had an 
“outstanding body attachment” from 
Rhode Island’s family court. Al- 
though Roberts produced an order 
from the court revoking the attach- 
ment, he was nonetheless taken into 
custody and transported to RIDOC’s 
Intake Service Center at the Adult 
Correctional Institution in Cranston, 
RI. Both while being processed in 
and, the same day, processed out for 
release, Roberts was subjected to 


strip searches and visual body cav- 
ity searches. These searches are 
routine policies of RIDOC, because 
Rhode Island has a unified prison 
system that houses and mixes both 
pretrial detainees and convicted pris- 
oners. The intake center is considered 
a maximum security prison. 

The Court of Appeals observed 
that Bell holds that “both convicted 
prisoners and pretrial detainees re- 
tain constitutional rights ... including 
basic Fourth Amendment rights 
against unreasonable searches and 
seizures.” The Court also noted that 
Bell allows for intrusive searches of 
prisoners if legitimate penological 
goals for such searches can be articu- 
lated and that courts must give 
“deferential ... due regard to the pro- 
fessional expertise of corrections 
officials.” 

The Court, however, held that the 
unique nature of RIDOC’s unified 
prison system, particularly the Intake 
Services Center, “changes the Bell 


calculation.” The court then recon- 
sidered Bell in light of the situation 
before them. After thoroughly ana- 
lyzing Bell’s main points in light of 
Roberts’ minor offense, his lack of 
indicators of dangerousness, the cir- 
cumstances under which he was 
arrested, the nature of the intake 
center, and the preferred justifica- 
tions for such searches by RIDOC, 
the Court of Appeals held that minor 
offenders who lack indicators of 
dangerousness or of carrying contra- 
band cannot be subjected to strip 
searches or visual body cavity 
searches without reasonable, articulable 
suspicion. “ Bell [does not hold] that 
the security interests of a detention 
facility will always outweigh the pri- 
vacy interests of the detainees. ... 
Standing alone, the security con- 
cerns of the Intake facility cannot 
support the search policy here as it 
applies to minor offenses.” See: Rob- 
erts v Rhode Island, 239 F.3d 107 (1st 
Cir. 2001). ■ 


Failure to Protect Confidential Informant 
Not Deliberate Indifference 


T he Court of Appeals for the 
Second Circuit held that the 
conduct of a county, when housing a 
prisoner with another prisoner against 
whom he had acted as a confidential 
informant, did not rise to the level of 
an Eighth Amendment violation. 

Neville Rangolan and his wife 
Shirley brought suit against the 
Nassau County Jail after he was se- 
verely beaten by a fellow prisoner 
against whom Rangolan had acted as 
a confidential informant. 

The Rangolans alleged both 
negligence under New York law and 
deliberate indifference to Neville’s 
safety in violation of the Eighth 
Amendment. The District Court dis- 
missed the Eighth Amendment claim, 
but a jury ruled in the Rangolans’ fa- 
vor on the negligence claim and 
awarded damages totaling $1.55mil- 
lion. On the County’s motion for a 
new trial, Rangolan agreed to a re- 


duced award totaling $800,000. The 
District Court entered judgement 
against the County in this amount. 
See: Rangolan v. County of Nassau, 
51 F.Supp.2d 233 (E.D.N.Y. 1998) 
[PLN, July 2000]. 

The district court judge had also 
ruled that the County was not entitled 
to a jury instruction concerning the ap- 
portionment of damages in accordance 
with N.Y. C.P.L.R 1601, reasoning that 
N.Y. C.P.L.R. 1602(2)(iv) rendered Ar- 
ticle 16 inapplicable to defendants 
whose liability arises by breach of a 
non-delegable duty and that the 
County’s liability arose from the breach 
of its non-delegable duty to protect 
prisoners within its custody. 

Defendants appealed the District 
Court’s denial of a jury instruction con- 
cerning apportionment of damages and 
Rangolan cross-appealed the Court’s 
dismissal of his Eighth Amendment 
claim. 


The Court of Appeals affirmed the 
District Court’s judgment dismissing 
the Eighth Amendment claim as a mat- 
ter of law, holding that based upon the 
evidence presented, a reasonable jury 
could not find that Rangolan had car- 
ried his burden of showing that the 
County was deliberately indifferent to 
his safety. 

The Court also certified to the New 
York Court of Appeals [New York 
State’s court of last resort], the ques- 
tion concerning the proper 
interpretation of N.Y. C.P.L.R. 1601 and 
1602(2)(iv). In doing so, the Court 
noted that the statutory provisions do 
not resolve the issue on their face, and 
there is no governing caselaw on point, 
and guidance from the New York Court 
of Appeals will avoid the risk of fed- 
eral courts repeatedly resolving these 
issues incorrectly. See: Rangolan v. 
County of Nassau, 217 F.3d 77 (2nd Cir. 
2000). ■ 
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$350,000 Verdict in Dirty Dancing Suit; 
Punitive Damages Vacated 

by John E. Dannenberg 


A U.S. district court jury in 
Washington, D.C., awarded 
female D.C. Jail prisoner Sunday 
Daskalea $350,000 in compensatory 
damages and $5 million in punitive dam- 
ages against the District and the 
Department of Corrections Director, Mar- 
garet Moore, for Daskalea’s having 
been sexually assaulted and forced by 
guards to perform a striptease in front 
of other prisoners and male and female 
guards. The Court of Appeals for the 
District of Columbia Circuit upheld the 
compensatory damages verdict but re- 
versed the “negligent supervision” 
punitive damages award on grounds 
that the District is immune from such 
liability and that Daskalea failed to ex- 
plicitly sue Moore in her personal 
capacity. 

Sentenced to a short term in the D.C. 
Jail on drug charges after agreeing to be- 
come a DEA informant, Daskalea found 
herself instead immersed in a sex slave 
program instigated and directed by DC 
Jail guards. This government sponsored 
predation and assault had a long history, 
which the court noted was chronicled in 
Women Prisoners v. District of Colum- 
bia, 877 F.Supp. 634 (D.D.C. 1994) and 93 
F.3d910(D.C. Cir. 1996), consisting of a 
pattern of rape, sexual assault, sexual ha- 
rassment, and retaliation against those 
who filed complaints, sufficient to vio- 
late the Eighth Amendment. 

As a result of this earlier litigation, 
the D.C. Dept of Corrections agreed to 
issue a detailed order to staff setting 
policy regarding sexual harassment, 
which was issued on May 15, 1995. 

Nonetheless, upon being jailed there 
a scant five months later, Daskalea was 
severely sexually abused by jail staff. She 
was called a “whore”, “white bitch” and 
“cracker” by the guards. 

When she tried to use the Jail’s li- 
brary, a civilian employee, Edward 
Gardner, a predator known for trading 
cigarettes for sex with prisoners in the 
library (where he maintained two rooms 
for sexual liaisons), made sexual ad- 
vances on Daskalea. When she rebuffed 
him, a guard later pulled her from her cell 
and led her to a sex-slave room in the 


library where a male prisoner, notorious 
for sexual assault, was waiting and at- 
tacked her. 

Guards told her they would “break 
her.” During a supposed lockdown, 
guards brought an assaultive female pris- 
oner to her cell and forcibly restrained 
Daskalea’s hands while the prisoner 
(known as “Bootsie”) attacked her. 

Testimony revealed that the guards 
kept cell #73 vacant, to be used for sex 
between prisoners and guards, and for 
staff to use to sleep off drunkenness. 
Guards were reportedly jealous of the 
sexual relationships prisoners had with 
other guards, resulting in threats by the 
jilted guards upon the sex-slave prison- 
ers. 

Daskalea filed more than fifteen 
grievances as well as wrote letters to the 
Warden, the Deputy Warden, and to Di- 
rector Moore. She also wrote the judge 
in her criminal sentencing who entered a 
written recommendation that Daskalea be 
moved from the D.C. Jail. Daskalea was 
not moved; the court-ordered sexual ha- 
rassment policy was ignored; prison 
authorities made no effort to intervene 
to stop the abuse. 

But “all of the above turned out to 
be a mere prelude to the events of July 
20, 1995”, the D.C. Circuit noted. Lead 
guard Yvonne Walker, “on at least three 
occasions and perhaps as often as 
weekly”, organized programs during 
which female prisoners stripped and 
danced provocatively to loud music. 
Both female and male guards were 
present. Some guards assaulted prison- 
ers who refused to dance. 

On the morning of July 20, Daskalea 
was led to such an event in the dining 
area where Captain Walker was doing 
handstands and gyrating her hips pro- 
vocatively. At Walker’s instigation, three 
prisoners climbed onto the table and 
danced naked while the crowd cheered. 
One of the three did a lewd act with a 
cigarette, and Walker placed her head be- 
tween the prisoner’s legs to get a closer 
look. The “party” was attended by all of 
the female prisoners, female guards, male 
guards and maintenance workers. 
Daskalea, however, retreated to her cell. 


[The details were reported extensively in 
a previous article in PLN. See: Daniel 
Burton Rose, Our Sisters ’ Keepers, PLN, 
Feb. 1999.] 

A few minutes later. Walker com- 
manded the audience to “get Sunday down 
here.” Three prisoners obediently dragged 
her from her cell to the middle of the crowd. 
Walker ordered her to dance, visibly angry 
over Daskalea’s hesitation. Daskalea dis- 
robed down to her underwear, but was in 
such a state of shock and fear that she just 
collapsed when she tried to dance. Walker 
tried to get her to remove her underwear. 
Later that night, guards and prisoners ap- 
proached her in her cell, asking for sex. One 
guard obligingly exposed herself to 
Daskalea. 

With grievance paperwork suppressed 
by staff, Daskalea was next ordered to turn 
over all of her underwear as “contraband”, 
after which she was put in solitary con- 
finement - without her belongings or even 
a mattress. When she asked a guard to 
retrieve her legal papers, she was told she 
wouldn’t be getting them back. 

Daskalea’s requests to call an attor- 
ney were refused. After writing the 
Warden about the forced stripping, he 
simply brushed her off. 

Deputy Warden Brenda Makins was 
appointed to convene an Investigative 
Committee regarding the nude dancing. 
When Makins’ Committee asked to speak 
with Daskalea, they were informed she 
had already been discharged. But, in 
fact, she was still there - in solitary con- 
finement. Makins’ report found that 
Daskalea had been forced to dance nude, 
and that there were three other such 
events that month. The report named 
fourteen guards who had aided and abet- 
ted the sexual misconduct and/or assault, 
including lead guard Walker’s beating of 
a hand-cuffed prisoner. The Committee 
concluded that eight officers, ranging 
from Corporal to Lieutenant, had been 
negligent and that the misconduct was 
due to, among other things, “poorly 
trained supervisors.” It was further 
found that officers had lied to the Com- 
mittee to cover up the incidents. At trial. 
Director Moore testified she had never 
seen the Makins report. See: Newby v. 
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Six Month Denial of Exercise 
Presents § 1983 Claim 


District of Columbia, 59 F.Supp.2d 35 
(D.D.C. 1999). 

Not surprisingly, the jury found the 
defendants liable on all counts and awarded 
$350,000 in compensatory damages plus 
$5 million in punitive damages. 

On appeal, the defendants pled im- 
munity from liability under the District’s 
common law immunity from punitive dam- 
ages, and contended Moore could not be 
held personally liable because she was only 
sued in her official capacity - not her per- 
sonal capacity. 

Relying on Monell v. Department of 
Social Sendees, 436 U.S. 658 (1978), the 
Court of Appeals found that the “policy 
or custom” requirement necessary to at- 
tach liability to a municipality for its inj uries 
can be satisfied by a showing of “deliber- 
ate indifference towards the constitutional 
rights of persons in its domain.” Incred- 
ibly, the defendants argued that there was 
insufficient evidence of such indifference. 
The Court disagreed, noting as well that 
when Daskalea’s abuse took place, the ink 
was still wet on the federal district court 
order of Women Prisoners, supra, which 
had held the District liable, under § 1983, 
for being deliberately indifferent to the re- 
peated sexual abuse and harassment of 
women prisoners by D.C. Jail guards. The 
compensatory damages award was accord- 
ingly upheld. 

However, the Court reversed the pu- 
nitive damages award on the grounds 
that precedent in the D.C. Circuit estab- 
lished such municipal immunity. 

The Magistrate had also found Di- 
rector Moore personally liable for the 
entire amount of both awards. But the 
Court of Appeals determined that al- 
though Moore had been identified as 
being personally involved, she had not 
been formally - and thus legally - sued 
in her personal capacity. As a result, 
Moore escaped all personal liability, in- 
cluding the punitive damages. The 
District was left to pay the compensa- 
tory damages award. 

No mention was made in the published 
opinion as to what, if any, charges or pun- 
ishment the admittedly guilty guards 
received. See: Daskalea v. District of Co- 
lumbia, 227 F.3d 433 (D.C. Cir. 2000). ■ 

[PLN readers should note the impor- 
tance of expressly stating in their 
Complaint both the official and personal 
capacity liability of each defendant so 
sued.] 
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An Illinois federal district court 
ruled that a prisoner’s claim that he 
was denied out-of-cell exercise dur- 
ing a six month prison lockdown 
“presentfed] a cognizable claim de- 
spite the penological justification 
proffered by the defendants.” The 
Court also ruled that Defendants are 
not entitled to qualified immunity nor 
shielded from liability by “bare deni- 
als” of personal involvement in the 
prisoner’s loss of exercise. 

Glenn Delaney is a prisoner in 
long-term segregation in the 
Stateville Correctional Center (SCC). 
From April 18, 1996, to October 28, 
1996, SCC was on lockdown. Before 
and after lockdown, Delaney had a 
weekly, five hour out-of-cell exercise 
period. During lockdown, he was 
continually confined in his cell, re- 
sulting in depression. Delaney filed 
suit against Warden George DeTella, 
a unit manager, and five supervisory 
prison officials under 42 U.S.C. 
§1983, claiming Cruel and Unusual 
Punishment. Defendants were sued 
in their individual and official capaci- 
ties. 

Respondeat superior is the 
legal theory that 
supervisors are 
responsible for the actions 
of their subordinates in 
performance of their 
duties. 

Defendants moved for summary 
judgment on three grounds: qualified 
immunity, a legitimate penological 
justification as to denial of exercise, 
and (excluding the Warden) lack of 
personal involvement in restricting 
Plaintiff’s exercise. The Court re- 
jected all defenses and denied 
summary judgment. In a footnote, the 
Court deemed most of Delaney’s asser- 
tions admitted, because Defendants 
failed to cite the record at all in reply to 
Delaney’s assertions. 

On qualified immunity, the Court, 
citing precedent caselaw, stated that 
Defendants had to show that “(1) the 

23 


facts, viewed in the light most favor- 
able to the plaintiff, do not make out 
a constitutional violation; or (2) the 
asserted rights were not ‘clearly es- 
tablished’ at the time the alleged 
deprivation occurred.” The Court 
noted that conditions of confinement 
must reflect “evolving standards of 
decency” that progress as society 
matures. While total exercise bans 
for short periods of time may be jus- 
tified, prolonged denials of all 
exercise, resulting in physical or 
psychological harm, are unconstitu- 
tional. Defendants should have 
known, from prior caselaw, that pro- 
longed loss of all out-of-cell exercise 
could constitute cruel and unusual 
punishment. Moreover, because De- 
fendants offered only bare, blanket 
assertions of penological justifica- 
tion, and because Delaney posed no 
serious threat to institutional secu- 
rity, and because clearly established 
law regarding exercise favored 
Delaney, the defendants lost their 
claim of qualified immunity. 

On Defendants’ denial of per- 
sonal involvement, the Court noted 
that “ [t] he theory of respondeat 
superior does not apply to constitu- 
tional wrongdoing subject to 
liability.” ( Respondeat superior is 
the legal theory that supervisors are 
responsible for the actions of their 
subordinates in performance of their 
duties.) Because the lockdown was 
prison-wide, involving high-level 
policy decisions, “the warden and 
upper level officials can be said to 
have participated in the alleged vio- 
lation.” Regarding lower-level 
officials, the Court held “those de- 
fendants’ blanket assertions that 
they were not personally involved in 
the alleged violation is insufficient 
to warrant summary judgment.” 

Note that this is not a ruling on 
the merits of the case, but on the 
present merits of summary judgment. 
Either party may move for summary 
judgment later with a more fully de- 
veloped record. See: Delaney v 
DeTella, 123 F.Supp.2d 429 (N.D. 111. 
2000 ). ■ 
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T 'lic Court of Appeals for the Sev- 
enth Circuit held that the require- 
ments of the Prison Litigation Reform Act 
(PLRA) do not apply to properly charac- 
terized habeas corpus petitions under 1 8 
U.S.C. §§ 2241, 2254, or 2255, finding that 
those actions are not “civil actions” 
within the meaning of the PLRA. The 
court also held that the certificate of ap- 
pealability requirement that applies to 
habeas actions does not apply to a state 
prisoner’s action under § 2254 that chal- 
lenges the results of a prison disciplinary 
hearing resulting in the denial of good- 
time credits. 

The Court consolidated two cases for 
purposes of oral arguments and opinion. 
First was the case of federal prisoner 
Jimmy Walker, who was disciplined for 
damaging a cell door and sanctioned to 
the forfeiture of 14 days of good time 
credits. He filed a petition for a writ of 
habeas corpus under § 2241 but the Dis- 
trict Court issued a sua sponte dismissal of 
the action prior to service and Walker ap- 
pealed. 

The second case was that of Indiana 
state prisoner Joseph Finfrock. Finfrock 
filed a habeas corpus petition under § 2254, 
attacking five separate disciplinary deci- 


sions, three of which resulted in the retrac- 
tion of good-time credits. Frinfrock’s 
petition was dismissed and he appealed. 

At the outset, the Court concluded 
that state prisoners who are challenging 
the results of prison disciplinary pro- 
ceedings which resulted in the loss of 
good-time credits must proceed under § 
2254, not §2241. 

In holding that the requirements of 
the PLRA do not apply to habeas corpus 
actions, the Court concluded that the 
unique status of habeas corpus petitions, 
the legislative history of the PLRA and 
the AEDPA, and the administrative prob- 
lems of attempting to apply both regimes 
to the same set of cases, all point to the 
Court’s conclusion that habeas corpus 
actions are not civil actions within the 
meaning of the PLRA. 

This is an important but confusing 
ruling because it involves a very com- 
plex area of the law. The decision brings 
the Seventh Circuit in line with its sister 
circuits who have ruled on the issue. But 
three judges dissented from the denial 
of rehearing en banc, urging en banc re- 
view of these issues for several reasons. 
See: Walker v'. O ’Brien, 216 F.3d 626 (7th 
Cir. 2000). ■ 


No Interlocutory Appeal for Good Faith Defense 


T 'he Court of Appeals for the 
Third Circuit dismissed the in- 
terlocutory appeal of the denial of a prison 
doctor’s motion for summary judgment, 
holding that the court did not have juris- 
diction to hear the appeal. 

Pennsylvania state prisoner Frank 
Bines brought suit against prison offi- 
cials and a contract physician, Nuhud 
Kulaylat, alleging the denial of adequate 
medical care. Kulaylat’s answer included 
twenty-three separate affirmative de- 
fenses, including both qualified immunity 
and good faith. Kulaylat later moved for 
summary judgment based upon his good 
faith defense, but not on the basis of 
qualified immunity. 

The District Court rejected 
Kulaylat’s motion, concluding that a 
genuine issue of material fact existed 
concerning Kulaylat’s state of mind. The 
court found that there was insufficient 
evidence to support his claim that he 


treated Bines in the good faith belief that 
his treatment did not deprive Bines of 
his constitutional rights. The Court noted 
that Kulaylat could renew his motion 
once the record was developed further. 

Instead, Kulaylat filed an interlocu- 
tory appeal, arguing that the District 
Court erred in denying summary judg- 
ment on his good-faith defense. He also 
asked the appellate court to decide whether 
he was entitled to qualified immunity, even 
though he failed to assert this defense 
as a basis for summary judgment. 

The Court did not reach the merits 
of Kulaylat’s arguments, holding that an 
order denying summary judgment based 
on a good-faith defense does not con- 
stitute a final, collateral order appealable 
under 28 U.S.C. § 1291. The court also 
held that the qualified immunity issue 
was not properly before the court. 

Generally, the court has no juris- 
diction under 28 U.S.C. § 1291 to review 


interlocutory orders such as a denial 
of summary judgment. However, the 
“collateral order doctrine” excepts a 
narrow range of interlocutory deci- 
sions from the general rule. To fall 
within the exception, the challenged 
order must satisfy the three-prong 
analysis established by Coopers & 
Lybrand v'. Livesay, 437 U.S. 463, 98 S.Ct. 
2454(1978). 

The Court held that it lacked juris- 
diction to review the denial of Kulaylat’s 
good-faith claim because the claim failed 
to satisfy any of the three requirements 
of the collateral order doctrine’s excep- 
tion. 

The Court noted that while qualified 
immunity protects a defendant from suit, 
good-faith immunity merely protects a de- 
fendant from liability. Wyatt v. Cole, 504 
U.S. 158, 165, 112 S.Ct. 1827(1992). See: 
Bines v. Kulaylat, 215 F.3d 381 (3rd Cir. 
2000 ). ■ 


September 2001 


24 


Prison Legal News 


Possibility of Life In Control Unit Doesn’t Mitigate Death 

by Matthew T. Clarke 


T 'he Court of Appeals for the 
Seventh Circuit has held that the 
possibility of life imprisonment in a con- 
trol unit is not a mitigating factor in a 
federal death penalty case. 

Darryl Lamont Johnson, a federal 
prisoner, is allegedly a high-ranking mem- 
ber of the Gangster Disciples, a large 
Chicago street gang. Johnson was con- 
victed of ordering the murder of two 
Gangster Disciples who were cooperat- 
ing with federal authorities in an 
investigation of the gang. During the 
trial, the judge refused to allow the de- 
fense to introduce evidence of the 
possibility of life imprisonment in the 
federal control unit at Florence, Colo- 
rado, as a reason for the jury not to assess 
the death penalty. Johnson received the 
death penalty and appealed. 

During Johnson’s trial, in rebuttal, 
the government called a former assistant 
warden from Florence. The warden tes- 
tified that the Bureau of Prisons (BOP) 
is forbidden by law to confine a prisoner 
for life in a control unit on the basis of 
evidence presented at his trial. The Sev- 
enth Circuit noted that although this 
testimony was an improper statement of 
law by a witness, the defense failed to 
object to it. Law is supposed to be pre- 
sented by the judge to the jury, not 
presented through witness testimony. 

The warden also testified that 
Florence’s control unit had a capacity of 
only 68 and most murderers and gang 
leaders in the BOP were not at Florence 
or in its control unit. According to the 
warden, prisoners are only sent to Flo- 
rence for misbehaving at other facilities, 
rather than being sentenced to a control 
unit. He also testified that even control 
unit prisoners received visits and made 
phone calls and that one Aryan Brother- 
hood gang member had successfully 
ordered the murders of two other per- 
sons while incarcerated at the Florence 
control unit. On appeal, Johnson chal- 
lenged the warden’s testimony as false. 

The Seventh Circuit cited 28 C.F.R. 
§ 501 .3 as allowing a warden to take “spe- 
cial administrative measures” against a 
prisoner when “there is a substantial risk 
that a prisoner’s communications or con- 
tacts with persons could result in death 


or serious bodily injury to persons.” 
However, these restrictions must be re- 
viewed, before being re-imposed, every 
120 days. Furthermore, 28 C.F.R. § 
541 .49(d) requires BOP review of control 
unit status every 60 to 90 days to deter- 
mine readiness for release from the 
control unit. Reasoning that these limi- 
tations imply that the BOP could not 
assign a prisoner directly upon his ad- 
mission to the federal prison system to 
spend his life in the control unit without 
possibility of reconsideration, the Sev- 
enth Circuit held that the impression the 
warden conveyed of the facts and poli- 
cies (that the BOP could not sentence a 
prisoner to a control unit for life based 
upon facts adduced at his trial and that, 
even being sentenced to a control unit 
for life would not ensure that a prisoner 
could not perform additional heinous 
acts) were correct. 

Johnson cited several cases, includ- 
ing United States v. Felipe, 148 F.3d 101 
(2dCir. 1998); United States v. Yousef, S12 
93 CR. 180 (S.D.N.Y. Jan. 8, 1998) (sen- 
tencing transcript); and United States v. 
Jones, No. 96-458, 97- 0355 (D.Md. 1998), 
to show that other federal criminal de- 
fendants had been sentenced to life in a 
control unit. However, the Seventh Cir- 
cuit, citing Benjamin Weiser, Judge Gives 
OK For New Member of Prison Rec Club, 
Cleveland Plain Dealer, { March 13, 1999, 
page Al.) as proof that the order for 
Felipe had been modified to allow him to 
consort with Timothy McVeigh and 
Theodore Kaczynski. Unmentioned by 
the Seventh Circuit was that McVeigh 
and Kaczynski are under permanent con- 
trol unit confinement with severe 
restrictions on who they can communi- 
cate with and that such “consorting” 
consisted of being locked in widely sepa- 
rated “dog runs” on the control unit’s 
rec yard; or that Felipe was sentenced to 
spend his incarceration in solitary con- 
finement with no correspondence with or 
visits from anyone except his close fam- 
ily members (as approved by the U.S. 
Attorney General’s Office) and attorney, 
with all of his non-legal visits and letters 
monitored, and with no telephone privi- 
leges (later modified to allow attorney 
phone calls). 


Finally, the Seventh Circuit held that 
it was improper to argue that the pos- 
sible imposition of life in a control unit 
was a mitigating factor when it was, in 
fact, an argument against the death pen- 
alty in general. “A mitigating factor is a 
factor arguing against sentencing this 
defendant to death; it is not an argument 
against the death penalty in general. The 
argument that life in prison without pa- 
role, especially if it is spent in the prison’s 
control unit, and thus in an approxima- 
tion to solitary confinement, sufficiently 
achieves the objectives aimed at by the 
death penalty to make the latter otiose is 
an argument addressed to legislatures, 
not juries.” The Seventh Circuit held that 
18 U.S.C. § 3592(a) allows only factors in 
the defendant’s background, record, or 
character or circumstances of the offense 
to be argued in mitigation of the death 
penalty. Therefore, the possibility of life 
in a control unit was an improper mitiga- 
tion argument and could not lead to 
reversible error. The conviction and death 
sentence were affirmed. See: U.S. v. 
Johnson, 223 F.3d 665 (7th Cir. 2000). ■ 
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PAMII Act Requires Release of Mental Health Records 


A federal district court in 
Louisiana has held that fed- 
eral law requires prison officials to 
release a prisoner’s mental health 
records for investigation of claims of 
mistreatment. 

Prisoner William Ford sent a let- 
ter to the Advocacy Center 
complaining that he has a history of 
mental illness for which he was re- 
ceiving treatment and medication, 
and claimed a new physician had 
taken him off his medication. Ford 
believed the medication was neces- 
sary to control his symptoms and that 
the discontinuation of the medica- 
tion resulted in his condition 
deteriorating. 

The Advocacy Center sent two 
requests for Ford’s mental health 
records accompanied by a consent 
form and waiver of confidentiality 
signed by Ford. After the second 
request Kelly Ward, the Warden of 
David Wade Correctional Center, 
stated that prisoners’ records would 
only be released to a court for in 


camera inspection, pursuant to Loui- 
siana law. 

The Advocacy Center filed a 42 
U.S.C. § 1983 action alleging the De- 
fendants violated its rights to act 
under the Protection and Advocacy 
for Mentally 111 Individuals Act of 
1986, 42 U.S.C. § 10801 (PAMII Act). 
Under the PAMII Act, eligible pro- 
tection and advocacy systems 
receive certain allotments if they (1) 
protect and advocate the rights of 
persons with mental illness, and (2) 
investigate claims of abuse and ne- 
glect of persons with mental illness. 
The State of Louisiana has desig- 
nated the Advocacy System as an 
“eligible system under the PAMII 
Act.” 

To ensure the investigatory role 
of the system. Congress provided 
the center “shall have access to all 
records of any individual who is a 
client of the system if such indi- 
vidual, or the legal guardian, 
conservator, or other legal guardian, 
has authorized the system to have 


such access.” The PAMII Act re- 
quires the center to maintain the 
confidentiality of the records to the 
same extent as the provider of the 
service. 

Ward argued that under Louisi- 
ana law prison records are confidential 
and not subject to public inspection 
or disclosure to anyone unless sub- 
poenaed. The court held that § 
10806(b)(2) (c) of the PAMII Act 
clearly preempts state laws or poli- 
cies that prevent access to medical 
records by an “eligible system.” 
Thus, Ward’s failure to release men- 
tal health records to the Advocacy 
Center, upon request, violates the rights 
of the Center under Federal law and is 
actionable under 42 U.S.C. § 1983. 

The Court held that a permanent 
injunction was necessary in this case 
based on Ward’s continued actions. 
The Court had previously issued a 
temporary injunction as to Ford’s 
records. Subsequent to that, the Ad- 
vocacy Center requested the mental 
health records of six other prisoners 
from Ward. Again, he refused. The 
Court held Ward’s refusal impedes the 
Center’s investigation and would de- 
feat the purpose of the PAMII Act. 
Thus, the court issued a permanent 
injunction requiring Ward to release 
all mental health records requested 
by the Center. 

This decision, and the PAMII 
Act, is very important to prisoners 
who have mental illness and are suf- 
fering inadequate care of their 
condition at the hands of cost cut- 
ting prisoncrats. See: Advocacy 
Center v. Stalder, 128 F.Supp.2d 358 
(M.D.La. 1999). ■ 
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PLN Clarification 

In the July, 2001, issue of 
PLN, we inadvertently omit- 
ted the case citation from the 
story, $250,000 Award to 
Beaten Texas Prisoner Up- 
held, which appears on page 
30. The citation for the case 
is: Sikes v. Gaytan, 218 F.3d 491 
(5 th Cir. 2000). 
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Maryland Court Ruling on Tobacco Smoke Prompts Settlement 


A Maryland federal district 
court’s ruling denying sum- 
mary judgment in an “environmental 
tobacco smoke” (ETS) case has 
prompted the Maryland Department of 
Public Safety and Correctional Services 
(DOPSACS) to ban tobacco, matches, 
and lighters at all Maryland state pris- 
ons, effective June, 2001, according to 
published reports. As quoted in news 
reports. Plaintiffs’ attorney Andrew Free- 
man said, “[Prisoners] are supposed to 
be sentenced to a period of incarcera- 
tion, not to death by lung cancer or heart 
attacks.” The settlement effectively ends 
seven years of litigation. 

The case began as multiple, sepa- 
rate claims by prisoners against 
DOPSACS officials and later became 
consolidated as a class action. The lead 
representative plaintiff was Carol Ann 
McIntyre. The plaintiffs alleged that 
they had been repeatedly, involuntarily 
exposed to ETS during their incarcera- 
tion, resulting in both present health 
problems and the potential for future, 
grave health problems. They further al- 
leged that ETS was present in Maryland 
prisons despite existing DOPSACS poli- 
cies prohibiting smoking in specified 


T he Ninth Circuit Court of Ap- 
peals, sitting en banc, reversed 
a district court’s dismissal of a federal 
habeas petition as time barred, and re- 
manded the case to the district court to 
develop the record regarding whether 
the prisoner was entitled to a finding of 
an “impediment” under 28 U.S.C. § 
2244(d)(1)(B), or to equitable tolling. 

State prisoner Anthony Whalem/ 
Hunt filed a pro se petition for habeas 
corpus in the district court on October 
28, 1998. Because his direct appeal be- 
came final on July 23, 1996, the Court 
dismissed the petition as being time- 
barred. Whalem/Hunt appealed and a 
panel of the Ninth Circuit affirmed. 
Whalem/Hunt v. Early, 204 F.3d 907 (9th 
Cir. 2000). The entire Court ordered 
that the case be reheard en banc and 
directed that the panel opinion not be 


areas of the prisons. Plaintiffs brought 
actions against DOPSACS under 42 
U.S.C. § 1983, alleging Eighth Amend- 
ment violations, and under the Americans 
with Disabilities Act (ADA), 42 U.S.C. § 
12131 ,et seq, and the Rehabilitation Act 
(RA), 29 U.S.C. § 794. Plaintiffs sought 
declaratory and injunctive relief, compen- 
satory and punitive damages, costs, and 
attorneys’ fees. 

The parties cross-filed motions for 
summary judgment. The District Court 
ordered a magistrate’s hearing. A report 
was issued by the magistrate recommend- 
ing that the plaintiffs be granted 
declaratory and injunctive relief but de- 
nied damages. The Court, reviewing the 
report and recommendations (R&R), de- 
nied relief to both sides, denied damages 
to Plaintiffs, and adopted the magistrate’s 
report with modifications. 

The Court’s opinion discussed the 
claims, defenses, and standards of review 
the Court must use. The Court found 
that Plaintiffs had produced urinalysis 
evidence of substantial nicotine exposure 
due to ETS, that ETS posed substantial 
risk of grave future harm to Plaintiffs, and 
that Plaintiffs’ present health problems 
were aggravated by ETS. The Court 


cited as precedent. Whalem/Hunt v. 
Early, 218 F.3d 1078 (9th Cir. 2000). 

On rehearing, Whalem/Hunt ar- 
gued that his petition is not time-barred 
because: (1) the unavailability of the 
Anti terrorism and Effective Death Pen- 
alty Act of 1996 (AEDPA) in the prison 
law library before June 1998 was an 
“impediment” to his filing under Sec- 
tion 2244(d)(1)(B); and (2) the 
unavailability of the AEDPA provides 
grounds for “equitable tolling” of its 
one-year limitation period. The Court 
remanded the case without reaching the 
merits of Whalem/Hunt’s arguments, 
finding that those determinations are 
highly fact dependent and the district 
court is in a better position to develop 
the facts and assess their legal signifi- 
cance. See: Whalem/Hunt v. Early, 233 
F.3d 1146 (9th Cir. 2000). ■ 


found deliberate indifference to ETS in- 
volves “a clearly established constitutional 
right.” Based on the record, though, nei- 
ther side was entitled to prevail. As a matter 
of law. Defendants had qualified immunity 
from damages but not from equitable relief. 
The Court, however, declined to grant re- 
lief at the present time, citing an insufficient 
record. The Court, for the same reason, 
declined to grant relief to Plaintiffs under 
the ADA and RA, but did find that Defen- 
dants could be liable under both laws if the 
record further developed in favor of Plain- 
tiffs. 

The Court set the case for trial, de- 
tailing its order in footnotes. See: 
McIntyre v Robinson, 126 F.Supp.2d 394 
(D.Md. 2000). News report on settlement: 
The Herald, March 9, 2001, page 3 A. 

In light of the settlement, which ends 
smoking in Maryland prisons, a smoking 
prisoner filed suit claiming that the ban 
on tobacco products was unconstitu- 
tional. The Court quickly dismissed the 
suit as frivolous, noting that every 
court to consider the issue has held 
prisoners have no right to smoke, nor 
do non-prisoners for that matter. See: 
Brashear v. Simms, 138F.Supp.2d 693 
(D.Md. 2001). ■ 
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Ohio Death Row Prisoners Sue Over Last Words 


A n Ohio federal district court 
refused to dismiss a chal- 
lenge to an Ohio policy prohibiting 
condemned prisoners from giving 
last statements. The Court also dis- 
cussed the PLRA’s administrative 
exhaustion requirements and mootness 
concerns. 

Ohio Death Row prisoner Fred 
Treesh and another (unnamed) pris- 
oner have challenged the State of 
Ohio’s policy, SOCF W-05-94, which 
bars prisoners from making a final 
audible statement to spectators. The 
policy permits the condemned to 
write a final statement six hours prior 
to execution, which will be typed and 
distributed following the prisoner’s 
death. The warden has unfettered 
power to censor or edit the prisoner’s 
last words. 

The policy challenge asserts, 
first, that condemned prisoners have 
an affirmative First Amendment right 
to make a final, oral statement, and, 
second, that the policy, as applied, 
violates the First Amendment. The 
plaintiffs seek to prohibit enforce- 
ment of the policy and to restore the 


right to make a final oral statement. 
In two opinions, the defendants lost 
on a motion to dismiss due to 
mootness and lack of ripeness and 
won non-prejudicial dismissal of 
Count I of Plaintiffs’ claims for fail- 
ure to exhaust administrative 
remedies. 

The State argued for dismissal 
on mootness and ripeness because 
the prisoners are still litigating their 
convictions and sentences. If either 
conviction or sentence is overturned, 
the policy does not apply; thus, the 
complaint is not ripe. Also, after the 
complaint was filed, policy SOCF W- 
05-94 was amended, thus, according 
to Defendants, mooting the claim. 
The Court held that the policy 
amendment was not substantial, leav- 
ing the controversy “live” respecting 
Count I, and ripe respecting Count II 
(the “as applied” claim). Moreover, 
the Policy’s purported harm is actual, 
not conjectural, and the policy itself 
is not transient. 

In dismissing Count I of Plain- 
tiffs’ Amended Complaint, the Court 
held that the case itself was not frivo- 


lous. Because the complained of 
policy addressed prison conditions, 
it was subject to PLRA administra- 
tive exhaustion requirements that 
could not be evaded. The Court re- 
lied on Sixth Circuit precedent and 
“plain language” statutory analysis. 
The Court found that the grievance 
procedure was not meaningless, even 
though the Chief Inspector has power 
only to recommend (not command) a 
policy change. The Court held Count 
II of Plaintiffs’ Amended Complaint 
was not a “prison conditions” com- 
plaint because policy application 
came after execution. Therefore, 
Count II was not dismissed because 
it is not subject to the PLRA. 

Note that this is not a ruling on 
the merits of the case. See: Treesh v 
Taft, 122 F.Supp.2d 881 (S.D. Ohio 
2000); and Treesh v Taft, 122 
F.Supp.2d 887 (S.D. Ohio 2000). 
Readers should note that since the 
District Court’s ruling, the Ohio Su- 
preme Court has upheld Treesh’s 
death sentence. State of Ohio v 
Treesh, 739 N.E.2d 749, 90 Ohio St.3d 
460(2001). ■ 
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Dismissal of Prisoner’s Suit for Missing Evidentiary Deadline Reversed 

by Matthew T. Clarke 


T he Court of Appeals for the Sev- 
enth Circuit has reversed the dis- 
missal of a prisoner’s pro se civil rights 
suit for missing a single pre-trial dead- 
line. Bobby Ray Long, an Indiana state 
prisoner, filed a civil rights suit in federal 
court under 42 U.S.C. § 1983, alleging 
that prison officials failed to protect him 
from other prisoners while he was incar- 
cerated. During a time period of over one 
year of representing himself, Long never 
missed a deadline or asked for an exten- 
sion of time. During the same period, on 
multiple occasions, the defendants asked 
for extensions of time to file their answer 
and to file discovery responses. 

Following a telephonic conference, 
a scheduling order was issued. The or- 
der required the defendants to serve 
Long with a final proposed settlement by 
February 5, 1999, and instructed Long to 
file his list of witness, exhibits, and con- 
tentions by April 2, 1999. On February 1, 
1999, defendants filed a motion for sum- 
mary judgment. 

Defendants refused to file a proposed 
settlement, filing instead a statement that 
they would file a proposed settlement after 
the District Court ruled on their motion for 


summary judgment. Believing that the mo- 
tion for summary judgment had suspended 
the scheduling order. Long did not file the 
witness, exhibits, and contentions list. On 
April 9, 1999, the magistrate judge issued 
a report and recommendation ( R&R) rec- 
ommending that Long’s action be 
dismissed, pursuant to Federal Rule of 
Civil Procedure 16(f), for failure to com- 
ply with the scheduling order. Long filed 
objections which explained his mistaken 
belief that the pendency of the defen- 
dants’ summary judgment motion had 
suspended the scheduling order, and 
asked the District Court to consider his 
diligence in all previous filings. The Dis- 
trict Court adopted the R&R without 
addressing Long’s objections or consid- 
ering alternate sanctions. Long appealed. 

The Seventh Circuit held that the 
dismissal of Long’s suit without consid- 
eration of lesser sanctions was an abuse 
of discretion. Noting that “the confu- 
sion caused in this case was largely of 
the defendants’ making; their delay in fil- 
ing their summary judgment motion 
caused the time for consideration of dis- 
positive motions to encroach on the 
pre-trial deadlines set by the court”, the 


Second Circuit held that “Although Mr. 
Long was warned that dismissal was pos- 
sible, it was reasonable for him to believe 
that all proceedings were stayed pend- 
ing a ruling from the District Court on 
the summary judgment motion. ... Mr. 
Long’s failure simply is not the kind of damn- 
ing dilatory conduct normally associated 
with the sanction of dismissal.” 

The Seventh Circuit noted that the 
defendants intentionally failed to meet 
their deadline, citing the pending sum- 
mary judgment motion as the reason. 
Thus, Long’s “actions suggested only 
an innocent misunderstanding and lack 
of familiarity with the law.” Therefore, 
he did not act unreasonably when he 
failed to file his evidentiary list in com- 
pliance with the scheduling order and the 
District Court’s ‘“one size fits all’ ap- 
proach to violations [was] not one a 
reasonable jurist, apprised of all the cir- 
cumstances, would have chosen as 
proportionate to the infraction.” 

The Seventh Circuit reversed the 
dismissal and returned the case to the 
District Court for further proceedings. 
See: Long v. Steepro, 213 F.3d 983 (7th 
Cir. 2000). ■ 
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Brazil: On June 29, 2001, former 
police colonel Ubiratan Guimaraes, 
58, was convicted of killing 102 pris- 
oners in 1992 when he commanded 
the police takeover of Carandiru 
Prison after an uprising by prison- 
ers. Officially 111 prisoners were killed 
in the uprising, including 9 stabbed to 
death by other prisoners, but some 
human rights groups say the death toll 
was closer to 300. Most of the prison- 
ers were gunned down in their cells 
after police retook the prison. 
Guimaraes was sentenced to 632 years 
in prison, but under Brazilian law, the 
maximum he can serve is 30 years. 
Guimaeres vowed to appeal and re- 
mains free on bond. He told the 
court: “I have a clear conscience.” 
Guimaraes is the first government of- 
ficial ever to be convicted of killing a 
prisoner in Brazilian history. 

Brazil: On July 8, 2001, 105 pris- 
oners escaped from the enormous 
Carandiru Prison in Sao Paulo by dig- 
ging a tunnel from the prison to the 
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truck is, and I'm no 
dump truck! As an inno- 
cent man, I too have been 
to prison.” 

FRANK PRAM II. 
Attorney At Law 
801 K Street, Penthouse 
Sacramento, CA 95814 
(916) 446-4669 

Over 36 years of criminal defense 
experience 

Trial Attorney J Writs J Appeals 

400 felony jury' trials and 20 murder 
trials. For a reasonable fee, I will 
review your case and tell you 
honestly what your chances for a 
writ of habeus corpus are. 

California Cases Only 


September 2001 


News in Brief 

city’s sewer system. The escape took 
place in mid-afternoon with the escaped 
prisoners disappearing into the streets 
of the city. The prison lies blocks from 
the city’s downtown and holds more 
than 10,000 prisoners. 

CA: On June 9, 2001, Karen Fobes, 
43, a guard at the High Desert State 
Prison in Susanville, went into a coma 
after suffering multiple skull fractures. 
An unidentified prisoner, whom she 
was escorting, knocked her to the 
ground and stomped on her face. Two 
other guards suffered minor injuries 
when they were attacked by a different 
prisoner when they came to Fobes’ aid. 
Media reports did not cite the reason 
for the attack on Fobes nor the fate of 
the prisoners, except that they were 
transferred to a different prison. 

China: On May 29, 2001, at least 
29 prisoners were executed for various 
crimes. Fifteen prisoners were executed 
in Liaoning, and 14 others were ex- 
ecuted in Chongquing and Changde. 
The executions are part of the 
government’s “strike hard” anti-crime 
campaign. A western diplomat counted 
804 executions reported in the local 
media in the last three weeks of April, 
2001, alone. China does not publicize 
the number of people it executes. 

FL: Prison officials announced 
plans in June, 2001, to install a tele- 
phone hotline for prisoners to call to 
snitch on each other. Snitches would 
call the toll free number to give prison 
officials whatever information they 
have. The program is modeled on a 
similar one in Texas that Nancy 
Petkovsek, the director of the Texas 
program, credits with capturing 14 fu- 
gitives, solving six murders and 
stopping an escape. Petkovsek said 
retaliation fears are unfounded. “We 
haven’t had an inmate get a scratch,” 
she said. 

FL: On June 26, 2001, Albert 
Cothran, 45, was found dead in a re- 
straint chair in the Columbia county jail 
in Lakeland. An autopsy was planned 
to determine the cause of death. 
Cothran was placed in the restraint 
chair after yelling, screaming and kick- 
ing his cell door. Jail guards claim they 
checked on Cothran every 15 minutes, 
found him unconscious, administered 
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CPR and took him to a local hospital 
where he was pronounced dead on ar- 
rival. 

Guatemala: On June 18, 2001, 78 
prisoners escaped from the maximum 
security prison in Escuintla near Gua- 
temala City in the country’s biggest 
prison escape in recent years. The pris- 
oners used grenades and assault rifles 
smuggled into the prison to escape by 
shooting one guard and one policeman, 
killing both. Several cars and a bus 
were later hijacked by the prisoners to 
make good their escape. Interior min- 
ister Byron Barrientos said the 
escapees had help from prison officials. 
“The escaping prisoners got through 
8 doors and opened 24 locks without 
anyone stopping them,” Barrientos 
said. Police arrested the warden, his 
assistant and 19 guards on suspicion 
that they were in on the escape or knew 
about it. One prisoner was killed by 
other prisoners before the escape and 
two more drowned crossing a river near 
the prison. Hundreds of police and 
soldiers launched a manhunt for the 
escapees and recaptured nine within 
hours of the breakout. 

IN: In May, 2001, Allen county of- 
ficials in Fort Wayne announced plans 
to fix a computer problem that has si- 
lenced the bracelets used to monitor 
250 felons on home detention. Four 
outages have occurred in the past year, 
the longest lasting 32 days. 

LA: On March 13, 2001, Derric 
Prater, 35, pleaded guilty to violating 
the rights of a 17 year-old handcuffed 
prisoner at the Jena Juvenile Justice 
Center by beating him. The victim suf- 
fered injuries to his right hand and arm. 
Prater was the head of security at the 
now closed prison which was operated 
by the private, for-profit, Wackenhut 
Corrections Corporation. 

MA: On May 24, 2001, an unspeci- 
fied number of prisoners in the dining 
hall of the Souza-Baranowski Correc- 
tions Center brawled with prison 
guards, leaving seven guards injured, 
including one with a fractured skull and 
another with a broken nose. Media re- 
ports did not state the reason for the 
rebellion. 

MO: In November, 2000, Potosi 
Correctional Center prisoners Larry 
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Schell and Mark Bridges beat up fel- 
low prisoner Mark Christeson, a 
convicted child-killer. What is unusual 
is that Bridges and Schell wrote to the 
weekly Maries County Gazette, in- 
forming the paper of the attack and 
sending the paper copies of their dis- 
ciplinary reports. The paper then 
printed their letters in May, 2001. 
Nichoel Snodgrass, the paper’s man- 
aging editor, said a few readers 
criticized it but most applauded it. “A 
lot of people just basically think he got 
what he deserved, they’re pretty tick- 
led,” Snodgrass said. Christeson is 
much less enthused and has been in 
protective custody since the attack. 

MS: On May 24, 2001, Woodie 
Moody, 40, escaped from the Kemper- 
Neshoba Regional Correctional 
Facility in Dekalb. Moody later rode a 
stolen horse to a store to buy cigarettes 
and then disappeared into a swamp. 

NJ: On June 22, 2001, a Mercer 
county jury in Freehold found death 
row prisoner Ambrose Harris innocent 
in the death of fellow death row pris- 
oner Robert “Mudman” Simon. In 1999, 
Simon and Harris got into a fight in the 
death row recreation area and Harris 
wound up beating and stomping 
Simon to death. At trial, Harris suc- 
cessfully argued that he killed Simon 
in self-defense after Simon attacked 
him. Simon had previously killed an- 
other prisoner in a Pennsylvania 
prison. Asked why the case was pros- 
ecuted since Harris already faces the 
death penalty in another case, Mercer 
county prosecutor Daniel Giaquinto 
said: “Life is life no matter who it be- 
longs to. As a society we cannot 
afford to judge crimes by the social 
status of their victims.” Giaquinto said 
he thought he had proved his case and 
was disappointed by the verdict. 
“Simon’s life could only be taken by 
god, or eventually by lethal injection. 
Obviously Harris is neither.” Appar- 
ently Giaquinto equates prosecutors 
with god in making life and death deci- 
sions. 

NJ: On April 5, 2001, Atlantic 
county announced it would pay 
$648,000 to 18 female jail guards who 
filed suit claiming they were sexually 
harassed and discriminated against 
because of their gender. The guards 
claimed the jail was a hostile work en- 
vironment where they were subjected 
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to foul language, derogatory remarks 
about their bodies and race, sexist graf- 
fiti, and were also given undesirable job 
assignments and were forced to work 
more overtime than male guards. The 
settlement came in the midst of a trial. 
The County agreed to remove repri- 
mands from the plaintiffs’ personnel 
files and help train them for promotions. 

NM: On March 26, 2001, Rolando 
Garza and Frank Castillo, prisoners at 
the Southern New Mexico Correctional 
Facility near Las Cruces, were found 
strangled to death in their cells in dif- 
ferent housing pods in the prison. 
Prison officials attribute the deaths to 
a struggle among gangs over the prison 
drug trade. Both men were allegedly 
members of the same prison gang, al- 
though the name of this reputed gang 
was not stated in media reports. 

NY: On June 13, 2001, Carlos 
Zufriatequi attempted to escape from 
the Rikers Island jail by prying open a 
bathroom floorboard. Zufriatequi spent 
four days hiding in the walls of various 
jail buildings, wedged between bricks 
and insulation. The search for 
Zufriatequi eventually involved 200 
guards, bloodhounds and search dogs. 
The search team heard rustling inside a 
building’s walls on June 17 and tore it 
open with sledgehammers to find the 
5’2", 130 lb. Zufriatequi inside. 
Zufriatequi was treated for cuts and 
bruises. He had been in the jail await- 
ing trial on burglary charges. 

NY: In May, 2001, Donald Barone, 
48, a prison guard at Camp Georgetown, 
a minimum security state prison, was 
arrested and charged with criminal pos- 
session of stolen property and criminal 
impersonation. Barone is accused of 
stealing a $1,500 hot tub from Bob 
Googin’s driveway. When he stole the 
hot tub, Barone forgot the filter cap. 
Googin left the filter cap outside his 
home hoping the thief would return. 
Barone duly returned to steal the filter 
cap and when Googin confronted him, 
he claimed he was a sheriff’s deputy 
investigating the theft. Barone also 
worked part time as a guard at the Madi- 
son county jail. The stolen hot tub was 
found on Barone’s patio. 

OK: On May 25, 2001, Donald Man- 
ning, 30, was wrongly released from the 
Tulsa jail when he should have been held 
on a $45,000 bond to face marijuana 
charges. The jail is operated under con- 
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tract by the for-profit Corrections Cor- 
poration of America. Manning was 
rearrested nine days later. Since the 
Tulsa jail opened in August, 1999, 11 
prisoners have been mistakenly re- 
leased. Of those, CCA was responsible 
for 2 escapes and 4 mistaken releases, 
with county employees being respon- 
sible for the rest. 

PA: On may 30, 2001, Delaware 
county jail guard Lisa Clark, 27, turned 
herself in to police on charges she sold 
jail prisoners cigarettes (which are 
banned in the jail), as well as alcohol 
and marijuana. In April, Clark was 
caught smuggling 13 packs of ciga- 
rettes into the jail. Clark was employed 
by the private Wackenhut Corrections 
Corporation which was contracted to 
run the jail. 

SD: On June 12, 2001, 12 prison- 
ers at the South Dakota State 
Penitentiary in Sioux Falls were 
infracted for carrying out a “distur- 
bance” (unspecified in media accounts) 
to protest a meal seating policy. Guards 
at the prison now assign mess hall seats 
to prisoners at mealtimes, preventing 
them from sitting where they choose. 
The policy was supposedly in response 
to fights and assaults in the dining hall. 

TX: On June 16, 2001, 500 prison- 
ers and 13 guards at the Garza East 
Transfer Unit in Beeville became ill 
from food poisoning after eating lunch. 
No one was hospitalized, with most of 
the injuries being nausea, cramps and 
diarrhea. “We suspect the canned 
chicken used in the casserole to be the 
culprit,” said prison system spokesman 
Larry Todd. 

VA: On May 2, 2001, Patrick 
Hawkins, 33, escaped from the Newport 
News City Farm work camp, went home 
and stabbed his wife before being re- 
captured two hours later. The spouse, 
unidentified in media reports, was in 
critical condition after the stabbing. 
Hawkins was charged with numerous 
crimes related to the escape and stab- 
bing. 

Venezuela: On June 20, 2001, 550 
rioting prisoners at the Rodeo Prison 
in Miranda state agreed to release 215 
friends and family members they had 
taken hostage three days earlier dur- 
ing visiting hours. The prisoners, most 
of whom are pretrial detainees, de- 
manded that their court cases be 
processed promptly. In exchange for 
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releasing the hostages, the govern- 
ment agreed to study the prisoners’ 
complaints and not punish them for the 
uprising. 

WA: On June 29, 2001, Oak Har- 
bor DOC community corrections officer 
Anthony Hobson, 55, died in a tragic 
accident when a tree he was cutting at 
his Whidbey Island home hit him. 

WA: On July 3, 2001, Michael 
Hoover, 51, pleaded guilty to misde- 
meanor charges of tampering with 
evidence and official misconduct. The 
former state police crime lab chemist 
admitted to stealing large amounts of 
heroin from drug samples sent to the 
lab for testing, ostensibly to relieve his 
“back pain”. Hoover had been a crime 
lab chemist for 25 years, first in Cali- 
fornia and for the past 1 1 years in 
Washington. Numerous drug prosecu- 
tions in northwest Washington have 
been impacted by Hoover’s thievery. 
“I knew it was wrong, but I didn’t think 
it was hurting anybody,” Hoover said. 
Despite being videotaped stealing 
heroin from the state police lab, pros- 
ecutors declined to file more serious 
drug charges against Hoover, instead 
opting for the misdemeanor charges. 

WA: On June 15, 2001, Clarence 
McCoy, 50, was arrested near Seattle 
on charges that he escaped from a state 
prison in Albuquerque, New Mexico, 
in 1978 after serving eight months of a 
2 tolO year sentence after pleading 
guilty to voluntary manslaughter in the 
strangulation death of his wife, Donna. 
McCoy, also known as William Jensen, 
was arrested for driving alone in a 
carpool lane. New Mexico officials 
were later outraged that McCoy was 
released after posting a $75,000 bond. 

WA: On June 12, 2001, David Pfaff 
pleaded guilty to one charge of first 
degree murder in Pierce county supe- 
rior court in Tacoma. Pfaff was then 
sentenced to 342 years in prison. Pfaff 
admitted to killing fellow McNeil Island 
Corrections Center prisoner Michael 
Wagner, 34, with a shoestring in 1999 
after Wagner refused to pay an un- 
specified debt. Both men were housed 
in the prison’s “mental health unit” 
when the killing occurred. Prosecutors 
cited Pfaff’s mental disabilities as the 
reason they did not seek the death 
penalty in this case, even though 
Pfaff has prior murder convictions. 


September 2001 


Prison Legal News 


Order These Great Books from Prison Legal News Today! 


The Celling of America: An Inside Look at the U.S. 
Prison Industry, by Daniel Burton Rose, Dan Pens 
and Paul Wright; Common Courage Press, 1998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 

From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing 
describing life behind bars in America throughout 
the twentieth century. 

Law Dictionary, Peter Collin Publishing, 288 pages. 

$15.95. 

Comprehensive law dictionary defines and explains 
more than 7,000 legal terms in simple English. Cov- 
ers civil, criminal, commercial, and international law 
and prison slang. Invaluable for lawyers and pro se 
litigants. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 
368 pages. $14.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer, in prison or 
out, should read this book. It tells readers how 
to determine their legal needs, fee payments, how 
to evaluate a lawyer’s qualifications, and much 
more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $24.95. 

Latest Edition of the scholarly classic documenting 
decades of U.S. government involvement in drug 
trafficking. A must read for anyone interested in 
the “War on Drugs.” 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 

$18.00. 

A radical critique of the prison industrial com- 
plex. Includes writing by many PLN contributing 
writers. An excellent companion to The Celling 
of America. 
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Legal Research: How to Find and Understand the 
Law, by Stephen Elias and Susan Levinkind; Nolo 
Press, 392 pages. $24.95 Now only $19.95! 
Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library 
exercises and practice research problems. A must for 
the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, 

by Richard Boire; Ronin, 27 lpages. $15.95. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 
accused of the use, sale or possession of marijuana. 
Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $14.95. 

Extensively researched account of the modern “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 
makers and those with first hand experience at all 
levels of the “drug war.” Crucial reading for anyone 
interested in understanding how the war on drugs 
got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $14.00. 

Historic analysis of modern prison slave labors roots in 
chattel slavery. Focuses on prison plantations and self 
sustaining prisons. Analyzes the impact segregation 
had in ensuring blacks were imprisoned and their labor 
exploited. Must reading to understand prison slave la- 
bor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, by Barry 
Scheck, Peter Neufeld and Jim Dwyer; Doubleday, 
298 pages. Hardback only. $24.95. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial mis- 
conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 
Prison, by Joy James; Saint Martins Press, 352 pages. 
Hardback only. $35.00. 

Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 
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Crime and Punishment In America: Why the QTY/ 
Solutions to America’s Most Stubborn Social Total 
Crisis Have Not Worked-And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 1019 
of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison L_ 
myths and discusses proven, effective means of 
crime prevention. 

Acres of Skin: Human Experiments at Holmesburg 
Prison, by Allen Hornblum; Routledge Press, 297 
pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military 
experiments and of testing cosmetics, drugs and 1020 
chemicals on prisoners. The experiments took place 

until the mid 1970’s. Compares American prisoner 

experiments to those carried out by Nazi doctors in 
concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, by 

Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 

the post civil war Southern economy. Explains 1012 

how prison slavery was an integral part of the 

American economy in the post civil war era. Puts 

today’s prison slave labor practices into con- 

text. 


Prison Madness: The Mental Health Crisis Be- 
hind Bars and What We Must Do About It, by 

Terry Kupers; Jossey Bass, 245 pages. Hardback 

only. $25.00. 

Renowned psychiatrist writes about the devastating 
mental health crisis in American prisons and jails. Cov- 
ers all aspects of mental illness, prison rape, racism, 
negative effects of long term isolation in control units 
and much more. 


Capital Crimes, by George Winslow; Monthly Re- QTY/ 
view Press, 360 pages. $19.00. Total 

Easy to read explanation of how economic policies j 02 4 

create and foster crime and how corporate and gov- 

emment crime is rarely pursued or punished. Shows 

connections between crime and policies on the en- 

vironment, banking and other issues. 


With Liberty for Some, by Scott Christianson; 
Northeastern University Press, 360 pages. $18.95. 
The best history of prisons in the US that there is. 
Solidly documents America’s as a prison nation to 
the present. Puts the prison system in a historical 
context. 


Lockdown America: Police and Prisons in the Age 
of Crisis, by Christian Parenti; Verso, 290 pages. 

$15.00. 

Radical analysis of the ruling class war on the poor 

via the criminal justice system. Well supported by 1002 

the facts and first hand reporting. Covers paramili- 

tary policing and SWAT teams, urban pacification 

and zero tolerance policing, the INS/Border Patrol 
and Prisons. Best book on these issues. 


No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New 
Press, 224 pages. Hardback. $25.00. 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and class 
inequality, creating a two tiered system of justice at 
all levels. 


The Perpetual Prisoner Machine: How America 
Profits from Crime, by Joel Dyer; Westview 
Press, 318 pages. $19.00. 

Expose on who profits from the prison industrial 
complex: private prisons, banks, investment houses 
and small companies. Explains how prison growth 
means more profit for business. 


Mail Payment and Order Form to: 

PRISON LEGAL NEWS 

PMB 148 

2400 NW 80th St. 

Seattle, WA 98 117 

Ship book order to: 

Name: 

Suite/Cell: 

Agency/Inst: 

Address: 

City, State, Zip: 


Order by Phone: 

(206) 246-1022 

VISA & MASTER CARD WELCOME 


Sub Total* 

$ 


* WA residents add 
8.8% for sales tax: 

Shipping & Handling 

(for any size order): + $ 3.95 

Total Payment 

Enclosed: $ 

All orders shipped priority mail 

All books are paperback unless otherwise noted 

Please Print Clearly on Order Form 


DOC #: 
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The Prisoner's 
Guide to Survival: 

The most comprehensive and 
current legal assistance 
manual available to prisoners, 
covering post-conviction relief 
and prisoners' civil rights. 


"Can I challenge my conviction or 
sentence and win?" 

"What are my rights as a prisoner 
and how can I protect them?" 

T HE PRISONER'S GUIDE TO SURVIVAL helps answer these two most important 
questions facing every man and woman imprisoned in the United States. 

No matter what your legal or educational background. The Prisoner's Guide to 
Survival will help you learn how to research the law, study your rights, deter- 
mine your legal options, and take the necessary steps to protect your rights 
or challenge an illegal conviction or sentence. 

Complex issues are explained in plain language so that even if you don't have 
an attorney you can make an informed decision regarding your legal choices. 
The Supreme Court decision in Apprendi v. New Jersey and its potential for 
sentence reduction for thousands of defendants is also discussed. 


The SURVIVAL GUIDE includes: 

■ Current legislation and court decisions affecting prisoners. 

■ Actual size example forms for Appeals, Habeas Corpus actions. Motions, 
Constitutional rights complaints for state & federal prisoners, and more. 

■ Over 3,000 shepardized case law decisions covering criminal conviction, 
sentencing and prisoner civil rights. 

■ A detailed index, glossary and prisoner resource directory. 

■ A guide to the Freedom of Information Act and Privacy Act. 


TO ORDER your copy 

OF THE PRISONER'S GUIDE 
to SURVIVAL : 

Complete order form below and 
send with your payment to: 

PSI PUBLISHING, INC. 
413-B 19th Street, "168 
Lynden, WA 98264 

Telephone: 1-800-557-8868 
www.prisonerlaw.com 


Our readers are impressed: "wowi" - h.b.s., fci otisville, ny 

"From the eye-catching, metaphorical endless maze cover, to its easy 
organization, to the breadth of subject matter - the book is more appeal- 
ing than any of the many others that attempt to cover post-conviction 
matters. In short, I'm impressed . " - J.R., FCI Pekin, III 

"I think it's a great book which will be extremely useful to prisoners. . . 
Washington currently plans to eliminate its prison law libraries, which 
means books like this one will be increasingly important to prisoners' 
assertion of our legal rights. " - p,w„ micc Steilacoom, wa 


PLEASE SEND COPIES OF 

'THE PRISONER'S GUIDE to SURVIVAL" 

(750+ pages - softcover edition) 

PRICE: 

PRISONERS $49.95* 

NON-PRISONERS $64.95* 

*Please add $5.00 for shipping & handling 

Allow 3 - 4 weeks for delivery 


Name Reg. # 

Facility 

Address 

City State Zip 

0 Check or Money Order Enclosed, payable to: PSI Publishing Inc. 0 Visa 0 Mastercard 
Credit card# exp. date 

CARDHOLDER name (if different from above ) 

signature 


Mail to: PSI PUBLISHING, INC., 413-B 19th Street, *168 Lynden, WA 98264 • 1-800-557-8868 • www.prisonerlaw.com 


Prison Legal News 


35 


September 2001 


P R I S O N 


Legal News 

VOL. 12 No. 10 Working to Extend Democracy to All October 2001 

ISSN 1075-7678 


America’s Jails: The Dungeons of the New Millennium 

by Sam Rutherford 


A t any given time there are ap- 
proximately 500,000 people in- 
carcerated in the more than 3,500 city 
and county jails across the United 
States. Some of these individuals are 
confined while awaiting trial, others are 
serving relatively short sentences for 
offenses ranging from misdemeanor or 
minor felony convictions to probation 
or parole violations. These prisoners 
are routinely subjected to horrendous 
conditions of confinement, brutality at 
the hands of their jailers or other detain- 
ees, and other human rights violations. 

Although these disgraceful condi- 
tions are pervasive and by no means 
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isolated, the mainstream media and soci- 
ety in general steadfastly refuse to 
recognize and address this important so- 
cial issue. These systemic problems of 
corruption and abuse go largely ignored 
and unchecked despite the fact that jails, 
by their very nature, are located in the 
heart of our cities and towns where the 
corporate media focus their attention, 
unlike prisons, which are usually lo- 
cated in rural areas far from the 
centers of media and political power. 

A few examples of the types of 
abuses that are occurring in local jails 
across the country are described below. 
Whether in a small town or a large city, 
the incidents all stem from either bureau- 
cratic corruption, administrative 
ineptitude, or outright malevolence. 

New Mexico: 

Jail Term is a Death Sentence 

On Friday, August 25, 2000, Matt 
Cavalier, a convicted armed robber, was 
jailed for violating his parole when he 
failed a urine test for drugs. He antici- 
pated being released to the community 
corrections program no later than Mon- 
day. However, on Sunday, August 27, he 
was found dead in his cell at the Bernalillo 
County Detention Center (BCDC) in Al- 
buquerque. According to official 
records. Cavalier was lying on his bunk 
in a pool of vomit and blood for more 
than 20 hours before being discovered. 

Prisoners say Cavalier was “killed 
twice.” The first time he was “killed”, 
members of the prison gang Syndicato 
Nuevo Mexico entered his cell and broke 
his neck. Cavalier didn't die immediately 
so gang members went back into his cell 


and strangled him. The gang, also 
known as The Syndicate, wanted Cava- 
lier dead because he had testified 
against other gang members in an unre- 
lated prison murder trial in Los Lunas. 

Cavalier’s family is suing thejail. 
Attorney Bruce Pasternack claims there 
were at least 20 to 30 opportunities to 
prevent or detect Cavalier’s death. “The 
administration of this jail is beyond in- 
adequate,” Pasternack told reporters. 
“It is no longer following the norms of 
a decent and humane society.” 

Pasternack has a valid point. For 
example, the shift logs for Sunday show 
that 75 sack lunches were served on 
3-North, the unit where Cavalier was 
housed, and none were refused. Had 
procedures been followed Cavalier 
would have had to get out of bed and 
take his lunch from a jail guard. Stan- 
dard jail orders also required guards to 
enter Cavalier’s cell at 8:30 that morn- 
ing to inspect it and make sure his bunk 
was made. These and other orders 
were not followed. 

Moreover, jail logs show that Cava- 
lier was present and accounted for 
during the various head counts made 
before his body was discovered. Al- 
though autopsy results show that 
Cavalier died between 4:00 and 6:00 
P.M. Saturday evening, the guard who 
made the Saturday night count said in 
his report: “On my 2200 check I put 
everybody up and had a good count 
with body checks. Everything was fine. 
I personally got movement from every- 
body on my final check.” The guard 
who conducted the Sunday morning 
count (which required him to inspect 
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each cell and make sure the prisoners are 
awake) also reported nothing unusual. 

It wasn’t until about 2:00 P.M. Sun- 
day that guards realized Cavalier was 
dead. His body was discovered when a 
lieutenant went to 3-North with news that 
there was a body on the floor, informa- 
tion the jail had acquired from a local 
television reporter following up on a tip 
received from the girlfriend of a prisoner 
at the BCDC. Jail director John Dantis 
admitted that prisoners on 3-North were 
more familiar with daily operations than 
the guards. Dantis also conceded that 
guards “didn’t follow policies and pro- 
cedures.” 

Despite these concessions jail offi- 
cials blame Cavalier for failing to request 
protective custody. As a former member 
of The Syndicate, officials claim that 
Cavalier should have known the danger 
of going into 3-North where most gang 
members are kept. “The homicide was 
gang-related,” Dantis said. “There aren’t 
too many things you can do about that. 
There is no guarantee of 100 percent 
safety, in state prison or a county 
lockup.” 

But on the weekend Cavalier was 
jailed the BCDC was grossly over- 
crowded. Built for 586 prisoners, the jail 
holds nearly 800 on weekends. The jail 
was also seriously understaffed. Of the 
470 guards normally required, the jail was 
between 70 to 100 guards short. Because 
of these staff shortages 3-North only had 
two guards assigned to it. One worked 
the pod, while another remained in the 
control room. To make matters worse, 
the guards working 3-North that week- 
end were extremely inexperienced. 
One guard had been on the job for only 
four months, including his four weeks 
of training. 

“There is no way one officer, es- 
pecially one with little experience, is 
going to be able to control that floor,” 
Albuquerque Officers Association 
president Frank Gallegos said. “That 
is a maximum security unit.” Gallegos 
suggested that an experienced guard 
would have “felt the tension on the 
floor,” and could have prevented 
Cavalier’s death. But that didn’t hap- 
pen. Instead, guards on at least two 
shifts reported everything quiet and 
normal. 
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Dantis admitted that he thinks 
understaffing is a serious problem. “You 
are at a constant crisis management 
level,” he said. “Instead of planning, 
training, you move from one crisis to 
another.” 

Last year, the BCDC had one escape 
and a suicide in a special unit designed 
to prevent prisoners from killing them- 
selves. Cavalier’s was the third homicide 
in the past few years. No arrests have 
been made in the first two, but four gang 
members — Roy Martinez, Francisco 
Villalobos, Samuel Silva and Gerald 
Archuleta — have been charged with mur- 
dering Cavalier. Dantis said that new 
guards failing to follow proper procedures 
were to blame for the other incidents as 
well. 

Oregon: 

Guards Beat Prisoners, Killing 
Two and Injuring Another 

After being assaulted by guards at 
the Justice Center Jail in Portland, two 
men are dead and another injured. Two 
prisoners — Jon Beckel and James 
Luoto — were restrained by guards at 
the jail and later taken to hospitals 
where they died. A third prisoner, Den- 
nis Poe, says he was assaulted by 
guards but did not seek medical atten- 
tion. 

On June 22, 2000, Luoto was ar- 
rested for driving under the influence 
and a related auto accident, and was 
booked into the Portland jail. Three 
days later, on June 25, Luoto report- 
edly refused his diabetes medication, 
became disoriented, and ran down a 
hall. He was tackled by another pris- 
oner and restrained by a guard. 

After being fed lunch immediately 
following the incident, he was found 
unconscious, vomiting and choking. 
Luoto was taken to a hospital where he 
died on July 22. The medical examiner 
ruled that Luoto died as a result of the 
force used at the jail, but said there were 
no signs of abuse. 

Beckel was picked up by police af- 
ter falling while walking in downtown 
Portland on July 1. He was taken to a 
hospital where he received stitches 
above his eye. He was then booked 
into the Portland jail on unrelated drunk 
driving warrants. 

During the booking process, Beckel 
got into a scuffle with guard Brad 
Mullens. Kathleen Jacobson, the guard 
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who reported the incident, said Mullens 
gave Beckel two light, open-handed 
smacks to the head as “an attention 
getter.” Eleven hours later Beckel suf- 
fered a seizure and was again taken to 
a hospital where he died. The medical 
examiner ruled that Beckel’s death re- 
sulted from his earlier fall, not the 
altercation with Mullens. A grand jury 
has since cleared Mullens of any 
wrongdoing in the death. 

On July 11, Poe was arrested for 
domestic violence charges and booked 
into the Portland jail. During process- 
ing, Poe was assaulted by guards for 
refusing to let them take his finger- 
prints and for not answering questions. 
Another guard reported the incident. 
According to his attorney, Randall Vogt, 
Poe suffered “abdominal-type injuries 
and has sought medical attention.” 

All of the assaults occurred in the 
booking area of the jail. In at least one 
case, two guards were discovered with 
tattoos on their forearms that read, 
“Brotherhood of the Strong.” 
Multnomah County Sheriff Dan Noelle 
said he didn’t know whether the tattoos 
were related but would investigate. 

In all, five guards have either been 
placed on leave or fired as a result of in- 
vestigations stemming from the assaults. 
Wallace Montoya, James Borja, and 
Rodger Cross have all been placed on 
administrative leave pending further in- 
vestigation. Criminal charges haven’t 
been filed, but Noelle said cases are open. 

In addition to being placed on ad- 
ministrative leave, Sgt. Jeffrey Ristvet 
was charged with various misdemeanor 
offenses for his role in Poe’s assault. 
He pleaded not guilty and was released 
on personal recognizance. 

Although not implicated in the 
assaults, guard Michael Foster was 
discovered with a “Brotherhood of 
the Strong” tattoo. He has since 
been fired for not being truthful dur- 
ing a background check. 

The families of the dead prisoners 
and Poe have sued thejail. Sheriff Noelle 
has since requested both the FBI and the 
National Institute of Corrections to as- 
sist in an investigation. Chuck Paulson, 
a lawyer representing Beckel’s and 
Fuoto’s families, called the sheriff’s re- 
quests for an outside investigation a 
public relations maneuver. “Dan Noelle 
is a PR expert,” Paulson said. “This is 
his kind of a pre-emptive strike.” 
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Kentucky: 

Jailer Accused 
of Killing Prisoner 

On November 9, 2000, the murder trial 
of former Jefferson County jail guard 
Timothy Barnes ended in a hung jury. 
Barnes was accused in the stomping 
death of prisoner Adrian Reynolds. Af- 
ter nearly two weeks of testimony, the jury 
deadlocked following a vote of eleven to 
one to convict on a lesser charge of as- 
sault. 

Prosecutors say that on January 6, 
1998, Barnes killed Reynolds by stomping 
on his head during a midnight struggle in 
the basement of Louisville’s Jefferson 
County jail. Although five other guards 
were involved in the altercation, only 
Barnes was charged in Reynolds’ death. 
He was also fired shortly after the incident. 

At trial, jurors heard from more 
than 40 witnesses, including 9 guards 
and 14 former prisoners. In their testi- 
mony, prisoners described Barnes as 
stomping, bouncing, or standing on 
Reynolds’ head. 

Edgar Lamont Woods, a prisoner in 
the cell next to Reynolds’ the night of 
the altercation, testified that he saw 
Barnes holding onto a cell bar and stand- 
ing on Reynolds’ head or neck with both 
feet. Woods said that Reynolds “wasn’t 
fighting back whatsoever.” 

Guy Edge, who was in the jail that 
night, told jurors that he heard Reynolds 
screaming during the struggle with 
guards, “They’re going to kill me. I don’t 
want to die,” just minutes before his 
death. Edge said that Barnes grabbed a 
cell door, raised his foot 4 or 5 inches off 
the floor and came down “very hard” on 
Reynolds’ head three times while other 
guards were trying to hold him down. 

Another prisoner, Ricky Spalding, 
testified that he saw Barnes step on 
Reynolds’ head “hard.” He said Barnes’ 
foot came down “a little fast.” But 
Spalding wasn’t sure whether it was a 
stomp. “It’s hard to say,” Spalding said. 
“I can’t say how hard it hit him.” 

Kenneth Bunton, a trustee who 
witnessed the attack from the end of 
the hall, described how another guard, 
Jeffrey McClellan, hit Reynolds in the 
forehead with his palm and how 
Reynolds’ head then hit the wall. 
McClellan said he pushed Reynolds’ 
head back after he bit him, but not hard. 
McCellan was not charged. 
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Two other prisoners, Tracy Price 
and Kerry Porter, also told jurors what 
they saw. Price said Barnes’ foot was 
moving on Reynolds’ head “like putting 
out a cigarette.” Porter testified that 
Barnes was swaying on Reynolds’ head 
“like he was on a skateboard.” 

Dr. Mary Case, a. professor of pa- 
thology at St. Louis University and the 
chief medical examiner in St. Louis 
County, testified as the prosecution’s 
medical expert. She said Reynolds suf- 
fered a severe head injury that would 
have caused him to lose consciousness 
immediately. Dr. Case also told jurors that 
Reynolds would have died soon after 
suffering the injury. In her opinion, the 
injury resulted in tears deep within 
Reynolds’ brain, caused by a rapid ac- 
celeration and deceleration of his head. 

Prosecutor Joe Gutmann asked Case 
whether Reynolds could have suffered 
such an injury if Barnes had stomped on 
his head while Reynolds was lying on 
the floor with his head slightly elevated. 
“That is consistent with the injury, yes,” 
she said. Case said she reached this con- 
clusion after reviewing autopsy results, 
microscopic slides, medical records and 
court documents, but admitted she never 
saw Reynolds’ body. 

In his first taped statement to po- 
lice, which was admitted at trial, Barnes 
never mentioned using his foot on 
Reynolds’ head during the struggle. 
However, after hearing that several pris- 
oners were “pointing the finger” at him 
in news reports, Barnes called police and 
gave a second statement. This time 
Barnes claimed he slowly put his foot on 
Reynolds’ jaw to restrain him, but used 
just enough pressure to keep Reynolds 
from raising his head. He said that he had 
failed to mention using his foot in the 
first statement because he didn't think it 
was a “big issue.” He claimed that he 
was simply trying to keep Barnes from 
biting the other guards involved. 

Lt. Jay Pierce, who was a sergeant in 
the homicide unit when Reynolds died, 
testified that none of the guards involved 
mentioned that Barnes had put his foot 
on Reynolds head when he initially in- 
terviewed them. Similarly, Lt Kenny 
Allen, who investigated Reynolds’ death 
for the DOC’s internal affairs unit, said 
that none of the guards mentioned it in 
the reports they were required to prepare. 

Despite the seemingly overwhelm- 
ing evidence of guilt, the jury was unable 
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to return a verdict. Eleven jurors had 
wanted to convict Barnes of second de- 
gree assault, but one had wanted to 
acquit him altogether. As of May 8, 200 1 , 
the prosecution had been unable to reach 
a plea agreement with Barnes and was 
planning to retry the case at a later date. 

California: 

Prisoner Dies of 
Medical Neglect 

Earlier this year, the Century Regional 
Detention Center, a part of Los Angeles 
County’s massive jail system, killed Henry 
A. Torres, Jr., through medical neglect. His 
death comes despite four court orders di- 
recting that he receive treatment. 

Torres was detained pending trial on 
three heroin-related charges. Following 
his arrest on November 8, 2000, Torres 
complained about something being stuck 
in his throat. On November 9, and again 
on December 12, 22, and 26, Superior 
Court Judge Michael Cowell issued or- 
ders for Torres to receive medical care at 
the jail. Two orders explicitly directed 
that Torres’ throat be thoroughly exam- 
ined. Following Torres’ death, Cowell 
said he repeatedly issued the orders be- 
cause it appeared that Torres was not 
receiving treatment. The judge declined 
to comment further. 

Despite Cowell's court orders, Torres 
lost consciousness in his cell shortly af- 
ter 2:00 RM. on New Year’s Day, 2001, 
and later died at a hospital. Preliminary 
test results of an autopsy conducted 
January 5 found what appeared to be a 
piece of hypodermic syringe in Torres’ 
right lung. He had apparently swallowed 
the needle accidentally before coming to 
jail, which caused his lung to fill with 
blood and other fluids. 

Torres’ family is considering a 
wrongful death lawsuit against the jail. 
“1 don’t understand how those court or- 
ders were ignored so many times,” said 
Lori Torres, who married Torres several 
months before his death. “It is very hard 
for me right now,” she said. “They took 
away a special part of my life.” 

“This is something that should not 
have happened,” said Ray R. 
Benavides, Torres’ grandfather. “If we 
don’t put a stop to this kind of thing, 
it’s going to continue. More people 
are going to die.” 
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Torres' defense attorney, Stephanie 
Lofton, was similarly outraged. “Being a 
heroin addict shouldn’t be a death sen- 
tence,” she said. “I’ve never seen court 
orders ignored like this before. The whole 
thing is so egregious.” Based on inter- 
views with Torres’ cellmate, Lofton 
contends that it took 10 to 15 minutes for 
guards to reach her client. By that time, 
she says, it was too late to save him. Of 
course, as Lofton points out, responding 
sooner wouldn’t have been necessary had 
the jail followed the court orders. 

The Los Angeles County Sheriff’s 
Department is investigating Torres’ 
death. Capt. Frank Merriman, head of 
the sheriff’s Homicide Bureau, which in- 
vestigates all prisoner deaths, cautioned 
that it was too soon to reach any conclu- 
sions. He claims that Torres saw a doctor 
at least once while in custody. “There 
were court orders at some point,” 
Merriman said. “I know of one visit, be- 
cause the investigator told me about it. 
We will be looking at the medical records 
to substantiate what happened.” 

Lofton disputed whether Torres was 
actually seen by a doctor. She said he 
had received cough syrup at one point, 
but there was no indication that the 
judge’s orders, including the orders di- 
recting a detailed examination of Torres’ 
throat, were actually followed. 

Generally, court orders for medical 
treatment of prisoners are dispatched or 
faxed to the Sheriff’s Department by bai- 
liffs. But in this case, Lofton said the 
Sheriff’s Department failed to notify 
Judge Cowell of any medical appoint- 
ments even though the orders required 
guards to do so. 

Torres’ death comes amid an ongo- 
ing review of medical care at the county 
jail’s eight facilities by the U.S. Depart- 
ment of Justice. In addition to the federal 
review, Merrick Bobb, Special Counsel 
for the county, also monitors jail condi- 
tions for the county Board of 
Supervisors. 

“Our investigation over the last sev- 
eral years demonstrates a chronic and 
difficult problem,” Bobb said. “Nor are 
we alone in sounding the alarm. Con- 
cerns have been raised by the county 
Department of Health Services, the Ameri- 
can Civil Liberties Union, the Justice 
Department, doctors, as well as inmates 
and their relatives and friends.” 

The sheriff’s Medical Services Bu- 
reau treats up to 20,000 prisoners each 
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year. Authorities estimate that about 15 
prisoners die of natural or accidental 
causes in the jail annually. The jail pro- 
cesses about 180,000 prisoners a year. 

Georgia: 

Prisoners Raped and Abused 

In December 2000, four women filed 
suit in federal district court against 
former sheriff Sid Roberts, DOC Com- 
missioner Jim Weatherington, and 
other guards at the Gordon County jail. 
Nicole Hammond, Tamatha Crowder, 
Jeanie Trotter, and Virginia Darlene 
Quarles all claim they suffered sexual 
assaults and other abuses while at the 
jail between 1996 and 1999. 

The women say that guards forced 
female prisoners to perform acts ranging 
from striptease shows to having unpro- 
tected sex with guards and male 
prisoners in exchange for “cigarettes, 
telephone calls, and other favors.” They 
further allege violations of their rights 
to be free from unreasonable searches 
and to receive adequate medical care. 
The women’s attorney, Steve Lanier, says 
that Roberts and Weatherington failed 
to stop the sexual abuse and harassment 
once they knew of the problem. 

Kenyon Trammel, a guard at the jail, 
has pleaded guilty to sexual assault after 
having sex with Hammond while she was 
in jail. Walter Christian, also a guard, 
had sex with Trotter in her cell and then 
threatened her with a gun he had hidden. 
He later took Trotter to Atlanta for an 
abortion, which she says she was co- 
erced into getting by other unnamed jail 
officials. Christian has since pleaded 
guilty to sexual assault charges. 

Crowder claims that she was mo- 
lested and then attempted suicide to 
escape the “sexually charged atmo- 
sphere of the jail.” Quarles claims she 
was told she could not use the restroom 
unless she preformed oral sex on an 
unnamed guard. “They told me to use 
the floor,” she said in an interview. She 
also claims that jail staff refused to treat 
an injury to her ear and, instead, called 
her “a dog.” 

Steven Leibel, another attorney rep- 
resenting the women, described the 
conditions at the jail as inhumane. 
“People have the right to be treated with 
respect and dignity even while in the jail 
system,” he said at an interview held in 
Lanier’s office shortly after the suit was 
filed. 
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Roberts said he acted swiftly and de- 
cisively to stop the sexual abuse at the jail. 
“It has already been handled,” he said. 
Roberts claims he initiated an investiga- 
tion as soon as possible, and even called 
in the Georgia Bureau of Investigations to 
wrap it up. “These guys,” [referring to 
Christian and Trammel] “were jailed, 
booked and dressed in inmate orange in 
the same jail. You don’t think I handled it 
seriously? You bet I did.” 

Roberts did not run for re-election 
following the investigation. Jerry 
Davis, who won the race for sheriff, 
took over just days after the women’s 
suit was filed. 

Missouri: 

Sheriff Ousted for Corruption 

In February, 2000, Miller County 
Sheriff Tom Russell was thrown out of 
office after Judge Theodore Scott found 
that Russell knew about and profited 
from criminal activities in the jail he was 
charged with running. The suit, which 
resulted in Russell’s discharge, was filed 
by Attorney General Jay Nixon follow- 
ing a lengthy investigation into criminal 
activities at the jail. 

The investigation began when 
former prisoners complained of corrup- 
tion in the jail. A probe conducted by 
state investigators and the FBI uncov- 
ered everything from sex scandals to 
drug dealing at the jail. Following the 
probe, both prisoners and guards were 
found or pleaded guilty to a variety of 
criminal charges. 

For example, former deputy Larry L. 
Young was found guilty by a jury of ac- 
ceding to corruption and failure to 
execute a warrant in November of 1999. 
Young apparently contacted Tammy 
Belk, who was on probation and wanted 
for a check fraud charge, and demanded 
sex in exchange for not serving an arrest 
warrant on her. Fearing she would go to 
prison, Belk told investigators she had 
sex with Young six times in 1998. Belk 
later taped a conversation with Young 
during which he said he didn’t want her 
to become another “Monica Lewinsky.” 
Investigators also discovered that Belk’s 
warrant had been removed from the com- 
puter system. 

Trevor Plemmons, another former 
guard, has pleaded guilty to acceding to 
corruption for taking payoffs from pris- 
oners. Plemmons admitted he took 
anywhere from $5 to $10 from each visi- 
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tor who wanted to pass contraband, such 
as cigarettes and marijuana, to prisoners. 
Plemmons also allowed two prisoners, 
David Birdsong and Keith Pebworth, to 
leave the jail and go home for the night 
on November 5, 1998. When they didn’t 
return, arrest warrants were issued. Ac- 
cording to investigators Plemmons also 
had sex with female prisoners on a regu- 
lar basis, once even in the control tower 
he was assigned to. 

Former guard Eric Taylor also 
pleaded guilty to acceding to corruption. 
Apparently he and Birdsong, one of the 
prisoners allowed to go home for a day, 
were arranging conjugal visits between 
prisoners and their wives or girlfriends 
for a fee. Although they charged as much 
as $100 dollars a visit, business was good. 
Investigators were able to obtain state- 
ments from prisoners, wives, and 
girlfriends saying they participated in the 
conjugal visit racket. 

Birdsong has also admitted to his 
role in the corruption at the jail in which 
he was apparently a key player. 
Birdsong, who was incarcerated at the 
jail for six months did everything from 
arranging conjugal visits with Taylor 
to stealing drugs from an evidence 
locker and even paying guards to let 
him have sex with female prisoners. 
After serving his sentence Birdsong, 
who has an extensive criminal history, 
was hired on as a guard by Sheriff 
Russell and continued his criminal ac- 
tivities. He has since pleaded guilty to 
a variety of criminal charges and agreed 
to testify against other guards as well 
as Sheriff Russell. Birdsong’s sentenc- 
ing was postponed until after he 
testifies against his fellow corruptors. 

Two other guards have pleaded not 
guilty to criminal charges. Peter 
Armstrong has been charged with acced- 
ing to corruption stemming from an 
allegation that he forced an exotic dancer 
confined at the jail to strip dance in ex- 
change for medicine, cigarettes, and 
personal hygiene products. Holley Drake 
also faces corruption charges for alleg- 
edly bringing vodka to prisoners, paying 
one prisoner to assault another, and al- 
lowing visitors to give prisoners 
cigarettes in the visiting room. 

Attorney General Nixon blamed the 
entire scandal on Sheriff Russell. Nixon 
said Russell knew about the corrupt ac- 
tivities at the jail and did nothing to stop 
it. Russell disagreed that he was ulti- 
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mately responsible. “I think people have 
to see the totality of the circumstances,” 
he said. “One can’t be held accountable 
for the actions of employees. We’re talk- 
ing about a two-year period, and we’re 
talking about maybe 15 isolated events 
that took just a few minutes to accom- 
plish. I don’t think anyone could be held 
to that standard.” Nixon, who filed a pe- 
tition to remove Russell from office, said 
the defense was “ridiculous.” Judge 
Scott agreed and granted Nixon’s peti- 
tion, finding that Russell knew of the 
problems at the jail but did nothing to 
intervene. 

Georgia: 

Jail Reformer Murdered 

The DeKalb County Sheriff’s De- 
partment, just east of downtown Atlanta, 
has suffered from corruption for years. 
Four of the last five sheriffs have either 
been convicted, indicted or investigated 
on suspicion of misusing their positions 
for personal financial gain. Each has 
been accused of exploiting his virtually 
unbridled control over an immense bud- 
get for the largest local jail east of the 
Mississippi. 

The sheriff controls a $5 1 million bud- 
get, three-fourths of which is spent on 
running a jail with about 3,500 prisoners. 
The jail contracts with private companies 
for maintenance, medical and food services, 
all of which run into the millions each year. 
A separate police department investi- 
gates crimes, while the sheriff, who 
makes $95,000 a year, runs a 700-em- 
ployee department that manages the jail, 
serves warrants and protects the courts. 

Although the DeKalb County Com- 
mission has authority to control the 
sheriff’s budget, it usually defers to the 
sheriff and has rarely made changes. 
“There aren’t many areas of government 
where you see that much autonomy to con- 
trol that much money vested in a single 
person,” said Robert E. Wilson, a former 
Dekalb County prosecutor. “It costs a lot 
to run that jail every year, and it’s become a 
breeding ground for corruption.” 

One sheriff took kickbacks from a 
bail bondsman. Another took pay- 
ments from bonding companies and 
service providers. The last sheriff, 
Sidney Dorsey, is being investigated 
by a grand jury for suspicion of using 
on-duty deputies to staff his private 
security firm and for assigning prison- 
ers to work on houses owned by 
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political supporters of his wife, an At- 
lanta city councilwoman. 

Dorsey was elected sheriff in 1996. 
As sheriff, he allegedly continued the 
illegal practice of allowing bonding 
companies to solicit business from an 
office in the jail, without paying rent. 
These bonding companies racked up a 
near half-million dollar debt in uncol- 
lected, forfeited bonds. Apparently, the 
bonding companies never paid the 
county when prisoners failed to appear 
in court. Dorsey also hired his daugh- 
ter as the department’s spokeswoman. 
His personal aides included a former 
state legislator convicted of graft and 
a judge who was removed from the 
bench for incompetence. 

In the Summer of 2000, Derwin 
Brown, a former police captain and self- 
styled reformer, defeated Dorsey in an 
election that came on the heels of news 
reports concerning his misconduct. 
Following his election, Brown an- 
nounced that he would audit the 
sheriff’s department and told 38 em- 
ployees, most of them allies of Dorsey, 
to start looking for new jobs. One of 
the 38 was deputy Patrick Cuffy. 

On the night of December 15, 2000, 
just three days before he was scheduled 
to take office. Brown was shot 1 1 times 
in his driveway. The investigation into 
the murder was proceeding slowly until 
two men were charged with lying about 
Cuffy’s whereabouts on the night of the 
shooting. Following the arrests, another 
gun battle broke out in Cuffy’s front yard. 
At least 59 shots were fired. Jeffery 
George was killed, and Dania Hewitt, a 
friend of Cuffy’s, was charged with the 
murder. Cuffy has been charged with re- 
moving evidence from the scene. 
Although police have yet to link the two 
killings, suspicions run high and officials 
are clearly working on the assumption 
that the deaths are related. 

A grand jury has been investigating 
corruption in the sheriff’s department, 
and another is investigating Brown’s 
murder. “I really believe now there’s prob- 
ably a cancer in our county,” said District 
Attorney J. Tom Morgan, “and these two 
grand juries hopefully will be the sur- 
geons we need to cut it out.” 

But Brown’s widow, Phyllis Brown, 
questions whether the mastermind be- 
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hind her husband’s killing will ever be 
caught. She said she is confident that 
Dorsey was involved. “There’s a say- 
ing that absolute power corrupts 
absolutely,” she said, “and if you look 
at the history of sheriffs generally, they 
have absolute power.” Dorsey, how- 
ever, has denied any involvement in the 
murder, which remains unsolved. [PLN 
will report future developments as they 
occur.] 

The Big Picture 

The stories above are typical of the 
types of abuse and corruption occurring 
in local jails across this nation. In fact, 
PLN has been reporting similar events 
for nearly 1 1 years and anyone who has 
spent time in a county jail knows how 
bad conditions can be. But despite the 
obviousness of the problem, the main- 
stream media has yet to cover the topic 
as a systemic breakdown. Instead, prob- 
lems at county lock-ups are viewed as 
“local” and are left to city papers or tele- 
vision stations to report, if reported at 
all. No one discusses the fact that these 
types of incidents are wide spread, per- 
vasive, and national in scope. 

Perhaps the national media doesn’t 
report the abuses experienced by jail de- 
tainees because those prisoners are 
typically poor and underprivileged. Per- 
haps these “second class” citizens are 
viewed as less deserving of common hu- 
man dignity. One can certainly draw that 
conclusion from the lack of meaningful 
discussion concerning the topic. 

Of course, prisoners also bear some 
of the responsibility for the conditions 
they must endure while incarcerated in 
local jails. If the very prisoners who are 
being oppressed and abused don’t speak 
out for themselves, then why should oth- 
ers be concerned? 

Social problems like race or class op- 
pression are only recognized and 
corrected when enough people rally to 
end it. Now that Americans are being 
incarcerated at a staggering rate, maybe 
there are enough citizens affected by 
barbaric jail conditions to force meaning- 
ful debate and reform. However, it 
remains to be seen how many more will 
die before changes are made. | 

Sources: Albuquerque Journal, Los 
Angles Times, Rome News-Tribune, The 
Courier-Journal, The Oregonian, The 
New York Times, APBnews.com. 
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From the Editor 

by Paul Wright 


LN frequently reports on 
litigation and news arising from 
jails. This month’s cover story, America ’s 
Jails: The Dungeons of the New 
Millenium, takes a broad look at the 
problems afflicting American jails: bru- 
tality, overcrowding, medical neglect, 
corruption, sexual assaults, etc. In many 
respects jails are like prisons, but there 
are important distinctions. Virtually ev- 
ery county in America has a jail — a jail 
that local media dutifully ignore for the 
most part until prisoners start being 
hauled out in body bags. 

With a half million prisoners in jail 
at any given time, and millions of people 
cycling through them each year, jails are 
huge players in the criminal justice sys- 
tem. Mostly funded at the local level, 
jails typically consume huge portions of 
local budgets with little critical examina- 
tion by anybody. The cover story may 
seem geographically diverse and the 
problems dissimilar but we hope to make 
the point that the problems in American 
jails, which have been well documented 


for decades by assorted authors, inves- 
tigative commissions, and extensive 
litigation, have, if anything, become 
worse. 

We have made some important 
changes at PLN’s office in recent months. 
First, we have upgraded our office tech- 
nology with new computers and 
software to allow better data process- 
ing. Second, we have finally switched 
over to a new, custom designed mailing 
list program which has been sorely 
needed for many years. The new mailing 
list program will allow us to provide bet- 
ter and more efficient subscription 
services. If you have had any subscrip- 
tion related problems in the past eight 
months, but have not written to PLN 
about it, this is the time to do so. In com- 
bination, these steps will greatly 
improve our ability to serve our readers. 

PLN’s matching grant campaign is 
still underway. As of September 1, 2001, 
PLN has received a total of $2,963. We 
have until March 3 1 , 2002, to obtain the 
full amount of the grant. If you have 


not yet donated to our matching 
grant campaign, please do so. 

As the holiday season approaches, 
readers should consider purchasing gift 
subscriptions to PLN, or books from 
PLN, as ideal holiday gifts for friends 
and loved ones. For prisoners, we are 
also offering free books for those who 
start or extend a subscription for four 
years for $72. (See page 15 for details.) 

Enjoy this issue of PLN and encour- 
age others to subscribe. | 
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The Connally Seven - A Texas Prison Escape and its Aftermath 

by Roger Hummel 


T he John B. Connally State 
Prison is a 2,800-capacity maxi- 
mum security facility for men. As part of 
Texas’ $2 billion prison building frenzy 
of the 1990’s, construction of the so- 
called “Michael prototype” unit was 
completed in 1994; the first prison- 
ers arrived in the summer of 1995. 

Located in rural Karnes County 
about 50 miles southeast of San Anto- 
nio, the prison brought 743 low-paying 
jobs to the area, including slots for about 
550 prison guards. Annual starting sal- 
ary for a Texas prison guard is just under 
$19,000; and raises are typically small and 
infrequent. As a result, most Texas pris- 
ons are dangerously understaffed. 

It was not surprising, then, that on 
December 13, 2000, only 96 guards 
showed up to fill the 127 positions allo- 
cated for the 12-hour day shift at the 
Connally prison, nor was it surprising 
that shortly after lunch on that day, seven 
minimum custody prisoners took advan- 
tage of the short staffing and other flaws 
in the security system to liberate them- 
selves. 
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During the next 6 weeks, the Connally 
Seven robbed a Radio Shack store near 
Houston, as well as a sporting goods 
store near Dallas where they fatally shot 
a policeman. They changed their appear- 
ances by growing facial hair, bought a 
34-foot motor home, and took up resi- 
dence in a Colorado RV park, holding 
themselves out as Christian missionar- 
ies. They completely confounded the 
legions of feckless law enforcement offi- 
cials who pursued hundreds of dead-end 
tips in their nationwide manhunt until 
January 20, when Wade Holder, owner of 
the RV park, telephoned the FBI and said, 
“They’re here.” 

Three of the escapees were arrested 
without incident on January 22, 2001, 
in Woodland Park, an idyllic alpine 
community in the mountains of Colo- 
rado. Joseph Garcia, 29, George Rivas, 
30, and Michael Rodriguez, 38, were 
taken into custody on that Monday 
morning when they drove their Jeep 
Cherokee to the store to buy gasoline. 

Later that day, as squads of law 
enforcement officers surrounded the 
RV park, Randy Halprin, 23, walked out 
of the motor home and surrendered. 
Larry Harper, 37, chose to remain in- 
side the motor home and ended his life 
with a gunshot to his chest. 

Two days later, the last two mem- 
bers of the Connally Seven were 
apprehended at a Colorado Springs 
motel. Patrick Murphy, 39, and Donald 
Newbury, 38, surrendered peacefully 
after being granted a brief, pre-dawn 
telephone interview with a local TV 
newscaster, Eric Singer, of KKTV. 

“The [Texas criminal justice] sys- 
tem is as corrupt as we are. You going 
to do something about us, well do some- 
thing about that system too,” said 
Newbury in the interview. 

On January 11, 2001, the Institu- 
tional Division of the Texas Department 
of Criminal Justice (TDCJ) released an 
83-page “Serious Incident Review.” 
That review, made public at a press con- 
ference eleven days before the first 
escapees were captured, shifted most 
of the blame for the escape and its con- 
sequences to low-ranking guards and 
workers in the prison system. 

Timothy Keith, formerly warden at 
the Connally prison, was transferred to 
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a low-paying job in an obscure back- 
water of the prison system. A civilian 
employee was suspended for 3 weeks. 
On the day of the escape, he had failed 
to report that a group of prisoners, later 
determined to be the Connally Seven, 
were loitering unsupervised in the 
prison’s Maintenance Department. 
Two prison guards, who inexplicably 
silenced an alarm without bothering to 
investigate its source or cause while 
the escape was in progress, were sus- 
pended for a few days. 

Texas legislators, dismayed by 
TDCJ’s slapdash whitewash of the es- 
cape and its aftermath, ordered prison 
administrators to bring in independent 
outside consultants to review the sys- 
tem and recommend changes. 

Security Response Technologies of 
Middleton, Massachusetts, was re- 
tained to conduct a professional, 
in-depth analysis with a view to pre- 
venting a repeat performance of the 
Connally escape. The SRT report was 
released April 6, 2001. The repercus- 
sions continue to resonate throughout 
the Texas prison system. 

The SRT report hammered TDCJ 
for lax security and urged prison offi- 
cials to adopt more rigid standards to 
ensure that prisoners remain confined. 

Despite the fact that the Connally 
prison successfully passed two secu- 
rity audits in 1999, “there is little doubt 
that the security breaches had been 
standard practice in the months and 
years leading up to the escape,” the 
report stated. 

“While these breaches were appar- 
ently overlooked by administrators of 
the unit and the auditors, they were not 
overlooked by the offenders who es- 
caped.” 

The SRT report recommended that 
prison officials beef up security in 
guard towers, limit prisoners’ access 
to tools, and carefully monitor the 
comings and goings of prisoners within 
each facility. 

The SRT report specifically recom- 
mended that tower guards should be 
required to make regularly scheduled 
security calls to the central control 
room; that prisoners should not be al- 
lowed access to a guard tower or 
control room for any purpose; and that 
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Connally Seven (cont.) 


tower guards should be required to 
wear their side arms at all times. 

A second review of Texas prison 
policies, also released on April 6th, fo- 
cused on the prisoner classification 
system. Written by James Austin of 
George Washington University, the re- 
port faults the prison system, saying 
that TDCJ misclassifies prisoners by 
allowing those with a history of escape 
attempts and assaults on guards to 
work in areas where they have limited 
supervision and access to potentially 
dangerous tools. 

TDCJ’s classification system, 
says Austin, only considers a 
prisoner’s behavior while he is in cus- 
tody. Austin recommends that 
classification takes into account the 
type of crime committed by the pris- 
oner as well as his previous criminal 
record and the length of his sentence. 

Many of Austin’s recommenda- 
tions have already been implemented. 
In addition to the new job restrictions, 
the overall classification system is be- 
ing revamped. TDCJ’s minimum 
custody classification will change from 


two to three sublevels so prisoners can 
be better supervised based on their 
length of sentence, the nature of their 
offense, and their history of escapes 
and violence. 

Prison officials have taken other 
steps to improve security in the wake 
of the Connally escape. Many of these 
are cosmetic, high-visibility actions in- 
tended to impress the media, the public, 
and the legislators. For example, guards 
are being issued stab-proof vests and 
chemical-spray agents. Some guards 
are receiving specialized training in de- 
fensive tactics. 

Other steps include moving pris- 
oners — those who have long 
sentences or have been convicted of 
violent offenses, as well as those who 
have shown that they may be flight 
risks — from dormitories to the more 
secure cell-block housing buildings. 

Further, prisoners are no longer al- 
lowed to issue tools to other prisoners 
and there is more stringent control of 
how tools are checked out. 

Prison officials are also working on 
a scheme to identify and better alert 
guards about prisoners who have taken 
hostages, tried to escape, or have a his- 
tory of slipping out of their restraints. 


While it may all look good on pa- 
per, prison demographics may render 
the new measures unworkable. Texas 
is locking up a growing population of 
young, violent offenders with very 
lengthy sentences. As the concentra- 
tion of these high-risk prisoners 
increases, the pool of available pris- 
oner-workers who are needed to run 
each prison shrinks. There may not be 
enough eligible prisoners to perform 
the “sensitive” jobs needed to ensure 
a prison operates smoothly. 

As for the six surviving members 
of the Connally Seven, so far, only one 
has been tried for the killing of police 
officer Hawkins. On August 29, a Dal- 
las jury sentenced George Rivas to 
death. However, under Texas’ law of par- 
ties, all the remaining members of the 
Connally Seven could face the death 
penalty for the shooting death of the 
police officer who had the misfortune 
to interrupt the robbery of the subur- 
ban Dallas sporting goods store. | 

Sources: Associated Press, the Austin 
American-Statesman, The Dallas Morn- 
ing News, the Fort Worth Star-Telegram, 
the Houston Chronicle, personal corre- 
spondence and interviews. 


Contribute to PLN’s Matching Grant Campaign 


A PLN supporter will provide a match- 
ing grant for all individual donations 
made to PLN between July 1, 2001, and 
March 31, 2002, up to $15,000. The 
matching grant does not apply to money 
sent to PLN to pay for subscriptions or 
books, and it does not apply to grants 
from foundations. It applies only to in- 
dividual donations. Donations by non- 
prisoners will be matched dollar for dol- 
lar up to $500. Donations by prisoners 
will be matched two dollars for every 
dollar donated. All donations are tax 
deductible. Unused stamps and em- 
bossed envelopes are fine. No amount 
is too small. We will announce the total 
amount raised in each issue until we meet 
the $15,000 maximum or reach the dead- 
line. 
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Not Part of My Sentence: The Rape of Washington Prisoners 

by Silja J.A. Talvi 


G ig Harbor, Wash. - Annette 
Guzman- White, a 32-year-old 
minimum-security prisoner incarcerated 
on a second-degree burglary charge at 
the Washington Correction Center for 
Women (WCCW), is eager to get out of 
prison. 

It’s something that could probably 
be said of most of Washington’s 15,000 
prisoners, just slightly over 1,000 of 
whom are women. 

But Guzman- White says that her 
time at WCCW has put her through a 
kind of emotional hardship she says she 
wouldn’t wish on anyone. She alleges 
that a male prison guard, Joseph Solaita, 
preyed on her vulnerabilities and coerced 
her into a sexual relationship. 

Solaita, who was fired last year but 
not charged with a crime, has been ac- 
cused by at least two other women of 
rape or sexual assault. 

One of those women, Rosie 
Hamann, alleges that Solaita forcibly 
raped her in September 2000, informa- 
tion which only emerged after prison 
investigators approached each of the 
women separately to confirm an anony- 
mous report that Solaita was having sex 
with prisoners. Even then, the women 
were not eager to share the informa- 
tion, and Guzman-White initially 
insisted she had no sexual contact with 
Solaita whatsoever. “I denied every- 
thing. I was scared of what would 
happen,” she now admits. 

Guzman- White finally told the truth 
in September, 2000, after prison investi- 
gators repeatedly reassured her that she 
would not be punished for telling the 
truth. 

Since then, Susan Luna, a former 
prisoner at WCCW, has also alleged that 
she was sexually harassed and molested 
by Solaita. 

And when those allegations came 
to light, another prisoner came forward 
in November, 2000, with a confidential 
written statement to the DOC that Solaita 
had repeatedly sexually harassed her 
when he first began working at WCCW. 
While she has not filed claims for dam- 
ages, she alleges that Solaita stood in 
front of the kitchen and told her, “I’m in 
hog heaven up here,” in reference to his 
job in a women’s prison. 


On one occasion, she writes in her 
sworn declaration, he pulled his penis 
from his pants and said, “You want this, 
you know it.” 

Solaita did not return calls for com- 
ment. 

And WCCW prisoner Tamara Smith 
has alleged sexual harassment and physi- 
cal contact of a sexual nature involving 
various other male guards while she was 
showering in the prison. A fifth prisoner, 
Danielle Revis, says she was coerced into 
having sex numerous times with a cook 
at WCCW. 

All five women have filed claims for 
damages against the state in the last sev- 
eral months. 

Two years ago, Washington 
State legislation finally 
criminalized sex between 
guards and prisoners. 
Allegations at a women’s 
prison raise new questions 
about how much has changed 
for women doing time. 

Is Consensual Sex “OK”? 

Tim Tesh, an attorney with the Se- 
attle law firm Browne & Ressler 
representing the prisoners, says that a 
mediation between him and the DOC in 
July “was a joke,” and that in the mean- 
time, Guzman- White has been enduring 
punishments at WCCW, including place- 
ment in isolation for a minor infraction. 

His office now plans to team with 
non-profit legal agencies to file a class- 
action lawsuit. Tesh hopes that the 
lawsuit will result in monetary payment 
to the prisoners and improvements in 
the “prison culture” at WCCW to pre- 
vent similar incidents from happening 
in the future. 

“What is perceived to be consen- 
sual sex between correctional officers 
and prisoners is ‘OK’ and continues to 
be tolerated in the prison,” says Tesh. 
“It’s part of the code of silence.” 

But prison officials say nothing 
could be further from the truth. 

“As an agency, we have a no-toler- 
ance policy for this type of behavior by 
DOC personnel, volunteers or contrac- 


tors,” answers WCCW Superintendent 
Belinda Stewart. “I take the time to tell 
new employees, very bluntly, that I ab- 
solutely have a no-tolerance policy for 
this kind of behavior. We have a job to 
do as professionals to keep the environ- 
ment safe for the people that are 
incarcerated within our system, and 
when staff overstep boundaries, it can 
make this kind of environment unsafe 
and dangerous to be in.” 

“As a woman myself,” she adds, “I 
don’t want people overstepping bound- 
aries with me, and so it’s important that 
we keep this environment safe.” 

Indeed, the DOC’s official zero-tol- 
erance stance on sexual relations 
between guards and prisoners helped to 
usher in legislation which went into ef- 
fect two years ago, criminalizing rape 
and other forms of sexual contact, con- 
sensual or not, between guards and 
inmates. 

At the urging of the DOC, 
Washington’s Sexual Offenses chapter 
of the criminal code was revised to find a 
person guilty of a class C felony when 
that person, whether employee or con- 
tract personnel, was proven to have had 
sexual intercourse with a person under 
correctional supervision. (Sexual miscon- 
duct of any other kind is classified as a 
gross misdemeanor.) 

The law was further written so that 
prisoners would not be penalized for dis- 
closing information about sexual contact 
or abuse. Under revised state regula- 
tions, prison guards (or other employees 
of the state) would immediately be sus- 
pended, investigated, and terminated 
from employment in the case of a pre- 
ponderance of evidence of sexual 
misconduct. 

“That is the process that is intended 
under the law,” explains State Senator 
Jeanine Long (R-Mill Creek), who spon- 
sored the senate bill to criminalize sexual 
relations between guards and prisoners. 
“If [the DOC] is following it, everything 
should work out in the proper way.” 

“It’s a two-way street,” adds Sena- 
tor Long. “The officers have authority 
and ability to influence where a person 
is held and how long they’re held, and 
prisoners have the ability to cause a cor- 
rectional officer to be investigated and 
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possibly lose their job. We attempted in 
the law to balance those two areas.” 

Quiet Firings and Resignations 

In the two years since the law went 
into effect, investigations of sexual 
misconduct and terminations of em- 
ployment have occurred. In these most 
recent cases, WCCW confirms that 
Solaita is no longer employed by the 
DOC, but Stewart indicates that there 
have been no other terminations of 
employment of personnel related to 
sexual misconduct allegations. 

And in the interim, the state has 
paid out hefty sums of taxpayer dol- 
lars by way of settlements to some 
prisoners who alleged sexual abuse 
in various prisons before and after 
the law was passed. 

In total, according to information 
obtained from the Office of Risk Man- 
agement, nearly a half-million dollars has 
been paid out in settlements since 1998, 
including a $150,000 settlement to 
Heather Wells, a WCCW prisoner who 
alleged she was raped by guard Michael 
Stevens. She endured punitive segrega- 
tion when she came forward with her 
allegations, and later conceived his child. 
See: Wells v. Stevens, Pierce County Su- 
perior Court, Case No. 97-2- 1 1968- 1 . 

Stevens, who initially denied any 
sexual contact with Wells, was proven 
to be the father through paternity test- 
ing. He later tried, unsuccessfully, to 
gain custody of the child. Stevens was 
never charged with a crime, although he 
did resign from his position. 

And while some prison guards 
may be losing their jobs, or are be- 
ing pushed toward resignation, they 
have not faced criminal charges. 

The one recent exception involved 
a female sergeant, Monika Sukert, who 
had worked at the Clallam Bay Correc- 
tions Center (CBCC) for 14 years, who 
resigned from her position in December 
2000 for having relations with a male pris- 
oner. 

Sukert entered a guilty plea to cus- 
todial sexual misconduct in February 
2000 and was sentenced to one year in 
jail, with all but 10 days suspended. 

“What we need to see are aggres- 
sive prosecutions, and the people who 
actually perpetrate these crimes 
brought to justice,” emphasizes 
Christensen, who helped to write Am- 
nesty International USA’s Abuse of 
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Women in Custody, a state-by-state 
survey released in March 2001. 

“It’s a terrible sign to send to other 
correctional officers who work within 
these systems that you can do these 
things and go unpunished, or get a slap 
on the wrist, or get let out through the 
back door.” 

Superintendent Stewart forwarded 
Solaita’s file in November 2000 to the 
Pierce County Prosecutor’s Office. De- 
spite the investigation that resulted in 
his firing, the local prosecutor’s office 
opted not to file charges in late June, 
when Deputy Prosecutor Mary 
Robnett cited a lack of “corroborat- 
ing evidence” to ensure conviction. 

Senator Long criticized decision not 
to prosecute, telling the Seattle Times on 
June 21 that “[t]he guards, in these cases, 
have tremendous power and authority 
over the inmates.” 

Tesh expressed outrage at the rea- 
soning of the prosecutor’s office, and 
promptly filed a civil rights complaint 
with the FBI and the U.S. Attorney’s Of- 
fice. No significant action has been taken 
on those complaints thus far. 

The Coercion Game 

To Guzman- White, the memories of 
the encounters in August and Septem- 
ber last year still haunt her. She 
explains, with halting words, how she 
was coerced into a sexual relation- 
ship with the guard on her second 
day in the minimum-custody unit 
where he worked. 

After approaching Guzman- 
White earlier in the day, the guard 
asked to talk to her after midnight, 
when most prisoners are asleep, to 
“ask her a few questions.” 

Then, after midnight, the guard be- 
gan a several-hour-long game of 
seduction and insistent sexual behavior, 
asking her if she had ever “been” with 
women while in prison, and asking her 
what her “nationality” was. 

“I’ve never been with a Hispanic 
woman before,” Guzman- White remem- 
bers Solaita saying. 

Guzman- White recounts that she felt 
frightened and confused, and that she 
tried to fend off his advances and re- 
quests for oral sex several times in those 
early morning hours. Eventually, the 
guard took her to a staff break room 
where, she says, she finally gave into 
his insistence that they have sex. 
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“I was feeling vulnerable ... I felt like 
he had something over me,” she says. “I 
knew he could make my time harder [in 
prison].” 

When the guard returned after a va- 
cation he resumed his sexual contact with 
Guzman- White. It was a situation, she 
says, which left her racked with guilt, 
confusion and fear, especially as she says 
that he warned her not to say anything 
about the situation lest she jeopardize 
his job. 

Over the past few years other situ- 
ations involving the sexual abuse and 
rape of female prisoners by male guards 
have involved more overt threats, includ- 
ing a case in 1998 where, according to 
internal DOC documents, a prison guard, 
Robert Perry, had sex with a mentally ill 
prisoner at WCCW and then told her 
that if she ever said anything about the 
sexual contact that she would be 
“taken care of.” Perry, who was subse- 
quently dismissed, further informed the 
prisoner that he would kill anybody if 
they said anything about the incidents. 

In Seattle, attorney Rebecca Roe 
also won a $50,000 settlement for Valerie 
Stone in April 1999 regarding allega- 
tions of a November 1994 rape that 
occurred during a physical exam given 
by the now-deceased gynecologist. Dr. 
Dale Huber. At the time, Dr. Huber re- 
signed, but was never charged with a 
crime. See: Stone v. Huber, Pierce County 
Superior Court, Case No. 97-2-12100-6. 

Several incidents involving sexual 
relationships and overt or veiled threats 
were also exposed at McNeil Island Cor- 
rections Center, says David Gerhke, of 
the Seattle law firm Gerhke and Tizzano. 

Gerhke represented a woman, 
Brenda Pierce, who won a $50,000 
settlement in 1998 after she alleged she 
had been raped by guard Jeffrey 
Donaldson. Gerhke says that it was 
made clear to his client from day one 
that the guard had the power to have 
her sent back to WCCW to serve out a 
much longer sentence than the special 
six-month program offered to eligible 
prisoners by McNeil’s Work Ethic 
Camp (WEC). See: Pierce v. Donaldson, 
Pierce County Superior Court, Case No. 
97-2-09855-1. 

“Most correctional officers are good 
and dedicated people, although they’re 
underpaid and get no respect,” stresses 
Gerhke. “But part of what’s going on 
[with these sexual assaults] is the power 
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Not My Sentence (cont.) 


and control issue. When you want to 
dominate and rape women, by God, what 
better [job] than being a prison guard?” 

The ‘upper echelons’ of the DOC com- 
pound the problem of recognizing and 
addressing the prevalence of sex behind 
prison walls, Gerhke says, because an “us 
versus them” mentality is pervasive. 

“They’ve got this real attitude that 
they’re above the law. They’ve got a 
tough job, they know how to do it, and 
us outsiders shouldn't try to make sug- 
gestions or tell them how to do it. 
They’re resistant to change.” 

Donaldson maintained his inno- 
cence and was never charged with a 
crime, despite another settlement for 
$22,500 involving another female pris- 
oner, Trisha Mechtley, who made similar 
allegations against him. See: Mechtley 
v. State of Washington, Thurston County 
Superior Court, Case No. 97-2-00752-3. 

But in a sworn declaration filed in 
Thurston County Superior Court in 1997, 
Donaldson provided a rare and interest- 
ing glimpse into the kind of atmosphere 
that made sexual misconduct possible, if 
not normalized. 

“There was a great deal of prisoner 
sex,” wrote Donaldson in his declaration. 
“Sexual activity occurred regularly be- 
hind the gym, behind the kitchen and in 
the bathrooms. I recall a case where one 
prisoner was “sold” to another for 
stamps. ... Drug smuggling and drug-for- 
sex exchanges were major problems.” 

Donaldson mentions personally in- 
vestigating sexual contact between a 
cook and a female prisoner, and names 
two guards, a Sergeant Long and Ralph 
Wilkins, whom he had understood to be 
engaging in sex with prisoners. He also 
refers to a widespread rumor that an un- 
named physician’s assistant who 
serviced the WEC was “doing more than 
gynecological examinations, that he 
wasn’t wearing gloves, that he was feel- 
ing prisoners up, that women were being 
called in for exams without explanation.” 

“The state has that declaration,” 
Gerhke points out. “As far as 1 know, there’s 
been no official investigation of that.” 

Recent DOC response to a public 
disclosure request filed by Paul Wright 
of Prison Legal News indicates that the 
DOC substantiated charges against at 
least 15 employees involved in sexual 
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harassment or assaults occurring be- 
tween January 1995 and January 2001 at 
McNeil Island Corrections Center. 

Donaldson’s declaration and its de- 
scription of the sexual environment at 
McNeil’s WEC over the past several 
years may have contributed to a recent 
DOC decision to transfer the remaining 
women — who were said to number no 
more than a dozen — from the WEC to 
WCCW. It is unclear if the women, 
who were transferred on April 6, will 
still be eligible for the shorter sen- 
tences granted to prisoners who 
participate in the kind of job and life 
skills training touted by the WEC 
program, as the DOC did not offer 
comment on the subject. Roughly 40 
men remain enrolled in the program. 

Gerhke considers the transfer of the 
women to the prison from WEC to be 
“utterly outrageous.” 

“They can’t control their own staff- 
ing and personnel problems, so they have 
to punish the women that otherwise 
would be qualified and deserving of 
something like this,” Gerhke says em- 
phatically. 

Protecting Women Prisoners 

Much of the existing debate about 
how to best protect female prisoners 
from sexual abuse centers around the is- 
sue of the prevalence and the effect of 
male guards in female prisons, as well as 
the issue of supervision of guards in 
prison settings in general. 

Statewide, the DOC employs 2,755 
guards, 78 percent of whom are male. At 
WCCW, says Stewart, 57 percent of 
guards are men, and 43 percent are fe- 
male. (The national average of male guards 
working in female prisons is 41 percent, 
according to a 1997 prison survey.) 

Human rights organizations and 
many prisoner advocates are calling for 
women’s prisons to be predominantly or 
entirely staffed by women and, where 
that is not possible, for male guards to 
not be allowed unsupervised access to 
women’s living quarters. 

The position taken by Amnesty In- 
ternational is supported by international 
standards, including the United Nations’ 
Standard Minimum Rules for the Treat- 
ment of Prisoners, which states that 
“women prisoners shall be attended and 
supervised only by women officers.” 

All EU countries abide by this rule, 
says Christensen, and male guards were 
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rare in U.S. women’s prisons until the 
1970s, when anti-discrimination laws 
were applied to prison employment. 

But the call for exclusively female- 
staffed prisons or for increased 
supervision doesn’t go over well with 
state officials and prison administrators. 
“How many layers of supervision do you 
impose? It isn’t workable,” says Sen. 
Long. “We have women guarding men 
in other [prisons], so are we going to say 
that we can only have men guarding men? 
I think we’d get into some discrimination 
issues if we did that.” 

Guzman- White herself argues that 
more careful supervision of all prison 
guards would make the lives of female 
prisoners better and safer than an all- 
female-staffed prison, particularly as 
she cites instances of women guards 
who “stalk” prisoners and sexually or 
physically harass female prisoners. 

“I think we have a nice female com- 
pliment at this institution, and it’s about 
people acting professional in the work- 
place,” answers WCCW Superinten- 
dent Stewart. “There’s no scientific 
study to say that if we had more fe- 
males here that [sexual assaults] 
wouldn't happen.” 

Underlying the entire issue is the 
overcrowding of prisons statewide. 
WCCW itself is operating at 110% ca- 
pacity. Drug laws, mandatory minimums, 
and three-strikes sentencing have con- 
tributed to overpopulation throughout 
the state. (Drug-related crimes now con- 
stitute the highest category of offenses 
among state prisoners, at 21.5% of sen- 
tencing charges.) 

The bottom line, says Tesh, is the 
fact that no prisoner, regardless of their 
crime or gender, deserves to be subjected 
to violations of basic and inalienable 
human rights. Two years after the pas- 
sage of legislation criminalizing sexual 
relations between guards and prisoners, 
Tesh says that point still needs to be 
made. 

“Rape is cruelty. Sexual assault is 
cruelty,” he stresses. “A ‘zero-tolerance’ 
policy [relating to sexual abuse] doesn’t 
mean anything if you have no enforce- 
ment of that policy.” | 

Silja J.A. Talvi is a Seattle-based jour- 
nalist who writes frequently on criminal 
justice and prison-related issues. A 
shorter version of this article first ap- 
peared in In These Times. 
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The Cost of Running Washington’s Rape Camps 

by Paul Wright 


A s the accompanying article. Not 
Part of My Sentence, makes 
clear, the sexual abuse of female pris- 
oners by male prison employees is 
an endemic problem. As past issues 
of PLN show, this problem is not 
confined to any single state or prison 
system, but is national in scope. 

Surprisingly, given the number of 
sexual assaults of prisoners by staff that 
are taking place, there is relatively little 
litigation ensuing as a result. A PLN 
investigation of settlements and verdicts 
paid out by the Washingon Department 
of Corrections (DOC) between 1994 and 
2000 shows that the Washington DOC 
has paid out a little over a half million 
dollars to settle nine sexual assault law- 
suits filed in state courts by female 
prisoners and one by a male prisoner 
sexually assaulted by a female guard. 
(See accompanying article.) Interest- 
ingly, none of the cases have gone to 
trial, with the attorney general’s office 
opting to settle those cases even where 
the prison employee defendant claimed 
the sex was “consensual.” [Federal 
courts have held that the prisoner’s 
“consent” to sex with a prison employee 
is not a defense under the Eighth 
Amendment, even in the absence of laws 
that criminalize all sexual contact be- 
tween staff and prisoners, regardless of 
consent. These laws are similar to statu- 
tory rape laws.] 

An analysis of the Washington 
DOC’s settlement figures indicates that 
in the prison system’s actuarial table, a 
rape is “worth” $50,000; a rape where 
pregnancy and an abortion result is 
“worth” $110,000; and a sexual assault 
where a child is bom as a result is “worth” 
$150,000, the highest amount paid to date. 

In 1997 the Tacoma News Tribune 
reported that from 1994 through 1997, 
prison officials at the Washington Cor- 
rections Center for Women (WCCW) in 
Gig Harbor and the McNeil Island Cor- 
rections Center (MICC) in Steilacoom, 
alone investigated 24 cases of sex be- 
tween prisoners and staff, substantiating 
12. “The rest have been unsubstanti- 
ated, but that doesn’t mean they didn't 
happen,” said David Savage, who was 
then the director of the DOC’s Office of 
Correctional Operations. The most ob- 

Prison Legal News 


vious conclusion is that even substanti- 
ated claims of prison rape rarely result in 
litigation, civil or criminal. 

Between 1992 and 1997 the Wash- 
ington DOC paid only $8,500 to settle two 
sexual abuse lawsuits by WCCW pris- 
oners. Julia Washington filed suit 
claiming that a prison counselor coerced 
her into having sex with him in 1989. She 
later settled her lawsuit for $5,000. In 1997, 
Teresa Glover settled a lawsuit for $3,500. 
Glover claimed that while she was recov- 
ering from an asthma attack in St. Joseph’s 
Hospital in Tacoma, she awoke to find 
prison guard Curtis Higginbotham fon- 
dling her breasts through her hospital 
gown. Glover reported the assault and 
was duly threatened, harassed and retali- 
ated against by prison officials for doing 
so, a common theme among prisoners 
who report sexual assaults in Washing- 
ton state. Glover was represented by 
Seattle attorney Katrin Frank. See: 
Glover v. Higginbotham, Pierce County 
Superior Court, Case No. 95-2-03 175-2. 

In addition to the four cases men- 
tioned in the accompanying article, which 
resulted in settlements ranging from 
$22,500 to $150,000, the DOC has settled 
two other cases involving female pris- 
oners raped by male prison guards. In 
1998 the DOC paid former WCCW pris- 
oner Stephanie Hamilton-McKendry 
$1 10,000 to settle a lawsuit in which she 
claimed that prison guard Curtis 
Higginbotham had raped and impreg- 
nated her, and that she had an abortion 
as a result. In subsequent criminal pro- 
ceedings, Higginbotham was convicted 
of raping Hamilton-McKendry and was 
himself sentenced to prison. The DOC 
had failed to terminate Higginbotham, 
even after he was accused of sexual mis- 
conduct in Teresa Glover’s prior lawsuit. 

In December 1999, the DOC paid 
Christy Kidder, a former prisoner at the 
MICC Work Ethic Camp, $49,625 to settle 
a lawsuit in which she claimed that 
MICC guard Eric Zoot had fondled 
her in a dormitory shower and forced 
her to perform oral sex on him. Repre- 
sented by Vancouver, Washington 
attorney William Dunn, Kidder filed 
suit in Clark County Superior Court. 

So far, in all these cases the state 
has denied tort claims and forced the 


plaintiffs to file suit. When asked why 
the plaintiffs tend to settle for relatively 
small amounts of money, plaintiff’s law- 
yer David Gehrke said that most 
prisoners aren’t used to having much 
money, thus they settle for small 
amounts. Gehrke made the analogy of 
the personal injury lawsuit by a person 
injured on a city bus versus the Mercedes 
owner who sues after being rear ended 
at Microsoft’s headquarters. “They 
lowball you knowing the person doesn’t 
even have a car. Five thousand dollars 
is as much as they’re ever going to see 
at one time. The other guy can’t be so 
easily bought off,” Gehrke said. 

As PLN has reported, litigation by 
female prisoners in other states has 
brought in jury awards in the six and 
seven figure range. While Washington 
law does not allow for punitive damage 
awards, the Washington DOC doesn’t 
appear to want to take a chance that 
citizens on a jury may voice their dis- 
approval of the rampant sexual abuse 
of prisoners by DOC employees. 

Despite widespread sexual abuse of 
female prisoners, relatively few prison 
employees are ever actually prosecuted 
for rape. A Tacoma News Tribune inves- 
tigation in 1997 found that prison officials 
routinely violated state laws requiring 
the prompt notification of law enforce- 
ment officials, and instead found a pattern 
of punishing and harassing prisoners 
who reported sexual assaults by staff. 

On October 2, 1996, an unidentified 
male MICC prisoner reported that a 
guard had performed oral sex on him. 
MICC officials did not report the as- 
sault to Pierce county police until 
December 4, 1996, and then only af- 
ter the guard had confessed and resigned. 

In the rapes of Brenda Pierce and 
Trisha Mechtley by MICC sergeant 
Jeffrey Donaldson (see accompany- 
ing article), prison officials started 
their “investigation” on August 1, 
1996, but did not notify police until 
September 11, 1996, two days after 
Donaldson had resigned. 

To date, the DOC seems to favor 
quiet resignations over active investiga- 
tion and criminal prosecution of DOC 
employees who sexually assault the pris- 
oners in their care. Beyond that is the 
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Rape Camps (cont.) 


issue of the taxpayer-supported legal de- 
fense provided to staff rapists in civil suits. 

As reported in this issue of PLN, 
when transsexual prisoner Douglas 
Schwenk filed suit claiming that 
Washington State Penitentiary guard 
Robert Mitchell had raped her, the at- 
torney general’s office stepped in to 
provide Mitchell with a vigorous defense. 
State law allows the attorney general’s 
office to defend state employees who are 
sued for performing their duties or for 
acts arising from the performance of 
their duties. Apparently, raping pris- 
oners is considered a normal part of 
prison employees’ duties based on their 
representation by the attorney general’s 
office. In Mitchell’s case, his govern- 
ment lawyers argued to the court that the 
law was not clearly established that 
guards could not rape prisoners in their 
care! See: Schwenk v. Hartford, 204 F.3d 
1187, 1197-98 (9th Cir. 2000). The court 
rejected this argument as “absurd.” As 
the court put it: “[A] reasonable prison 
guard simply could not have believed 
that he could with impunity enter the 
cell of a prisoner (transsexual or other- 
wise), unzip his pants, expose himself, 
demand oral sex, grab the prisoner, 
push her up against the bars of the cell, 
and grind his naked penis into her but- 
tocks.” Id., at 1198. Yet the Washing- 
ton attorney general’s office is going into 
court arguing exactly that, ostensibly on 
behalf of Washington taxpayers ! 

While criminal prosecution of DOC 
employee rapists is very rare, having a 
taxpayer funded defense in civil suits for 
rapes, with the state paying out the settle- 
ment awards as well, ensures there is little 
incentive for the investigation of the 
sexual assault of prisoners. Moreover, 
this policy fails to address a conflict of 
interest on the part of prison officials and 
the attorney general’s office alike when 
they are faced with reporting or defend- 
ing criminal actions that also subject 
the state to tort liability. A meaningful 
reform would be the creation of an in- 
dependent ombudsman, with subpoena 
power, to investigate claims of serious 
misconduct within the prison system and 
which in turn could report criminal activi- 
ties by staff to local police. Otherwise 
the situation remains one of the prover- 
bial fox guarding the henhouse. | 


Male Prisoner 
Settles Guard Rape 
Suit for $6,000 

O n November 22, 2000, 
Raymond Holmes, a Washing- 
ton state prisoner, settled a civil rights 
suit against Washington prison employ- 
ees. In 1997-98, while imprisoned at the 
Washington State Penitentiary (WSP) in 
Walla Walla, Holmes was repeatedly 
forced to perform nonconsensual sexual 
acts with Anita Hernandez, a guard at 
the prison. Hernandez threatened to 
infract Holmes with false disciplinary ac- 
tions if he did not perform the 
non-consensual sex acts. Holmes had 
to commit various prison rule violations 
in order to be placed in segregation to 
escape Hernandez’s sexual abuse. 

Holmes retained Seattle lawyer 
Charles Hamilton III and fded a civil rights 
suit in federal court in Spokane alleging 
violations of his federal constitutional 
rights and various state law claims. 

Hernandez and Tana Wood, the 
WSP superintendent, agreed to settle 
the lawsuit by paying Holmes $6,000 
on November 22, 2000. Interestingly, 
the DOC also agreed to provide 
Holmes with five counseling sessions 
with a rape therapy counselor. Such 
counseling has apparently never been pro- 
vided to any female prisoners raped by 
male prison staff, by settlement or 
otherwise. See: Holmes v. Wood, USDC, 
EDWA, Case No. CT-99-5049-EFS. ■ 
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Qualified Immunity Denied in Washington 
Guard’s Rape of Transsexual Prisoner 


T 'lic Ninth Circuit Court of Ap- 
peals has denied a Washington 
guard’s claim of qualified immunity in 
sexually assaulting a transsexual pris- 
oner. The Court also held the protection 
afforded by the Gender Motivated Vio- 
lence Act (GMVA) extends to 
transsexuals, but upheld qualified immu- 
nity for the GMVA claims. The GMVA’s 
civil remedies were subsequently de- 
clared unconstitutional by the Supreme 
Court. 

In June of 1993, Douglas (Crystal 
Marie) Schwenk, a preoperative male-to- 
female transsexual who has assumed a 
female gender role, was incarcerated in 
the Washington State Penitentiary at 
Walla Walla. In September of 1994, 
Schwenk was transferred to the medium 
security Baker Unit where Robert 
Mitchell, a guard, “subjected her to an 
escalating series of unwelcome sexual 
advances and harassment that culmi- 
nated in sexual assault.” Mitchell began 
with winking, imitating oral sex, and mak- 
ing obscene and threatening comments. 
He also watched Schwenk in the shower 
while rubbing his crotch. Mitchell re- 
peatedly demanded sex from Schwenk, 
offering makeup and other “girl stuff’ in 
exchange for sex. Schwenk refused but 
Mitchell persisted, groping Schwenk’s 
buttocks. Mitchell told Schwenk that he 
had sex with a former prisoner and 
“planned to have sex with his neighbor’s 
young son.” Schwenk became terrified. 

This abuse reached the point where 
Mitchell would enter Schwenk’s cell and 
demand oral sex. When Schwenk refused 
to comply, Mitchell unzipped himself and 
repeated his demands, grinding himself 
against Schwenk’s body. When his de- 
mands went unmet, Mitchell threatened to 
have Schwenk “crossed out,” sent to seg- 
regation, then transferred to where she 
would be at high risk for sexual attack by 
other prisoners. After repeated threats and 
advances by Mitchell, an illegal tattoo gun 
was “discovered” in Schwenk’s cell and 
she was sent to segregation for 28 days. 
From there, Schwenk was sent to maximum 
security where she lived in constant fear. 

Schwenk filed an institutional griev- 
ance which was denied as untimely since 
it was filed five days beyond the five day 
timelimit. A year later, Schwenk filed a pro 


se § 1983 complaint in federal court claim- 
ing the sexual assault violated her Eighth 
Amendment rights. The Court appointed 
counsel who amended the complaint, add- 
ing a claim under the GMVA. After 
dismissing the institutional defendants, the 
Court treated Mitchell’s motion to dismiss 
as a motion for summary judgment and al- 
lowed discovery. The Court denied 
Mitchell’s summary judgment and he ap- 
pealed on two grounds: qualified immunity 
with respect to both the Eighth Amend- 
ment claims and the GMVA, and failure to 
state a claim under the GMVA. 

The Court found that Mitchell was not 
entitled to qualified immunity with respect 
to the Eighth Amendment claim since it was 
well established prior to the assault that a 
“sexual assault on an inmate by a guard... 
is deeply offensive to human dignity.” Ar- 
guing that it is permissible for guards to 
rape prisoners, the Washington Attorney 
General’s office claimed that the law was 
only clearly established in the context of 
a guard’s liability for allowing someone 
else to rape a prisoner, not for the guard’s 
own raping of prisoners. The Court 
blasted the Attorney General, finding this 
position absurd, “both legally and as a 
matter of common sense.” The Court went 
on to state that “[wjhere guards themselves 
are responsible for the rape and sexual 
abuse of inmates, qualified immunity of- 
fers no shield.” The Eighth Amendment 
protects prisoners from sexual assault and 
this protection “was unquestionably clearly 
established prior to the time of this alleged 
assault, and no reasonable prison guard 
could possibly have believed otherwise.” 
Simply put, there is “no societal interest in 
allowing prison guards to rape (or attempt 
to rape) inmates with independence or 
without fear of consequences.” 

Regarding the issue of qualified im- 
munity and the GMVA, the Court found 
that the GMVA was not well established 
prior to the alleged assault and Mitchell 
was, therefore, entitled to qualified immu- 
nity on this issue. This claim was 
subsequently rendered moot when the 
United States Supreme Court, in U.S. v. 
Morrison, 529 U.S. 598, 120S.Q. 1740(2000), 
found the GMVA’s civil remedies uncon- 
stitutional. The case was remanded for 
further proceedings. See: Schwenk v. Hart- 
ford, 204 F.3d 1 1 87 (9th Cir. 2000). ■ 
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Jury Awards $5,000 to 
Beaten Texas Prisoner 

by Matthew T. Clarke 


A federal court in Texas has up- 
held a jury award of $5,000 to a 
prisoner who was beaten by a guard, de- 
nying the guard’s motion for judgment as 
a matter of law. 

Daniel Glenn Ostrander, a Texas state 
prisoner, filed suit against Gary Boles and 
David Bergeron, guards at the Stiles Unit 
of the Texas Department of Criminal 
Justice-Institutional Division. Ostrander 
alleged that Bergeron attacked him with a 
riot baton, causing him to lose conscious- 
ness, chipping his teeth, bruising his left 
cheekbone, and causing lacerations to his 
left eye. Ostrander also alleged that the 
defendants retaliated against him. 

Ostrander represented himself at trial. A 
jury returned a verdict in Ostrander’s favor as 
to Bergeron, but found no liability as to Boles . 
The jury awarded Ostrander $500 in compen- 
satory damages and $2,000 in punitive 
damages for the excessive force claim, and 
$500 in compensatory damages and $2,000 in 
punitive damages for the retaliation claim. 

Boles filed a motion for judgment as a 
matter of law. Noting that under Rule 50(b) 
of the Federal Rules of Civil Procedure, a 
court may only grant judgment as a matter 


of law where there is no legally sufficient 
evidentiary basis for a reasonable jury to 
find against the party filing the motion on a 
particular issue, the court found that it could 
only grant such a motion when there is not 
a sufficient conflict of evidence to create a 
question of fact for the jury to resolve. The 
court then held that “when considered 
in the light and with all reasonable infer- 
ences most favorable to the plaintiff, 
there is a conflict in evidence of such 
duality and weight that reasonable and 
fair-minded men in the exercise of impar- 
tial judgment might reach different 
conclusions. Therefore, judgment as a 
matter of law is not proper” on both is- 
sues. The court further found that Boles 
was not entitled to qualified immunity 
because the right of prisoners not to be 
subjected to excessive force or retalia- 
tion was clearly established at the time 
the incidents occurred. Therefore, the 
motion for judgment as a matter of law 
was denied and the jury award of $5,000 
was upheld. The order is unpublished. 
See: Ostrander v. Boles, Civil Action No. 
F97CV61 (U.S.D.C.-E.D.Tex.-Beaumont 
order signed Dec. 8, 2000). | 


BOP Lieutenant in Texas 
Pleads Guilty to Brutality Charges 

by Robert D. Durkee 


I n an ongoing criminal investi- 
gation, the Department of Jus- 
tice, Office of Inspector General, is 
continuing its probe into allegations of 
obstruction of justice and other civil 
rights violations at the federal prison 
in Beaumont, Texas. The investigation 
took a dramatic leap forward when 
Bryan Small, a 34-year-old lieutenant 
at the Beaumont unit, pleaded guilty to 
conspiracy to obstruct justice on Tues- 
day, February 13,2001. 

Small, who worked as a supervisor, 
“did knowingly and willfully conspire and 
agree together with other persons both 
known and unknown, to commit an of- 
fense against the United states,” 
according to the U. S. Attorney Charges 
filed in the U.S. District Court for the 
Eastern District of Texas-Beaumont Di- 
vision on Monday, February 12, 2001. 
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“On or about May 10, 1999, de- 
fendant Bryan Small spoke to 
Correctional Officers Robert Townley 
and Jabali Yuman about what false 
story they could use to cover up 
Townley and Yuman’s unlawful assault 
on inmates Keith Jacocks and Dwayne 
Owens,” continued the U.S. Attorney 
Charges. However, the court docu- 
ments did not give the date of the 
unlawful assault on Jacocks and Owens. 

Small faces a maximum of five 
years in prison and a fine of $250,000. 
The ten year veteran of the Bureau 
of Prisons (BOP) handed in his resig- 
nation, which was effective as of 
Wednesday, February 14,2001. | 

Source: News Release-Office of U.S. At- 
torney, Eastern District of Texas (2-14-01); 
Attorney Charges filed (2-12-01). 
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Malicious Use of Force Violates Eighth Amendment 

by John E. Dannenberg 


T 'he Third Circuit held that in 
claims alleging the malicious use of 
force by prison guards the wantonness of the 
attack, rather than the degree of injury suf- 
fered, is the dispositive issue for courts 
reviewing such claims on summary judgment. 

Pennsylvania state prisoner Alan Brooks 
filed suit claiming that prison guards termi- 
nated an approved phone call to his attorney 
by rushing him and repeatedly punching him 
in the head, slamming him into a wall, threat- 
ening him and choking him — almost rendering 
him unconscious — all while he was hand- 
cuffed to a waist chain. The only actual injuries 
Brooks suffered, however, were abrasions and 
scratches on his neck and hands. 

Relying on the analysis in Norman v. 
Taylor, 25F.3d 1259(4thCir. 1994)(enbanc)of 
the U.S . Supreme Court’s ruling in Hudson v. 
McMillian, 503U.S. 1, 112 S.Ct. 995 (1992), 
the District Court mled that since the injuries 
were de minimis, that alone was conclusive 
proof that only de minimis force was used in 
the attack. In doing so, the Court did not 
follow the Fed.R.Civ.R 56(e) standard for sum- 
mary judgment, which is not to rule on the 
evidence itself, but only to decide whether 
there are genuine issues of disputed fact re- 
quiting a trial to resolve. The Court of Appeals 


affirmed in part, reversed in part and remanded 
the case for further proceedings. 

The Third Circuit parsed Hudson more 
critically than the Fourth Circuit had done, 
focusing on Hudson s touchstone, “whether 
punishment is cmel and unusual.” Noting 
that Hudson counseled against force “repug- 
nant to the conscience of mankind,' ’ the Court 
held that it followed that even a de minimis 
use of force could be unconstitutional. 

To hold otherwise, the Court reasoned, 
would constitutionally sanction malicious or 
sadistic assaults where objective evidence of 
injury was de minimis by preventing such 
claims from ever getting past the summary 
judgment stage. A more reasonable read- 
ing of Hudson led the Court to hold that 
the existence of objective evidence of 
only de minimis injuries is not a bar to 
an Eighth Amendment claim of wanton, 
unnecessary force. If evidence, even if 
only in the form of sworn prisoner affida- 
vits, credibly claims the use of wanton, 
unnecessary force, the case must, under 
Fed.R.Civ.R 56(e), be permitted to proceed 
to trial. Accordingly, the excessive force 
claim was remanded back to the District Court 
for further proceedings. See: Brooks v. 
Kyler, 204 F.3d 102 (3rd Cir. 2000). ■ 
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Damages in Denial of Exercise Suit Reversed 


T he Seventh Circuit Court of 
Appeals, in a harshly worded 
opinion, reversed an Illinois federal dis- 
trict court judgment that a one-year 
loss of yard privileges suffered by a 
prisoner in disciplinary segregation 
was cruel and unusual punishment. 

Alex Pearson is a prisoner at the 
Stateville Correctional Center (SCC) in Il- 
linois. While in disciplinary segregation, 
Pearson was charged with a series of of- 
fenses — three of them assaults on prison 
staff — that resulted in punitive actions, 
including four successive 90-day loss- 
of-yard privileges penalties. Pearson 
grieved the one-year loss of yard privi- 
leges, claiming psychological harm and 
stress. Receiving no administrative 
satisfaction, Pearson sued disciplinary 
unit manager Anthony Ramos under 42 
U.S.C. §1983, claiming cruel and unusual 
punishment. Pearson claimed that as a 
result of his 1-year cell restriction, he 
lost his appetite, lost weight, and had 
teeth fall out. A jury trial resulted in a 
verdict for Pearson, with an award of 
$15,000 in compensatory damages and 
$50,000 in punitive damages. The Dis- 
trict Court judge cut the punitive 


damages award to $15,000 and entered 
judgment for Pearson. Ramos appealed 
the judgment and the award. 

Ramos argued that he was entitled 
to immunity and that the judgment was 
contrary to the merits of the case. 
Pearson claimed that Ramos forfeited an 
immunity defense by not challenging the 
trial court’s denial of immunity earlier. 
The Seventh Circuit held that a defen- 
dant need not use an interlocutory appeal 
to question denial of immunity but may 
wait until the final verdict and appeal the 
issue then. The appeals court further 
held that the immunity defense was 
sound and sharply criticized the trial 
court for rejecting that defense. 

The appeals court also addressed 
the merits of the case, excoriating the 
District Court judge several times. The 
central issue in the case was whether 
four consecutive (“stacked” in SCC jar- 
gon) 90-day losses of yard privileges were 
clearly cruel and unusual punishment. 
Without such restrictions, Pearson 
would have been entitled to five hours 
of out-of-cell exercise weekly. The Court 
of Appeals held that a denial of yard privi- 
leges for a period no longer than 90 


days was not clearly cruel and unusual 
punishment, provided that the punish- 
ment was proportionate to the offense 
committed. The Court noted that 
Pearson’s offenses, especially the as- 
saults, were not trivial, and a 90-day 
cell restriction was appropriate. 

The Court then addressed whether 
“stacking” the cell restrictions was cruel 
and unusual punishment. The appeals 
court upbraided the trial court for treat- 
ing the four losses of yard privileges as 
a single penalty. In its opinion, the Sev- 
enth Circuit said, “[t]o do so produces 
the ridiculous consequence of enabling 
a prisoner, simply by recidivating, to gen- 
erate a colorable Eighth Amendment 
claim.” The Court held that “[ejvery dis- 
ciplinary sanction, like every sentence, 
must be treated separately, not cumula- 
tively, for purposes of determining 
whether it is cruel and unusual.” 

The Court of Appeals reversed the 
District Court’s judgment with instruc- 
tions to enter judgment for the 
defendant. One panel judge opined 
separately, concurring only in the judg- 
ment. See: Pearson v. Ramos, 237 F.3d 
881 (7th Cir. 2001). ■ 
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Use of Restraint Chair 
Not Cruel and Unusual Punishment 


T he Court of Appeals for the 
Third Circuit has affirmed a 
lower court’s grant of summary judgment 
and denial of a motion for judgment as 
a matter of law on an excessive force 
claim brought by a convicted prisoner 
awaiting sentencing in a county jail. 
The excessive force claim arose from a 
prisoner being strapped into a restraint 
chair for an eight hour period. 

Luis Fuentes was a jail detainee in 
Pennsylvania who had pled guilty to 
federal drug charges but was awaiting 
sentencing. While confined in the 
Berks County Prison behavioral adjust- 
ment unit, Fuentes repeatedly kicked 
his cell door to get the guard’s atten- 
tion after another prisoner urinated on 
Fuentes’ cell door. Fuentes’ cell was 
stripped and a struggle ensued where 
Fuentes claimed he was manacled, 
taken down, and beaten. Fuentes was 
then shackled and taken to the “Pro- 
straint Violent Prison Chair” into which 
he was forced to remain strapped for 
eight hours. He was allowed to stretch 
and use the bathroom every two hours 
and was also allowed a meal. 

Fuentes brought an action pursu- 
ant to 42 U.S.C. §1983 claiming use of 
excessive force constituting cruel and 
unusual punishment under the Eighth 
Amendment, violations of substantive 
due process rights under the Eighth 
and Fourteenth Amendments, proce- 
dural due process rights under the 
Fourteenth Amendment, and state law 
claims for assault and battery and false 
imprisonment. Summary judgment was 
granted for the defendants on the sub- 
stantive due process claims. A jury 
returned a verdict in favor of the de- 
fendants on the remaining claims. 
Fuentes filed motions for judgment as 
a matter of law which the District Court 
denied. Fuentes appealed these rulings 
and also challenged how the jury was 
instructed on excessive force. 

Viewing Fuentes as a pretrial de- 
tainee since he had not been sentenced, 
the Court analyzed his Fourteenth 
Amendment procedural due process 
claim under Bell v. Wolfish, 441 U.S. 520, 
99 S.Ct. 1861 (1979). Under this standard, 
the Court had to determine if the restraint 
chair was used as punishment, thus en- 


titling Fuentes to additional due process 
rights, or as a means of control construed 
as a legitimate non-punitive government 
objective. The Court found evidence for 
both constructions, concluding that a jury 
could reasonably have concluded that 
the chair was used for restraint purposes 
only, and upheld the jury verdict. 

Since the Eighth Amendment prohi- 
bition against cruel and unusual 
punishment applies to prisoners after 
conviction and sentencing, the Four- 
teenth Amendment is applied to pretrial 
and pre-sentence detainees. The Court, 
however, used the Eighth Amendment as 
a base to analyze Fuentes’ claims. Two 
components must be met: the deprivation 
must be sufficiently serious, and the offi- 
cial must have acted with deliberate 
indifference. Since Fuentes was restrained 
only as long as jail policy permitted, his 
physical condition was checked every fif- 
teen minutes, he was released every two 
hours for ten minutes, was fed, and was 
checked by a nurse at the end of the or- 
deal, the Court found no serious 
deprivation and no deliberate indiffer- 
ence. Fuentes only challenged the use 
of the chair as excessive force, not the 
force leading up to the use of the chair. 

Fuentes sought an “objective rea- 
sonableness” jury instruction normally 
found in Fourth Amendment excessive 
force claims associated with investiga- 
tory stops and arrests, or the “conditions 
of confinement” standard under Bell nor- 
mally applied to claims of conditions or 
restrictions in pretrial confinement. The 
Court found that excessive force claims 
arising in the context of a prison distur- 
bance require the Eighth Amendment 
standards of Whitley v. Albers, 475 
U.S. 312, 106 S.Ct. 1078 (1986) and 
Hudson v. McMillian, 503 U.S. 1, 112 
S.Ct. 995 (1992). The Court upheld jury 
instructions which required a finding of 
official abuse that “shocks the con- 
science” and required Fuentes to prove 
“wanton pain and suffering” and “an 
unwise excessive zeal amounting to an 
abuse of official power.” While uphold- 
ing this language, the Court admitted that 
the “shocks the conscience” standard is 
normally limited to police pursuit cases 
but applied it anyway. See: Fuentes v. 
Wagner, 206 F.3d 335 (3rd Cir. 2000). ■ 
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Q i February 28, 2001, Peter Chen, 
a Taiwanese entrepreneur, pled 
guilty in a New Jersey federal district 
court to charges of selling goods in the 
U.S. which were produced by forced 
prison labor. Chen will pay a $50,000 fine. 

Chen owned Allied International Manu- 
facturing Stationery Co., Ltd. (AIMCO), of 
Nanjing, China, which is the first Chinese com- 
pany so convicted in the U.S. Companies 
from the former Soviet Union, Mexico, and 
Japan, as well as U.S. companies importing 
such goods, have previously been convicted. 

AIMCO sold document binding clips 
which were assembled by Chinese women 
prisoners. The women were forced to work 
long hours, sometimes until their fingers bled, 
without being paid for their labor. As a result, 
Chen was able to undercut competitors’ prices 
when he sold the clips in the U.S. 

Peter B. Levy, a disgruntled competi- 
tor, discovered that AIMCO’s clips were 
produced by forced prison labor and tipped 
U.S. Customs officials, who seized ship- 
ments of the clips in several U.S. cities. 
Twenty-four million of them were de- 
stroyed, and Chen was criminally charged. 

AIMCO began using forced prison la- 
bor in 1995 after its primary U.S. customer. 


Officemate International Corp., pressured 
the company to increase production. 
AIMCO then negotiated a deal with offi- 
cials at the Nanjing Detention Center to 
force the women to assemble the clips. 
Officemate denies knowing that AIMCO 
used forced prison labor, but paid the U.S. 
Customs Service $500,000 to settle any 
potential civil claims arising from the case. 

The prohibition on marketing in 
the U.S. goods which were produced 
by forced prison labor is set forth in a 
1932 statute enacted to “prevent human 
rights abuses, and protect U.S. compa- 
nies from unfair business competition.” 

U.S. prisoners, however, have no such 
protection from exploitation. As reported in 
the May, 1994, issue of PLN, goods made by 
Oregon and California prisoners are routinely 
exported to foreign countries, including China. 
Those prisoners are paid very little for their 
labor. Oddly, the U.S. government appears 
to see no contradiction in banning the 
importation of goods made by foreign 
prison slave labor, while simultaneously 
encouraging U.S. prisoncrats to export 
goods made by U.S. prison slave labor. | 

Source: Associated Press. 


A Full Service Corrections Law Firm 
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Offering legal services in the area of sentencing, appeals, post conviction writs, civil rights, parole 
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David O'Neil: Past Director of Trial Services, Public Defender's Office of the Texas Prison. Trial law, writs, appeals, post 
conviction assistance. 

Sean Buckle: Parole, trial practice and sentencing problems. 

Yolanda Torres: Civil rights litigation and prison administrative law issues. 
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The Prison Payoff: 

The Role of Politics & Private Prisons in the Incarceration Boom 

by Brigette Sarabi & Edwin Bender 


T he popularity of the term 
“prison-industrial complex” in 
recent years, and especially since the 
groundbreaking Critical Resistance con- 
ference in Berkeley in September 1998, 
has produced a few critics who wonder 
if “prison-industrial complex” is an ac- 
curate description of today’s prison/ 
policing/judicial apparatuses. 

The debate centers on whether 
analogies to the military-industrial com- 
plex are useful. Some argue that the MIC 
is so much larger, both in real dollars and 
as a percentage of the GDP, that the PIC 
pales in comparison. Others point out 
that those MIC expenditures paid for a 
standing army, bases around the world, 
a huge research and development bud- 
get which allowed for the post-WWII 
expansion of U.S. higher education and 
spun off hundreds of non-military indus- 
tries, and industries for aircraft and 
computers which employed tens of thou- 
sands of high-paid engineers and 
unionized assembly workers. The PIC, 
in comparison, generates relatively little 
economic activity outside the prisons 
themselves. 

But for all those differences, it ap- 
pears that the MIC and PIC do have at 
least one thing in common: a breakneck 
expansion fueled by private corporations 
and public bureaucracies intent on 
growth. And growth for the PIC has 
meant more felonies, longer sentences 
and more parole violations. What critics 
of the PIC argue is that the changes in 
public policies guiding law enforcement, 
prison administration, etc. have been 
driven in large part by the desire of the 
corporations for profit, and the public 
bureaucracies (both the departments of 
correction and the guards’ unions) for 
more power and bigger budgets. 

The Prison Payoff gives us a com- 
pelling view of how the desire for profit 
is driving policy on criminal justice. This 
succinct 40-page report argues that “a 
major factor in the current incarceration 
boom is the influence of private prison 
corporations with vested financial inter- 
ests in increasing rates of imprisonment.” 
[Emphasis added.] 
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Reviewed by Craig Gilmore 

Private prison corporations cur- 
rently own 130,000 prison beds in the 
United States. In 1987 they owned 3,122. 
Their growth strategy has had two parts: 
1) to push the privatization of public ser- 
vices, using the argument that private 
industry can do anything cheaper, better 
and faster than a government bureau- 
cracy; and 2) to increase the raw materials 
of their industry by pushing for longer 
sentences, more stringent parole and 
more criminal laws. “Influencing elected 
officials at the state level has become a 
key business strategy.” 

One of their primary tools has been 
the American Legislative Exchange Coun- 
cil (ALEC), founded in 1973 by Paul 
Weyrich, one of the masterminds of the 
New Right. ALEC is an association of 
state officials (more than 40 percent of 
state legislators are members), which gen- 
erates model legislation for its member 
legislators to take back to their home 
states. The financial backers of ALEC 
often draft the legislation, which in the 
case of ALEC’s Criminal Justice Task 
Force includes the Corrections Corpo- 
ration of America (the largest private 
prison corporation in the U.S.), 
Wackenhut Corrections, and Sodexho 
Marriott Services (the largest stock- 
holder in CCA). Among the pieces of 
model legislation drafted by the ALEC 
Criminal Justice Task Force are various 
“Truth-in-Sentencing” laws (now in 
effect in 25 states), Habitual Offender/ 
Three Strikes laws (11 states), provi- 
sions for Private Corrections Facilities 
(4 states) and Prison Industries (which 
mandate that prisoners must work for pri- 
vate corporations) (1 state - Mississippi). 

To give some idea how active these 
corporations are, the industry’s contri- 
butions to state candidates in 1998 were 
only slightly lower than the contribu- 
tions given by the National Rifle 
Association. 

Over half the prison industry’s do- 
nations went to one state - California - 
where so far, they have only been able 
to open one private federal prison (Cali- 
fornia City) and some 500-bed 
Community Corrections Centers. Cur- 
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rently the federal government is accept- 
ing bids for new prisons for immigrants 
in California, Arizona and Texas. Recipi- 
ents of private prison contributions in 
California are a who’s who of Sacramento: 
Cruz Bustamante ($31,996), Gray Davis 
($25,000), Liz Figueroa ($21,000), Betty 
Karnette ($20,500), Richard Polanco 
($17,000), and many more. 

Why haven’t those contributions 
led to more private prisons in the state? 
The Prison Payoff points out that some 
payoffs come out of the public sector 
as well. In California, the CCPOA, the 
prison guards’ union, gave more than 
$2 million in direct campaign contribu- 
tions in 1998, and the Los Angeles 
Times estimates that they spent twice 
that if contributions to PACs and inde- 
pendent expenditures are included. 

The Prison Payoff ends with an 
interview with Steve Erickson of the 
Citizen’s Education Project in Utah 
about the successful grassroots 
campaign to stop private prison ex- 
pansion in rural towns in Utah. 

It’s clear from reading The Prison 
Payoff that criminal justice policy is 
being set, prisons are being built, and 
tens of thousands more lives ruined 
by unnecessary prison sentences so 
that corporations can increase profit, 
bureaucracies can grow larger, and 
guards’ unions can get richer and 
more powerful. This booklet is a clear 
and powerful tool to help show the 
public what is really fueling our in- 
carceration boom. 

The Prison Payoff is available from: 
Western Prison Project, PO Box 40085, 
Portland, Oregon 97240. The Western 
Prison Project’s telephone number is 
(503) 335-8449. Or, on the web at: http:// 
www.westernprisonproject.org. 

A single copy of The Prison Payoff 
is $5.00. Bulk discounts are available. 


[This review was originally published by 
California Prison Focus, a nonprofit or- 
ganization dedicated to identifying, 
monitoring and ending the human rights 
violations in California prisons.] 
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PLN Wins Nevada Censorship Suit 


B eginning in January 2000, 
the Nevada Division of Prisons 
(DOP) began censoring Prison Legal 
News in all of its prisons, affecting 21 
Nevada prisoners who subscribed to 
PLN. Prison Legal News was never af- 
forded any notice of the censorship nor 
given an opportunity to appeal. Even- 
tually prison officials told PLN we were 
banned because “inmate newsletters” 
were not allowed in Nevada prisons and 
if they could censor prisoner to pris- 
oner correspondence somehow they 
could do the same to PLN. Efforts by 
PLN to resolve the matter administra- 
tively were unsuccessful. In July, 2000, 
PLN filed suit in federal court in Reno, 
Nevada, claiming that the blanket ban 
on PLN was unconstitutional and vio- 
lated PLN's right to free speech and due 
process. [PLN, September 2000.] 

In August 2000, district court 
judge Howard McKibben granted 
PLN’ s motion for a preliminary in- 
junction enjoining the DOP from 
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censoring PLN. The court then ordered 
the parties to attempt to mediate the case. 
A mediation conference in Reno resulted 
in a stipulated judgment in September 
2000 . 


Prison Legal News has 
won lawsuits against 
prison systems and jails in 
Utah, Washington, 
Alabama, Oregon, 
Michigan and Alabama. 

Under the terms of the stipulation, 
the Nevada DOP paid PLN $5,000 in dam- 
ages and revamped its censorship 
policies and practices. The DOP agreed 
to promulgate a policy holding that Ne- 
vada prisoners can subscribe to the 
publications of their choice; only a war- 
den can censor a publication and then 
only if s/he determines that the publi- 
cation is detrimental to legitimate 
penological interests. No publication 
can be excluded in perpetuity and each 
issue must be individually reviewed. 
There will be no separate categories of “in- 
mate publications” or “inmate newsletters.” 

Whenever a publication is censored, 
the warden must notify the prisoner and 
the sender/publisher that the material 
has been censored and that independent 
review of the censorship is available by 
writing the director of the Nevada DOP. 
Prisoners can grieve the censorship 
through the prison grievance system and 
will be allowed to review the censored 
materials in order to perfect their appeals 
unless doing so would threaten prison 
security. Wardens cannot censor pub- 
lications because their content is 
religious, political, social, sexual or 
philosophical nor because their con- 
tent is unpopular, repugnant or 
disagreed with by the warden. 

The Nevada DOP posted a no- 
tice in all of its prisons stating that 
PLN was no longer banned in Nevada 
and that prisoners could subscribe 
to PLN. The notice gave PLN' s ad- 
dress. As part of the settlement, PLN 
agreed to provide a one year set of 
back issues and to extend the sub- 
scriptions by one year for the 21 
affected subscribers in Nevada prisons. 

The parties agreed not to seek to 
modify, terminate or otherwise challenge 


the order for a period of five years. The 
district court will have the power to en- 
force the order upon appropriate motion. 
The court approved the judgment, essen- 
tially a consent decree, on September 22, 
2000. The judgment largely revamps the 
Nevada DOP’s censorship scheme. 

The defendants refused to negoti- 
ate on the matter of PLN' s attorney fees, 
claiming a multitude of frivolous reasons 
as to why they claimed PLN should not 
be entitled to its fees. In addition to ig- 
noring three demand letters by PLN 
before the suit was filed, the Nevda At- 
torney Generals office refused to settle 
the suit shortly after it was filed when 
fees were only at $22,000 and on essen- 
tially the same terms. 

All told, the court awarded PLN 
$44,058.57 in its initial attorney fee appli- 
cation. Plus, an additional $5,900 for 
attorney fees spent litigating the initial 
attorney fee award. With interest, the 
total attorney fee and cost award in the 
case was a little over $50,000. Because 
no prisoners were parties to the suit, the 
Prison Litigation Reform Act (PLRA) did 
not apply and PLN' s counsel were paid 
$200 an hour for their services. 

Throughout the litigation the corpo- 
rate media in Nevada gave extensive, and 
very favorable, coverage including sev- 
eral editorials supporting judge 
McKibben’s preliminary injunction order. 

PLN was very capably represented 
in the case by attorneys Don Evans of 
Reno, Nevada, and David Fathi of the 
ACLU’s National Prison Project in Wash- 
ington, D.C. This is the latest in a series 
of successful censorship lawsuits by 
PLN. Prison Legal News has won law- 
suits against prison systems and jails in 
Utah, Washington, Alabama, Oregon, 
Michigan and Alabama. The preliminary 
injunction and stipulated judgment are 
unpublished. See: Prison Legal News v. 
Crawford, (USDC DNV. Case No. CV-N- 
00-0373-HDMCRAM). ■ 


Correction 

The article, Turkish Prisoners 
Struggle Against Transfers, on 
page 18 of the August 2001 issue, 
mentions Istanbul as the capital of 
Turkey. This is incorrect; Ankara 
is the capital of Turkey. 
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California State Prisoners Handbook 

Third Edition, (July, 2001) 

by Stevem Fama, Heather McKay, Michael R. Snedeker, James F. Smith & the Prison Faw Office 

Reviewed by John E. Dannenberg 


S ubtitled a “Comprehensive Prac- 
tice Manual” for California pris- 
oners, the new 3rd edition of the 
California State Prisoners Handbook 
easily lives up to its billing. Covering in 
detail all aspects of California prisoners’ 
interaction with the “correctional expe- 
rience” from reception to parole, this 900 
page soft-back volume is the state 
prisoner’s single most important refer- 
ence book to own and study. 

Although written especially for Cali- 
fornia state prisoners, it is also an 
invaluable reference for attorneys prac- 
ticing criminal law. The authors, from 
the venerable Prison Law Office operat- 
ing near San Quentin Prison, have 
themselves “been down” for over 20 
years — when they produced the 1st edi- 
tion. These seasoned litigators, who are 
personally responsible for many of the 
successful published cases they now 
cite, offer the wisdom that only comes 
from having lived in the trenches of 
prison law, coupled with well-developed 


skills of communicating complex legal is- 
sues with non-legally trained convicts 
who typify California’s 160,000 prisoners 
and 100,000 parolees. 

Written in straightforward lan- 
guage, not in “legalese,” each chapter 
stands alone, ready to help solve a 
unique problem such as prisoners’ 
rights, administrative regulations, pris- 
oner appeals, time credits, and 
disciplinary proceedings. Other chap- 
ters cover holds/detainers, interstate 
compacts, and medical, parole, lifer and 
civil commitment issues. A new chapter 
on workers’ compensation includes an ex- 
tensive listing of whom to contact for job 
training assistance in each of California’s 
58 counties. For California’s 22,000 pris- 
oners with immigration holds, there is a 
chapter on INS procedures. 

If your mettle turns to pro per litiga- 
tion, the chapters on legal research, 
criminal appeals, state and federal habeas 
corpus, writs of mandamus, and federal 
civil rights have not only the current (to 


August 2000) statutory laws and 
caselaw, but are supplemented with 
sample court forms for every federal 
district and state court within California. 

Want your paperwork to look pro- 
fessional? Just follow the samples of 
each type of pleading, located in the 
300 page appendix. (Each chapter of the 
appendix is keyed to the text of the 
chapter it supports, and provides a wide 
range of appropriate state forms.) 

The Handbook is indexed by case ci- 
tation, topic, prison regulation, court rules, 
and by statute. Throughout the book 
there are useful reference tables, includ- 
ing court addresses, prison descriptions, 
and Veterans Administration offices. 

The California State Prisoners 
Handbook is available from: Prison Law 
Office, General Delivery, San Quentin, 
California 94964 ($40.00 subsidized pris- 
oner-only price, including tax and 
shipping). This book will easily pay for 
itself if it shortens your prison/parole 
experience by only one day. | 
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The Prisoner's 
Guide to Survival: 

The most comprehensive and 
current legal assistance 
manual available to prisoners, 
covering post-conviction relief 
and prisoners' civil rights. 


"Can I challenge my conviction or 
sentence and win?" 

"What are my rights as a prisoner 
and how can I protect them?" 

T HE PRISONER'S GUIDE TO SURVIVAL helps answer these two most important 
questions facing every man and woman imprisoned in the United States. 

No matter what your legal or educational background. The Prisoner's Guide to 
Survival will help you learn how to research the law, study your rights, deter- 
mine your legal options, and take the necessary steps to protect your rights 
or challenge an illegal conviction or sentence. 

Complex issues are explained in plain language so that even if you don't have 
an attorney you can make an informed decision regarding your legal choices. 
The Supreme Court decision in Apprendi v. New Jersey and its potential for 
sentence reduction for thousands of defendants is also discussed. 


The SURVIVAL GUIDE includes: 

■ Current legislation and court decisions affecting prisoners. 

■ Actual size example forms for Appeals, Habeas Corpus actions. Motions, 
Constitutional rights complaints for state & federal prisoners, and more. 

■ Over 3,000 shepardized case law decisions covering criminal conviction, 
sentencing and prisoner civil rights. 

■ A detailed index, glossary and prisoner resource directory. 

■ A guide to the Freedom of Information Act and Privacy Act. 


TO ORDER your copy 

OF THE PRISONER'S GUIDE 
to SURVIVAL: 

Complete order form below and 
send with your payment to: 

PSI PUBLISHING, INC. 
413-B 19th Street, *168 
Lynden, WA 98264 

Telephone: 1-800-557-8868 
www.prisonerlaw.com 


Our readers are impressed: "wowi" - h.b.s., fci onswm, ny 

"From the eye-catching, metaphorical endless maze cover, to its easy 
organization, to the breadth of subject matter - the book is more appeal- 
ing than any of the many others that attempt to cover post-conviction 
matters. In short, I'm impressed . " - J.R., FCI Pekin, III 

"I think it's a great book which will be extremely useful to prisoners. . . 
Washington currently plans to eliminate its prison law libraries, which 
means books like this one will be increasingly important to prisoners' 
assertion of our legal rights . " - p.w., Mice Steilacoom, wa 


PLEASE SEND COPIES OF 

"THE PRISONER'S GUIDE to SURVIVAL" 

(750+ pages - softcover edition) 

PRICE: 

PRISONERS..... $49.95* 

NON-PRISONERS $64.95* 

*Please add $5.00 for shipping & handling 

Allow 3 - 4 weeks for delivery 


Name Reg. # 

Facility 

Address 

City State Zip 

(3 Check or Money Order Enclosed, payable to: PSI Publishing Inc. Q Visa (f) Mastercard 
Credit card# exp. date 

CARDHOLDER name [if different from above ) 

signature 


Mail to: PSI PUBLISHING, INC., 413-B 19th Street, *168 Lynden, WA 98264 • 1-800-557-8868 • www.prisonerlaw.com 
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Sanction Excessive When It Excludes Medical Expert’s Testimony 

by Matt Clarke 


T he Court of Appeals for the 
Seventh Circuit has held that a 
discovery sanction is excessive when it 
causes the dismissal of a prisoner’s suit 
by excluding expert medical testimony. 
The Court also held that dismissing a 
claim for failure to file an adequate 
physician’s certificate of merit was an 
abuse of the District Court’s discretion. 
Finally, it found that disputed factual is- 
sues precluded the awarding of summary 
judgment. 

David Sherrod, an Illinois state pris- 
oner, developed severe abdominal pain. 
A nurse saw him and gave him an enema 
which failed to relieve the pain. The 
nurse refused to send him to a hospital, 
but admitted him to the prison’s health 
unit for observation. Sherrod’s pain wors- 
ened and included pain in the lower right 
quadrant, pain on palpitation, and pain 
with eating or moving — classic signs of 
appendicitis. Several times prison medi- 
cal staff noted “rule out appendicitis” in 
Sherrod’s chart. 

During his entire time in the 
prison’s health unit, Sherrod was never 
examined by a doctor. Four days after 
having been admitted to the health 
unit, and despite continuing pain, 
Sherrod was sent back to his cell. A 
doctor came by his cell two days later 
to discuss an error in medication, but 
refused to examine Sherrod. After an- 
other two days of pain, Sherrod was 
brought back to the prison’s health unit 
by guards who had become concerned 
about his severe pain and inability to 
walk upright. Nurses reproached the 
guards for bringing Sherrod in without 
permission, saying there was noth- 
ing wrong with Sherrod, who by now 
was walking bent over, clutching his 
side, and had a swollen abdomen and 
no bowel sounds — clear signs of ap- 
pendicitis. The nurses then admitted 
Sherrod to the prison’s health unit. 

The next day, Sherrod was taken 
to a hospital where a doctor exam- 
ined him and discovered a mass in 
the upper right quadrant of his ab- 
domen. The doctor gave Sherrod 
pain medication and administered the 
first shot of medication, ordering that 
he be returned to the hospital three 
days later for additional tests. 

Prison Legal News 


The next day, Sherrod’s pain inten- 
sified, making it impossible for him to 
stand up. He had elevated temperature 
and diminished bowel sounds and the 
prison medical staff, for the third time, 
entered the cryptic remark, “rule out ap- 
pendicitis” in his records. The symptoms 
continued for the next two days, yet a 
prison doctor refused to return Sherrod 
to the hospital for the scheduled addi- 
tional tests. 

The next day, another doctor or- 
dered an abdominal x-ray, but never 
received the x-ray report. The following 
day, Sherrod was taken to the hospital 
and given a barium enema, which re- 
vealed a defect in the ascending portion 
of the colon. The radiologist recom- 
mended a repeat exam. 


The prison medical staff, for 
the third time, entered the 
cryptic remark, “rule out 
appendicitis” in his records. 
The symptoms continued for 
the next two days, yet a 
prison doctor refused to 
return Sherrod to the 
hospital for the scheduled 
additional tests. 


The next day, Sherrod was returned 
to the hospital for gall bladder and upper 
gastrointestinal tests. A prison doctor 
told Sherrod that the tests were negative 
and there was nothing medically wrong 
with him. The prison doctor also refused 
Sherrod’s request to be taken to another 
hospital. 

The next day, fourteen days after 
Sherrod initially complained of the pain, 
Sherrod’s blood pressure dropped to 92/ 
70 and he was stooped over in intense 
pain. He was taken to a different hospi- 
tal where emergency surgery was 
performed for a ruptured appendix and a 
gangrenous bowel. Afterward, one of 
the prison nurses admitted that she had 
known Sherrod had been suffering from 
appendicitis. 

Sherrod filed suit in federal district 
court under 42 U.S.C. § 1983 against 
prison medical staff alleging they vio- 
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lated his Eighth Amendment right to be 
free of cruel and unusual punishment 
by being deliberately indifferent to his 
serious medical needs. He also filed 
state medical negligence claims against 
the prison medical staff and the hospi- 
tal where he was originally treated. 
The District Court dismissed the con- 
stitutional claim, finding Sherrod had 
failed to show prison medical staff were 
deliberately indifferent to his health 
condition. The state law claims were 
dismissed after the District Court 
barred Sherrod’s medical expert witness 
as a discovery sanction. 

During the pretrial discovery 
phase, the District Court set a deadline 
for the close of all discovery. It then 
allowed the parties to delay the sched- 
uling of affidavits until they took place 
only shortly before the deadline. Before 
the deadline, Sherrod filed preliminary 
reports of his expert witnesses, but did 
not include the more detailed experts’ 
reports required by Federal Rule of 
Civil Procedure 26(a)(2)(C). When he 
later tried to reopen discovery to supple- 
ment the disclosure with the complete 
experts’ reports, the District Court re- 
fused to allow him to do so and 
assessed the sanction against him of 
not allowing the experts’ testimony due 
to discovery abuse. Because the experts 
were not available to provide evidence 
to counter the defendants’ motion for 
summary judgment, the defendants 
were granted summary judgment. 

The Seventh Circuit held that, 
whereas the complete experts’ reports 
should have been filed prior to the dead- 
line, because Sherrod filed the 
preliminary reports and disclosed the 
names of the experts, the failure to do so 
did not harm the defendants. Therefore, 
a sanction which had the effect of dis- 
missing the case was excessive. 

The Seventh Circuit also reversed 
the District Court’s granting of summary 
judgment on the basis that the defen- 
dants were not deliberately indifferent 
because they did not totally ignore 
Sherrod, but did something for him. In 
doing so, it held that the District Court 
erred in holding that a prisoner’s medical 
condition must be totally ignored to sat- 
isfy the deliberate indifference standard. 
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Administrative Exhaustion 
Not Jurisdictional 

by John E. Dannenberg 


Medical Expert (cont.) 


Appendicitis is a serious medical condi- 
tion which the medical staff knew 
Sherrod might have, but may have 
disregarded. This precludes sum- 
mary judgment for defendants. 

Illinois state law requires that a 
plaintiff suing a doctor for malprac- 
tice file a physician’s certificate of 
merit with the complaint. The Dis- 
trict Court dismissed one claim with 
prejudice because it included all de- 
fendants on a single certificate 
instead having a single certificate 
per defendant as required by law. 
The Seventh Circuit held that the 
dismissal with prejudice was exces- 
sive because it gave Sherrod no 
opportunity to correct the defect 
and, in this case, did not serve the 
statute’s purpose of preventing the 
filing of frivolous lawsuits. 

The Seventh Circuit found that 
the claims against the hospital were 
barred by the one-year statute of 
limitations for a lawsuit against a lo- 
cal government entity. This statute 
takes precedence over the two-year 
statute of limitations for medical mal- 
practice claims. 

The case was returned to the 
District Court for additional pro- 
ceedings on the claims against the 
prison medical staff. The District 
Court was instructed to allow 
Sherrod to file his experts’ reports. 
See: Sherrod v. Lingle, 223 F.3d 605 
(7th Cir. 2000). ■ 


T he Eighth Circuit Court of 
Appeals held that under the 
Prison Litigation Reform Act of 1996 
(PLRA), a federal court is not deprived 
of jurisdiction to hear a prisoner’s civil 
rights complaint under 42 U.S.C. § 
1983 if he has not first exhausted ad- 
ministrative remedies. In so doing, 
the Eighth Circuit joined the Third, 
Seventh, Ninth and Tenth Circuits. 

Ronald Chelette was a prisoner in 
the Jefferson County Jail (operated by 
the Arkansas Department of Correc- 
tions). After injuring his wrist in an 
altercation with another prisoner, 
Chelette alerted Warden Grant Harris 
that he was experiencing continuing 
pain and requested medical care. In a 
subsequent lawsuit filed under 42 
U.S.C. § 1983, Chelette complained that 
despite Harris’ assurances that the 
problem would be taken care of, he re- 
ceived inadequate medical care. 

In filling out his standardized § 1983 
complaint form, Chelette was presented 
with the question, “Did you present the 
facts relating to your complaint in the 
state prisoner grievance procedure?” 
Chelette answered by checking the box, 
“No.” He added the explanation, “Be- 
cause Warden Harris stated he would 
take care of the matter.” 

The U.S. District Court for the East- 
ern District of Arkansas found that 
although Chelette “likely could have 
filed a separate grievance,” it was logi- 


cal for him to believe he had pursued 
such administrative remedies as were 
available to him. The District Court 
ruled Chelette had adequately ex- 
hausted his remedies. 

The Eighth Circuit Court of Appeals, 
after first ruling that the Magistrate Judge 
had authority to entertain such a ruling, 
turned to whether Harris’ motion to dis- 
miss under Fed.R.Civ.P. 12(b)(1) was 
appropriate. Relying on Weinberger v. 
Salfi , 422 U.S. 749, 757, 95 S.Ct. 2457 
(1975), the Court ruled that the lan- 
guage of the PLRA was not “sweeping 
and direct” so as to codify a jurisdic- 
tional bar for failure to exhaust, in that 
the language addressed only the tim- 
ing of such exhaustion. 

Thus, the Court concluded that the 
failure to exhaust administrative rem- 
edies under the PLRA does not deprive 
a court of jurisdiction. 

But the Court then reviewed 
whether Chelette had in fact exhausted 
his remedies, and, disagreeing with the 
District Court, held that although he 
had commenced such remedies, he had 
clearly not exhausted them. The case 
was reversed and remanded to the Dis- 
trict Court to dismiss the complaint 
without prejudice. 

PLN readers should note from this 
example that available administrative ex- 
haustion procedures should always be 
rigorously followed. See: Chelette v. 
Harris , 229 F.3d 684 (8th Cir. 2000). ■ 


Federal Appellate Rule 4(a)(6) Trumps Civil Rule 60(b) 


T he Tenth Circuit Court of 
Appeals has ruled that Federal 
Rule of Appellate Procedure (FRAP) 
4(a)(6) trumps Federal Rule of Civil Pro- 
cedure (FRCP) 60(b). 

Ernest Clark, a federal prisoner, 
filed suit in the U.S. District Court of 
Colorado. Before his case was decided, 
the Bureau of Prisons (BOP) trans- 
ferred him to various prisons, ultimately 
placing him in federal prison in Milan, 
Michigan. Clark’s case was dismissed 
and notice sent to his last prison, but 
the notice was never forwarded by 
BOP. About eight months later, Clark 
finally discovered the dismissal and 


moved for relief under FRCP 60(b). The 
District Court denied relief, and Clark 
appealed. 

The government’s position was 
that FRAP 4(a)(6) contains mandatory 
language governing timely reopening 
of an appeal and cited the notice pro- 
vision of FRCP 77(d) as support. Taken 
together, FRAP 4(a)(6) and FRCP 77(d) 
show that a plaintiff cannot escape the 
time limits of FRAP 4(a)(6) through 
FRCP 60(b). Clark, through court-ap- 
pointed counsel, argued that FRCP 
60(b) is an “extraordinary procedure” 
through which courts have “equitable 
power to do justice in a particular case.” 


Counsel argued that pro se litigants 
should be given more latitude and that 
the obligation to forward the notice 
was BOP’s responsibility, not Clark’s. 

The appeals court disagreed, 
holding that no latitude existed within 
FRAP 4(a)(6) and that FRAP 4(a)(6) 
was designed to keep courts from us- 
ing FRCP 60(b)(6) to circumvent lack 
of notice problems. The court called 
FRAP 4(a)(6) an “overriding principle 
... which demands enforcement with- 
out distinction between counseled 
and uncounseled case[s].” See: 
Clark v'. Lavallie, 204 F.3d 1038 (10th 
Cir. 2000). ■ 
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Denial of Interest Does Not Violate Takings Clause 


T he Fourth Circuit held that the 
denial of interest earned on prison 
trust accounts does not violate the Tak- 
ings Clause of the Fifth Amendment. 

Virginia prisoner William Washlefske 
earns an average of $108.76 each month 
from prison labor. That money is credited 
to his “spend account.” Fie also main- 
tains a $25 standing balance in his “hold 
account” which is maintained to provide 
him a discharge allowance. These ac- 
counts are created and maintained 
pursuant to Virginia statutes and regula- 
tions. Prisoners may use their funds to 
purchase items from the canteen or ap- 
proved outside sources. They may also 
have the funds sent outside the prison to 
be invested into interest-bearing accounts. 

The funds in all prisoner “spend” and 
“hold” accounts are pooled and, by stat- 
ute, those amounts that are not needed to 
meet the immediate requests of prisoners 


A federal district court in Ala- 
bama held that a diabetic pre- 
trial detainee’s medical neglect claim 
required a trial to resolve, overruling 
the defendants’ motion for summary 
judgment. Wendi Flowers, a severe 
diabetic, was arrested and booked in 
the St. Clair County Jail, Pell City, Ala- 
bama, on April 9, 1998. On admission 
to jail. Flowers informed a guard and 
the jail’s nurse that she was a severe 
diabetic and prone to coma if not given 
insulin. The conversational particulars 
are disputed, but reports were passed to 
the defendants, who ordered Flowers 
placed on “medical watch.” The nurse 
offered Flowers an injection of the jail’s 
insulin supply, but Flowers refused it as 
being of the wrong type. Flowers also 
refused an opportunity to call her par- 
ents to get her insulin, because of her 
embarrassment. Flowers eventually 
lapsed into diabetic ketoacidosis due to 
a lack of insulin and was hospitalized. 

Flowers sued Jail Captain Tom 
Bennett and Chief Jailer E.A. Stevens, 
under 42 U.S.C. §1983, alleging deliber- 
ate indifference to a serious medical 
need. The defendants moved for sum- 
mary judgment claiming lack of 


are invested at the discretion of the Direc- 
tor of Corrections. Income earned in the 
pooled account may be used by the Direc- 
tor for the benefit of the prisoners under 
his care. 

Washlefske brought suit alleging 
that the State’s use of interest income 
without just compensation violates 
the Takings Clause. On cross motions 
for summary judgment, the District 
Court entered judgment in favor of the 
State. See: Washlefske v. Winston, 60 
F.Supp.2d 534 (E.D. Va. 1999). 

On appeal, the Fourth Circuit held that 
under Virginia law, ‘ ‘Washlefske had no tradi- 
tional private property interest in wages 
earned from work in prison. Because 
Washlefske never had a private property in- 
terest in these accounts as defined by 
common law, but only an interest defined by 
statute — a statute that gives him limited rights 
to those funds — lie cannot claim that a prop- 


deliberate indifference and qualified im- 
munity. The Court analyzed the parties’ 
arguments and concluded that all that 
was surely known by jail officials was 
that Flowers was a severe diabetic prone 
to diabetic coma. Beyond that, everything 
was disputed. The Court pointed out that 
with a more fully developed record the 
facts might establish that the defen- 
dants were deliberately indifferent or 
that Flowers’ refusal to accept insulin 
gave no cause for action. The Court 
denied summary judgment because it 
concluded that the facts as to both the 
constitutional claim of deliberate indif- 
ference and the defense of qualified 
immunity were disputed. 

This ruling is not on the merits of 
the case but only on the defendants’ 
summary judgment motion. As the 
Court made clear, most of the facts are 
seriously disputed. The case was set 
for trial. See: Flowers v. Bennett, 123 
F.Supp.2d 595 (N.D. Ala. 2000). The 
defendants later asked the Court to re- 
consider or amend its decision above. 
The Court denied their motion and 
held the case still required a trial to re- 
solve. See: Flowers v. Bennett, 135 F. 
Supp. 2d 1 150 (N.D. Ala. 2000). ■ 


erty interest based on traditional prin- 
ciples of property law was taken. His 
property interest was that given by stat- 
ute, and the state never took from him 
what was created by statute. Therefore, 
there was not a taking of private property 
as addressed in the Fifth Amendment.” 

In reaching this conclusion, the Court 
acknowledged that it created an “unfortu- 
nate conflict” with the Ninth Circuit in 
Schneider v. California Department of 
Corrections, 151 F.3d 1194 (9th Cir. 1998) 
[PLN, April 1 999] but argued that Schneider 
was decided incorrectly because the Ninth 
Circuit failed to conduct “an inquiry under 
traditional principles of property law.” The 
Court suggested that if the Ninth Circuit 
would have determined who “owned” the 
principal, and to what extent, it would 
have reached the same result the Fourth 
Circuit did. See: Washlefske v. Win- 
ston, 234 F.3d 179 (4th Cir. 2000). ■ 


Attention Prisoners 

By subscribing or renewing your 
subscription to PLN for multi-year periods 
you avoid missing any issues ot PLN as well 
as save us the staff time and resources needed 
to send you periodic renewal notices. 

For a limited time we are making this 
special offer. Subscribe to PLN now, or extend 
your existing subscription for four years ($72) 
and we will send you, ABSOLUTELY 
FREE, your choice of one of the following: 

I I Legal Research: How to Find and 
Understand the Law , 7th Edition, by 
Nolo Press. A $24.95 value. 

or 

□ The Celling of America: An Inside 
Look at the U.S. Prison Industry, the 
critically acclaimed PLN anthology now in 
its third printing. A $19.95 value. 

An offer like this is too good to last 
forever, so prisoners renew your subscription 
for four years now by sending S72 and let us 
know which of the two books you would 
like to receive. Send payment to: 

Prison Legal News 
2400 NW 80th Street, PMB 148 
Seattle, WA 98117 

Or phone in your credit card order by calling 
(206) 246-1022. 

Offer applies only to prisoner 
subscribers and does not apply in conjunct ion 
with any other discount offers. 


Diabetic Prisoner’s “Deliberate 
Indifference”Claim to Proceed to Trial 
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Ohio ACLU Challenges Supermax 

by Matthew T. Clarke 


T he ACLU has filed a class-ac- 
tion suit in federal court in 
Cleveland, Ohio, under 42 U.S.C. § 1983 
challenging the conditions of confine- 
ment at Ohio’s supermax prison in 
Youngstown. The lawsuit alleges that 
conditions at Ohio State Penitentiary 
(OSP) constitute cruel and unusual 
punishment, violating both the United 
States Constitution, the International 
Covenant on Civil and Political Rights, 
and the United Nations Standard Mini- 
mum Rules for the Treatment of 
Prisoners. The complaint seeks only 
injunctive and declaratory relief. 

“This is a hellhole by design,” said 
Raymond Vasvari, legal director of the 
ACLU of Ohio. “This is a brand-spank- 
ing new prison that was created to 
break the will and human spirit of men.” 

OSP was built in 1998 at the cost 
of $65 million to house Ohio’s worst 
felons, including some on death row. 
However, according to the ACLU’s 
complaint, the prison administration 
has been more concerned with keep- 
ing the supermax full than making 
sure that the “worst felons” are the 
ones incarcerated at OSP. The com- 
plaint notes that Ohio’s Correctional 
Institution Inspection Committee 
(CIIC) inspected OSP in November 
1999, and found that less than half 
the prisoners incarcerated there 
clearly met Ohio’s supermax guide- 
lines. “Many inmates who remained 
in lesser security institutions had 
committed acts as deplorable as 
those of inmates who were sent to 
OSP. ... The CIIC report also noted be- 
tween 1993 and 1998 the 20 supermax 
cells at the Southern Ohio Correc- 
tional Facility did not remain full and 
that what Ohio needs is another maxi- 
mum security prison, not a supermax.” 

The complaint alleges that prison- 
ers at OSP are denied timely access to 
medical care. Cases are cited in which 
prisoners had to wait many months for 
the treatment of serious illnesses. In one 
case, a prisoner had to extract his own 
rotten tooth after being promised ser- 
vices by a dental surgeon for weeks. In 
another, a prisoner who suffered a col- 
lapsed coronary artery was not seen by 
a doctor for four days despite his need 


for emergency surgery to implant a stint 
in the artery. In yet another case, a pris- 
oner with a huge, growing lump on his 
shoulder had to wait sixteen months on 
the surgery list to have it removed, de- 
spite it causing him severe pain and 
dizziness. Prisoners with hepatitis-C are 
denied treatment. Often they aren’t even 
told of their positive test result. Overly 
tight handcuffs and leg irons, which of- 
ten cause bleeding, are reused without 
sterilization, increasing the risk of infec- 
tion with HIV and HC V. 


Even prisoners who are 
mentally stable are likely 
to develop mental illness 
as the result of long-term 
isolation and 
institutionalized cruelty. 


Typical of all supermaxes, there is 
extreme social isolation, restricted move- 
ment, minimal property, reduced 
environmental stimuli, extremely limited 
recreational and cultural opportunities, 
no vocational opportunities and extraor- 
dinary levels of surveillance and control 
which lasts for years, or even the entire 
duration of their sentence. Prisoners are 
confined to their windowless cells except 
for one hour a day for recreation in an- 
other cell and a five minute shower. The 
cell is illuminated all day and night and 
prisoners who attempt to shade their eyes 
to assist sleep are punished. 

Prisoners leaving their cells for any 
reason are first handcuffed behind their 
backs and accompanied by two guards, 
one holding each arm. Full restraints — 
including handcuffs, leg irons, a belly 
chain, and a black box — are required for 
all movement outside the cell block. Pris- 
oners remain in full restraints, chained to 
a pole, during interviews with psycho- 
logical and religious counselors. 
Visitation is intentionally made difficult 
and humiliating to prisoners and visitors. 
Visiting hours are during the morning and 
early afternoon on Wednesdays and 
Thursdays, making it difficult for work- 
ing adults or school children to visit. 
During visits, prisoners are kept in re- 
straints with a painful black box. 


A major concern of the ACLU is the 
mental health effects of prolonged isola- 
tion and maliciously inflicted discomfort 
on the prisoners at OSP. The ACLU al- 
leges that many of the prisoners at OSP 
should have been classified to a mental 
health unit instead of a supermax, as the 
actions which resulted in their being 
sent to OSP were manifestations of 
mental illness. However, even prison- 
ers who are mentally stable are likely 
to develop mental illness as the result 
of long-term isolation and institution- 
alized cruelty. Noting that many of the 
prisoners suffer from mental problems, 
Terry Gilbert, an attorney from Cleve- 
land, said, “How can you not? The 
place creates zombies.” The ACLU al- 
leges that these mentally unbalancing 
conditions lead to OSP having a sui- 
cide rate fifteen times higher than the 
statewide average, despite greater su- 
pervision and greater difficulty in 
obtaining suicide-aiding instruments. 

Ohio Department of Rehabilitation 
and Correction (DRC) spokesman Joe 
Andrews counters that the supermax “is 
meant for predatory inmates — inmates 
who commit serious crimes against 
people while they are incarcerated.” 
However, Gilbert notes that in many 
cases OSP seems to have been used to 
punish well-behaved but outspoken 
prisoners. Additionally, many prison- 
ers whose disciplinary infraction formed 
the basis of their transfer to OSP, but 
who successfully appealed the infrac- 
tion, remain at OSP. Other prisoners, 
whose transfer to a lower security was 
recommended by the Reclassification 
Committee, were erroneously told that the 
committee recommended retention and 
continue to be held at OSP. Other pris- 
oners, for whom transfer to lower security 
was recommended, continue to languish 
at OSP supposedly awaiting available 
space at a lower security facility. | 

[Editor ’s Note : Similar suits challenging 
supermax conditions are underway in Illi- 
nois and Wisconsin.] 

Sources: Complaint in Austin v. 
Wilkinson , (U.S.D.C. N.D. Ohio-Eastern 
Div.), Columbus Alive, The Plain 
Dealer, ACLU of Ohio. 
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The Prison Activist Resource Center: 
It’s about Sharing Resources 
and Working Collectively 

By Marti Hiken 


6 i\\ 7e all need energetic people 
V V to spark us,” says Vanessa 
Agard-Jones, the coordinator for the 
Prison Activist Resource Center 
(PARC) located in Berkeley/Oakland, 
California. But, more importantly, she 
points out, “People trying to build this 
movement need to learn how to work 
together, collectively, so that we can 
provide a model for community 
groups.” 

And, looking at the success and 
growth of PARC’s outreach nation- 
wide, it is clear that the collective spirit 
and struggle is alive and well. 

Camped out in a small office, in the 
midst of computers, posters, and piles 
of paper and files, are PARC’s dedi- 
cated staff, interns and volunteers. For 
hours each day they prepare and coor- 
dinate resources, including their 
well-known and well-used. Resource 
Directory. Their goal is to link commu- 
nities of prisoners, their families, 
organizations, and activists/organizers 
throughout the country. 

Founded in 1994 by Eli Rosenblatt, 
PARC has grown to dozens of people 
who teach classes in schools and 
provide curriculum programs for 
teachers; organize art and cultural 
programs; and research and prepare 
fact sheets and educational materi- 
als covering such topics as the 
prison-industrial-complex and immi- 
gration detention centers. PARC 
members also respond personally to 
every prisoner’s letter sent to them. 

PARC’s newly redesigned 
website (www.prisonactivist.org) is a 
national treasure of helpful informa- 
tion with a record number of 1.9 
million hits and more than 69,000 site 
visits in April of this year. 

PARC has sent more than 300 Pris- 
oner Support Packets per month to 
prisoners in recent months, conducted 
dozens of presentations in classrooms, 
and filled dozens of requests for cur- 
riculum presentations from teachers 
and activists. Since the fall of 2000, 
the powerhouse organization has sent 
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over 200 Student Organizing Packets 
to student activists nationwide. 

PARC has an outlook that ben- 
efits from the best and the brightest 
of the 80’s generation. As Agard- 
Jones states, “We are the generation 
of public schools and metal detec- 
tors. Prisons are in our culture, 
homes and communities. We grew 
up surrounded by the War on Drugs, 
policing, and the reality of prisons 
and confinement.” And as Kali 
Akuno-Williams, the Development 
Coordinator and Staff Organizer says, 
“It is just the way it is — prisons are 
just there. You know your family 
members are in prison. Prisons are 
their homes, and you visit them here 
at one prison, and you visit them 
there at another prison.” 

Ari Wohlfeiler, who organizes 
PARC’s Curriculum Project, talks about 
the reactions of students to PARC 
speakers. “We present facts, guess- 
ing games, puzzles and role playing to 
students about criminalization of 
youth, as well as prison labor and in- 
dustries. In effect, we provide a space, 
even if it’s for a few minutes, in which 
kids can experiment, articulate and chal- 
lenge the information we provide, and 
that they feel and live everyday.” 

It is the kind of education and shar- 
ing of experiences on the grassroots 
level that can affect people for a life- 
time. This is what PARC is about. 
Rather than feeling isolated and alone, 
prisoners should realize that through 
the efforts of PARC and its contacts, 
millions of people throughout the na- 
tion know of their needs and their 
struggles. 

As with virtually all non-govern- 
mental supported organizations that 
are doing effective and independent 
work these days, financial support is 
always tenuous. Attorneys, legal 
workers, students, and prisoners’ 
supporters are encouraged to con- 
tribute. Now is the time! Please, 
send your donations to PARC, P.O. 
Box 339, Berkeley, CA 94701. ■ 


Missing 

Something? 

Faith to Faith Friends 

penpal service is 
dedicated to fostering 
the personal and spiritual 
lives of prisoners, and to 
provide them with hope 
and opportunity for a 
better future both in and 
out of prison. Our goal 
is to get letters to you, 
Healthy friendships can 
produce a healthy 
outlook on life and give 
you something good to 
look forward to in the 
mail. Faith to Faith Friends 
is Christ centered but 
open to anyone who has 
a desire to share in true 
friendship. 



Faith 

to Faith Friends 

Sending Hope — 
One letter at a time 

www.f2ff.com 


Faith to Faith Friends 
Pen Pal Subscriptions 

$1 9.95 for 6 months or 
$29.95 for 12 months 

Make payment by check, 
money order or postage 
stamps. 

Send brochure requests to: 

Faith to Faith Friends 
P.O. Box 552 
Monroe, WA 98272 

www.f2ff.com 
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Faith to Faith Friends - Penpal Service 



FREEDOM LINK, 
LLC 

1 - 877 - 241-0649 


Offering discounted 
inmate phone service 
throughout the U.S. 

Only 10.9 cents per 
minute for actual talk 
time. 

If you spend at least 
$75 per month on 
collect phone calls, call 
1-877-241-0649 for 
savings up to 75%. 


Adult Images 

Amateur, Real 
Models 

Highest Quality 
4 "x6" Photos 

Affordable prices 
Send $1 (stamps/ 
envelopes okay) 
for Catalog and 
Ordering Information 

Write: 

RMF Enterprises 
P.0. Box 1317 
Seahurst, WA 98062 


Sixth Circuit Upholds 
PLRA Attorneys’ Fees Cap 

by Matthew T. Clarke 


T ’he Sixth Circuit Court of Ap- 
peals has ruled that the cap 
on attorneys’ fees imposed by the 
Prison Litigation Reform Act (PLRA), 
42 U.S.C. § 1997e(d)(3), does not vio- 
late the equal protection provision of 
the Fifth Amendment to the U.S. 
Constitution. 

This case, which has been exten- 
sively reported in PLN, involves a 
long-standing class-action civil rights 
suit, brought under 42 U.S.C. § 1983, 
by Michigan state prisoners, challeng- 
ing their conditions of confinement. 
The suit was filed and judgment en- 
tered long before the enactment of the 
PLRA in 1996. The prisoners were 
successful in the suit and received 
extensive injunctive relief in a con- 
sent decree. The plaintiffs’ attorneys 
filed a motion for award of attorneys’ 
fees, pursuant to 42 U.S.C. §1988, for 
post-judgment compliance monitor- 
ing. 

The District Court awarded attor- 
neys’ fees, but capped the award at 
150% of the statutory hourly amount 
paid court-appointed attorneys in fed- 
eral criminal cases — in this case, 
$1 12.50. The plaintiffs objected, alleg- 
ing that the attorneys’ fees cap 
violated their equal protection rights. 
The District Court overruled the objec- 
tions and plaintiffs appealed. 

The Sixth Circuit noted that 
plaintiffs had not claimed that the 
equal protection issue involved a 
fundamental right and that prisoners 
are not a suspect class. Therefore, 
the equal protection analysis is ana- 
lyzed under the standard of whether 
the statute is reasonably related to 
any conceivable legitimate legisla- 
tive purpose. Under this standard, 
the “government has no obligation 
to produce evidence to support the 
rationality of its statutory classifica- 
tions and may rely entirely on 
rational speculation unsupported by 
any evidence or empirical data.” Fur- 
thermore, the “legislature is not even 
required to articulate any purpose or 
rationale in support of its legislation. 
Consequently, plaintiffs bear the 

30 


heavy burden of negating every con- 
ceivable basis which might support 
the legislation whether or not it has 
a basis in the record.” 

The defendants argued that the 
statute served the legitimate legisla- 
tive purposes of deterring the filing 
of frivolous lawsuits by prisoners, 
reducing trivial or inconsequential 
suits, reducing judicial intervention 
into the management of prisons, pre- 
venting windfall fee awards, and 
protecting the public fisc. Citing the 
Congressional Record, plaintiffs ar- 
gued that the statute was passed with 
the purpose of reducing the large 
number of frivolous lawsuits brought 
by prisoners. They argued that, far 
from achieving this goal, the statute 
could only serve to burden prisoners 
with legitimate claims, since only pre- 
vailing plaintiffs could be awarded 
attorneys’ fees and plaintiffs with 
frivolous claims could not prevail. 

The Sixth Circuit sided with the de- 
fendants, holding that Congress could 
have intended the fee cap “to provide 
a counter-balance to a prisoner’s nu- 
merous incentives to litigate, thereby 
placing prisoner civil rights plaintiffs 
more closely in the same decision mak- 
ing posture as non-prisoner civil rights 
plaintiffs.” This would have the effect 
of protecting the public treasuries and 
would reduce the burden on prison ad- 
ministrations and the federal judiciary. 
The cap would also act as a disincen- 
tive for attorneys seeking windfall 
awards with a “nothing to lose” atti- 
tude. Furthermore, the cap could 
serve to eliminate meritorious suits 
concerning small monetary sums 
disproportionate to the resources 
needed to try the suit. Whether the 
cap tightly fits these ends or not is 
irrelevant. The fact that it could 
serve these ends is sufficient to allow 
it to withstand the analysis. Therefore, 
the Sixth Circuit affirmed the judg- 
ment of the District Court, holding 
that the attorneys’ fees cap did not 
violate the prisoners’ equal protec- 
tion rights. See: Hadix v. Johnson, 
230 F.3d 840 (6th Cir. 2000). ■ 
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News in Brief 


Canada: On July 16, 2001, at 
least 31 prisoners at the maximum 
security Atlantic Institution rioted. 
After ransacking the canteen, break- 
ing through walls and refusing to 
return to their cells, the protest 
ended July 19, 2001. Media accounts 
did not state the cause of the upris- 
ing. The prison riot is the second 
one in a month. There were also two 
riots in January, 2000. 

FL: In May, 2001, the Florida De- 
partment of Corrections announced 
it would eliminate typewriters and 
word processors from all prison law 
libraries. Prison officials claimed 
eliminating the devices would save 
$50,000 a year in repair and upkeep 
costs. Prisoner advocates see the 
move as one more step to restrict 
court access for prisoners, noting 
that handwritten pleadings tend to be 
taken less seriously than typed 
pleadings. 

Greece: On August 1, 2001, 
Yannis Georgakapoulis, the nation’s 
police chief, resigned after 
Constantine Passaris, the nation’s 
most wanted fugitive, got away from 
dozens of police who had surrounded 
Passaris’ apartment in Athens. 
Passaris has been the subject of a 
huge manhunt after he escaped from 
jail in February, 2001, by killing two 
policemen who had taken him to a 
hospital. 

Iran: On May 20, 2001, an uni- 
dentified woman, 35, was executed 
for acting in “obscene sex films.” 
After her conviction was upheld by 
the supreme court she was partially 
buried in Tehran’s Evin prison and 
stoned to death. 

LA: On June 26, 2001, Assump- 
tion Parish jail guards Norwood 
Williams, 46, and Raymond Williams, 
20, (who are unrelated) were charged 
with malfeasance for allegedly allow- 
ing male and female jail prisoners to 
have sex with each other. 

Mexico: On July 17, 2001, the 
California based Violence Research 
Foundation announced it would be- 
gin providing special food, rich in 
iron and calcium, to prisoners in 
Mexican prisons and jails. “Manga- 
nese decreases dopamine ... and that 
causes violent behavior. Something 
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we’ve been seeing since 1970 when 
the soy-based baby milks, which 
contained fifty times more manga- 
nese than mother’s milk, were 
introduced,” said Joaquin Senderos, 
the Foundation’s Mexican represen- 
tative. Foundation president Everett 
Hodges claimed prison violence fell 
38 percent in a six month period in a 
dietary trial involving 133 U.S. pris- 
oners. The Mexican prisoners 
receiving the special diets are sup- 
posedly “volunteers.” Typically, 
Latin American prisons do not feed 
prisoners. Prisoners are responsible 
for arranging their own meals, usu- 
ally from family members or friends. 

MN: On July 27, 2001, arrest war- 
rants were issued by Minneapolis 
prosecutors for former Stillwater 
prison guard Tina Deann Leja, 26, 
and Darnell Smith, 25, a former 
Stillwater prisoner. Prosecutors claim 
that Smith shot and killed Bobbie 
Holder, 20, while robbing him and 
then dismembered the body. So far 
only Holder’s torso has been found, 
in Wisconsin. Leja was fired for hav- 
ing an “inappropriate relationship” 
with Smith while he was serving time 
for raping a 12-year-old girl. Guards 
found nude photos of Leja in Smith’s 
cell and claim she smuggled drugs 
into the prison for him. At least two 
informants witnessed Holder’s killing 
and are duly cooperating with au- 
thorities. 

MS: On June 16, 2001, Missis- 
sippi state prisoners Jerry Braswell, 
28, and Jason Swords, 21, escaped 
from the Harrison County Work Cen- 
ter in Gulfport by stealing an 
undercover police van. The escap- 
ees were captured in Waelder, Texas, 
after a chase by police when they left 
a service station without paying for 
gas. 

NC: On June 28, 2001, three em- 
ployees at the North Carolina 
Institution for Women were arrested 
on charges of having sex with female 
prisoners. Wendell Borom, 35, a 
prison cook, was charged with three 
felony counts of sexual activity by a 
custodian. Gregory Thomas, 37, a 
food manager, and Stacey Hester, 32, 
a guard at the prison, were each 
charged with one count of sexual ac- 


“I know what a dump 
truck is, and I’m no 
dump truck! As an inno- 
cent man, I too have been 
to prison.” 

FRANK PRANTIL 
Attorney At Law 
801 K Street, Penthouse 
Sacramento, CA 95814 
(916) 446-4669 

Over 36 years of criminal defense 
experience 

Trial Attorney J Writs J Appeals 

400 felony jury trials and 20 murder 
trials. For a reasonable fee, I will 
review your case and tell you 
honestly what your chances for a 
writ of habeus corpus are. 

California Cases Only 


“Secret Tools For Post- 
Conviction Relief ’ 
2001 Edition, by Joe Rounds 

A comprehensive research reference 
book with favorable federal case 
law. Over 560 quick reference 
topics, covering: ineffective 
assistance of counsel claims, pretrial 
motions, defenses, guilty pleas, trials, 
jury instructions, sentencing, 
appellate proceedings, post-verdict, 
conflict of interest, evidentiary 
hearings, and “cause” for procedural 
default. Send SASE for FREE 
Brochure! ORDER NOW! $39.95, 
plus $5.00 S&H. Texas residents 
please add 8.25% sales tax. Send 
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News in Brief (cont.) 


tivity by a custodian. The arrests are 
part of an ongoing sex abuse investi- 
gation at the prison by the State Bureau 
of Investigation. 

OH: On July 25, 2001, Rodney 
Snyder, 32, was arrested and charged with 
one count of gross sexual imposition af- 
ter he admitted having sexual contact 
with a 73-year-old female relative. 

OH: On July 27, 2001, federal pris- 
oners Rafael Herrera, 53, and Juan 
Gonzales Valencia, 30, escaped from the 
Federal Correctional Institution in Elkton 
by breaching a fence. The men were serv- 
ing sentences of 20 years and 10 years, 
respectively, on drug charges. 

Philippines: On May 22, 2001, 
Romeo Jalosjos won reelection to a third 
term in office as a national congressman. 
Jalosjos is serving two life sentences for 
raping an 11 -year-old girl, and 8 to 15 
years for six additional counts of child 
molestation. Jalosjos has been in prison 
since 1997. He campaigned for office from 
prison and won a second term in 1998. 


Criminal Defense and Immigration Defense 


25-yrs experience. National lecturer and author on 
defeating criminal investigations and prosecutions and 
winning cases on writs and appeals; established precedent 
for “eye-witness expert” in federal court, U.S. u. Moore 
(Northern District of Texas), Board-certified in criminal 
law, National Association of Criminal Defense Lawyers, 
Former President Dallas County Criminal Bar Association, 
Voted “Best Criminal Defense Lawyer.” Has handled 
criminal cases in 14 states. Expert witness on Montel 
Williams Show, Court TV, Fox TV, “60 Minutes.” McColl 
has successfully stopped Immigration and Naturalization 
deportation proceedings of non-U. S. citizens based on both 
State and Federal convictions (e.g., federal money 
laundering; federal drug trafficking; murder; etc.). 


Arch C. McColl, III 
1601 Elm Street 
2000 Thanksgiving Tower 
Dallas, TX 75201 
Tel: 1-888-979-1112 


E-mail: archmccoll@aol.com 
Fax: (214) 979-0001 
Home Fax: (214) 826-6982 
Website: www.archmccoll.com 
Pager: 1-800-251-9978.3# 


Prison officials at the National Peniten- 
tiary in Manila allow him to have an 
office in a visiting area where he meets 
with a secretary, aides and constituents 
during office hours. Jalasjos won the 
election overwhelmingly. “My con- 
stituents couldn’t see me in person, 
but they could feel the results of my 
decisions,’’ Jalasjos said. 

TX: On June 1, 2001, Brian Moore, 
30, escaped from the Travis county jail 
in Austin. Jailers discovered Moore’s 
escape when they tried to bring him to 
court for attempting to escape from the 
jail in November 2000. On June 12, 
2001, prosecutors charged jail guard 
Christopher Troutman with accepting 
a bribe from Moore in exchange for let- 
ting him through three locked doors 
and into a stairwell where Moore left 
his jail uniform and departed out the 
back door. Troutman denies the 
charges. Moore’s escape is the third 
successful one from the jail in five years. 

TX: On June 4, 2001, Anderson 
county parole officer Kennith Ratliff, 39, 
was arrested in the Palestine offices of 
the Board of Prisons and Paroles. Pros- 
ecutors charged Ratliff with four 
counts of indecency with a child. 

TX: On July 20, 2001, the Texas 
Department of Criminal Justice Board 
unanimously voted to change the name 
of the state’s new death row in 
Livingston from the Terrell Unit to the 
Allan B. Polunsky Unit. The name 
change came at the request of Charles 
Terrell, a Dallas insurance executive and 
former chairman of the TDCJ board who 
said he was tired of being associated 
with death row. A lifelong “anti-crime 
crusader,” Terrell said he is ambivalent 
about the manner the death penalty is 
administered and questions its effec- 
tiveness as a deterrent. Polunsky is 
also a former TDCJ Board chairman. 

VA: On June 25, 2001, Robert 
Cheeseman, 23, a Vermont prisoner 
housed in the protective custody unit 
of the Greensville Corrections Center 
in Jarratt, hanged himself and died. 
Cheeseman is the second out-of-state 
prisoner to kill himself in a Virginia 
prison in the past year. 

WA: Beginning July 2 1,2001, people 
booked into the Snohomish county jail 
in Everett will be charged a $10 “book- 
ing fee.” People who are acquitted, not 
charged, or whose charges are dis- 
missed are entitled to refunds. | 
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Order These Great Books from Prison Legal News Today! 


The Celling of America: An Inside Look at the U.S. 
Prison Industry, by Daniel Burton Rose, Dan Pens 
and Paul Wright; Common Courage Press, 1998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 

From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing 
describing life behind bars in America throughout 
the twentieth century. 

Law Dictionary, Peter Collin Publishing, 288 pages. 

$15.95. 

Comprehensive law dictionary defines and explains 
more than 7,000 legal terms in simple English. Cov- 
ers civil, criminal, commercial, and international law 
and prison slang. Invaluable for lawyers and pro se 
litigants. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 
368 pages. $14.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer, in prison or 
out, should read this book. It tells readers how 
to determine their legal needs, fee payments, how 
to evaluate a lawyer’s qualifications, and much 
more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $24.95. 

Latest Edition of the scholarly classic documenting 
decades of U.S. government involvement in drug 
trafficking. A must read for anyone interested in 
the “War on Drugs.” 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 

$18.00. 

A radical critique of the prison industrial com- 
plex. Includes writing by many PLN conributing 
writers. An excellent companion to The Celling 
of America. 


QTY / 
Total 


toot 


1022 


1013 


1016 


1015 


1014 


1009 


Legal Research: How to Find and Understand the 
Law, 7th ed., by Stephen Elias and Susan Levinkind; 
Nolo Press, 392 pages. ~$24^ST Now $19.95! 
Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library 
exercises and practice research problems. A must for 
the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, 

by Richard Boire; Ronin, 271pages. $15.95. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 
accused of the use, sale or possession of marijuana. 
Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $14.95. 

Extensively researched account of the modern “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 
makers and those with first hand experience at all 
levels of the “drug war.” Crucial reading for anyone 
interested in understanding how the war on drugs 
got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $14.00. 

Historic analysis of modern prison slave labors roots in 
chattel slavery. Focuses on prison plantations and self 
sustaining prisons. Analyzes the impact segregation 
had in ensuring blacks were imprisoned and their labor 
exploited. Must reading to understand prison slave la- 
bor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, by Barry 
Scheck, Peter Neufeld and Jim Dwyer; Doubleday, 
298 pages. Hardback only. $24.95. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial mis- 
conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 
Prison, by Joy James; Saint Martins Press, 352 pages. 
Hardback only. $35.00. 

Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 
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Crime and Punishment In America: Why the QTY/ 
Solutions to America’s Most Stubborn Social Total 
Crisis Have Not Worked-And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 1019 
of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison L_ 
myths and discusses proven, effective means 
of crime prevention. 

Acres of Skin: Human Experiments at 
Holmesburg Prison, by Allen Hornblum; 
Routledge Press, 297 pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military 
experiments and of testing cosmetics, drugs and >020 
chemicals on prisoners. The experiments took place 

until the mid 1970’s. Compares American prisoner 

experiments to those carried out by Nazi doctors 
in concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, 

by Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 

the post civil war Southern economy. Explains jqi2 

how prison slavery was an integral part of the 

American economy in the post civil war era. 

Puts today’s prison slave labor practices into 

context. 


Prison Madness: The Mental Health Crisis Be- 
hind Bars and What We Must Do About It, by 

Terry Kupers; Jossey Bass, 245 pages. Hardback 

only. $25.00. 

Renowned psychiatrist writes about the devastat- 
ing mental health crisis in American prisons and jails. 
Covers all aspects of mental illness, prison rape, 
racism, negative effects of long term isolation in con- 
trol units and much more. 


Capital Crimes, by George Winslow; Monthly Re- QTY/ 
view Press, 360 pages. $19.00. Total 

Easy to read explanation of how economic policies j 02 4 

create and foster crime and how corporate and gov- 

emment crime is rarely pursued or punished. Shows 

connections between crime and policies on the en- 

vironment, banking and other issues. 


With Liberty for Some, by Scott Christianson; 
Northeastern University Press, 360 pages. $18.95. 
The best history of prisons in the US that there is. 
Solidly documents America’s as a prison nation to 
the present. Puts the prison system in a historical 
context. 


Lockdown America: Police and Prisons in the Age 
of Crisis, by Christian Parenti; Verso, 290 pages. 

$15.00. 

Radical analysis of the ruling class war on the poor 

via the criminal justice system. Well supported by 1002 

the facts and first hand reporting. Covers paramili- 

tary policing and SWAT teams, urban pacification 

and zero tolerance policing, the INS/Border Patrol 
and Prisons. Best book on these issues. 


No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New 
Press, 224 pages. Hardback. $25.00. 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and class 
inequality, creating a two tiered system of justice at 

all levels. 


The Perpetual Prisoner Machine: How America 
Profits from Crime, by Joel Dyer; Westview 
Press, 318 pages. $19.00. 

Expose on who profits from the prison industrial 
complex: private prisons, banks, investment houses 
and small companies. Explains how prison growth 
means more profit for business. 
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Washington’s Island of Deviant Doctors 

by Roger Smith 


T he McNeil Island Correction 
Center (MICC), located on 
McNeil Island near Steilacoom, Wash- 
ington, has a long history of hiring 
misfits in its medical and psychological 
departments. In order to secure such a 
position it almost seems as though one 
must have drug or alcohol problems, a 
long history of incompetence in his or 
her profession, or a documented history 
of sexual misconduct with patients. 

The Washington Department of 
Corrections (DOC) at first refused to pro- 
vide documentation substantiating 
these claims. However, after a one-year 
battle over public disclosure requests, 
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followed by a successful lawsuit to com- 
pel disclosure of the documents, PLN 
finally obtained the documentation. (See: 
sidebar, page 3.) 

This article highlights the poor qual- 
ity of medical and psychological care that 
is provided to prisoners on McNeil Island. 
Such abysmal quality of care, as detailed 
below, results from the hiring of grossly 
inappropriate personnel. 

The Dope Fiend 

Bruce H. Barrett was a Physician’s 
Assistant (PA) for an unspecified dura- 
tion at MICC, until he was found dead in 
his pickup truck on March 10, 1999. King 
County police found him slumped over 
the steering wheel alongside Interstate 5 
near Seattle, Washington. Barrett had in- 
jected himself with a lethal dose of 
Demerol. Found on his person was a sy- 
ringe, 1 full vial of Demerol, and 1 partially 
used vial of that drug. The lot number on 
the Demerol vials showed they came from 
the MICC pharmacy, signed out to Barrett 
earlier that day. 

At the time Barrett died, at age 48, he 
was administratively appealing a 1-week 
suspension from work without pay. Con- 
trary to DOC policy, in 1997, Barrett 
escorted a prisoner with possibly active 
tuberculosis without properly wearing a 
facemask. After MICC was fined $2,000 
by the Department of Labor and Indus- 
tries (L&I) for that incident. Super- 
intendent Belinda Stewart imposed the 
suspension. Stewart characterized Barrett 
as arrogant and setting a “do as I say, not 
as I do” example for fellow staff. 

On the day Barrett died. Health Care 
Manager Florence Reeves met with 


Stewart to discuss her belief that Barrett 
had been stealing narcotics and syringes 
from the MICC pharmacy. Pierce County 
Police launched a full-blown investigation. 

Reeves suspected Barrett of the nar- 
cotics theft after RN Nancy Armstrong 
and Pharmacist Mark Olsen met with her 
on March 8, 1999. The two informants 
estimated that Demerol use in February 
1999 exceeded that for the entire preced- 
ing 5 months. They reported that Barrett 
signed out most of the Demerol, and that 
he routinely signed out 2 syringes when 
only one was necessary. They also 
stated that Barrett refused to allow nurses 
to be present when he administered 
Demerol injections to prisoners. 

Investigators questioned Barrett’s 
girlfriend, Debbie Reed, who admitted she 
gave a pint-sized bottle of liquid morphine 
to Barrett. The unopened morphine had 
been prescribed to Reed’s husband, who 
later died. Reed had given the morphine 
to Barrett after he offered to “dispose” 
of it for her. 

Barrett’s residence, vehicle, and 
MICC office were searched by police and 
prison investigators. Each contained 
empty Carpuject pre-filled syringes and 
syringe packages, as well as blood- 
stained tissues apparently used to blot 
blood from puncture wounds after Barrett 
injected himself. MICC medical staff re- 
ported that only Demerol and morphine 
come in Carpuject-type packaging. Not 
surprisingly, the Carpuject lot numbers 
matched lot numbers at MICC. 

Barrett also worked at the Mark Reed 
Hospital in McCleary, Washington. Mar- 
garet Hutchinson, a nurse on Barrett’s 
shift there, reported having seen Barrett 
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Doctors (continued) 


in the medication room without any rea- 
son to be there. She also reported 
signing out a Demerol Carpuject to 
Barrett, and that he administered part 
of the dose to the patient and put the 
rest in his pocket. Hutchinson refused 
to work with Barrett ever again. 

A record review revealed that 
Barrett had repeatedly logged doses of 
Demerol to prisoners for all manner of 
minor complaints, for which Demerol 
would not normally be given. Records 
showed Barrett’s similar use of Stadol, 
a post-surgery pain medication, during 
the summer of 1998. 

Nurses reported that, being suspi- 
cious about Barrett’s unorthodox use 
of narcotics, on March 5, 1999, they be- 
gan asking prisoners leaving Barrett’s 
office if their injections had helped 
them. Those prisoners replied that they 
had not been given injections. 

On March 10, 1999, MICC officials 
performed a urinalysis test on an un- 
named prisoner at the Special 
Commitment Center (SCC), which 
houses civilly committed sex-offenders, 
one of whom was purportedly given a 
Demerol injection by Barrett earlier that 
day. The test was negative for Demerol, 
proving that the prisoner had not re- 
ceived the injection. 

Barrett’s struggle with drug and al- 
cohol addiction began in high school 
and was constant throughout his ca- 
reer as a physician’s assistant. In 1992 
Washington gave him a conditional li- 
cense with restrictions that included 
periodic drug tests. Five days later, the 
State Board of Medical Examiners cited 
him for abusing alcohol. Barrett was 
given additional license restrictions as 
a result. The Board licensed Barrett to 
practice medicine only at MICC under 
the supervision of Dr. Harper Buck. 

DOC officials knew about Barrett’s 
drug and alcohol addiction when they 
hired him in 1993. In 1998 the Medical 
Quality Assurance Commission lifted 
all prior restrictions on Barrett and 
granted him an unrestricted license. 
Thirteen months later, Barrett was dead 
of a drug overdose. 

In the end, numerous DOC and 
Pierce County Sheriff investigators 
concluded that the evidence strongly 
suggested that Barrett pilfered narcot- 
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ics from MICC to support his addic- 
tion. 

Oddly, after Barrett’s death, many 
of those who voiced their disgust at 
Barrett’s narcotics theft changed their 
tune. Suddenly, according to them, 
Barrett was a fine clinician - a leader 
and a fine example for others. 

The Incompetents 

Barrett’s unethical medical practices 
were not limited to stealing drugs from 
MICC. In fact, many complaints were 
filed against him, some by co-workers 
and others by prisoners, condemning his 
treatment of prisoner patients. 

For example, in June 1994, an un- 
named prisoner filed a complaint with the 
Washington Medical Disciplinary Board 
against Barrett and Dr. Harper Buck. 
Buck was Barrett’s supervisor at MICC. 

That prisoner had been recom- 
mended for hernia-repair surgery. He 
complained that he was housed in a unit 
requiring him to traverse several flights 
of stairs, which aggravated his hernia. 
He complained that he was not being 
given medication for hernia pain. He was 
finally given Tylenol. When he com- 
plained that the Tylenol was ineffective, 
Barrett laughed at him and said, “That’s 
all you’re going to get.” 

The prisoner also complained that 
his hernia surgery was cancelled after 
he was placed in administrative segre- 
gation (ad-seg) for providing a THC 
positive urinalysis test. 

Barrett and Buck essentially denied 
those allegations except that the surgery 
had been postponed. This was done, 
they claimed, for security reasons asso- 
ciated with the prisoner’s being in ad-seg. 

The Disciplinary Board dismissed 
the complaint, holding that the prisoner 
had received adequate medical care. 

Another example is a complaint filed 
by an unnamed MICC nurse with the 
Washington Medical Quality Assurance 
Commission (Quality Assurance) in Feb- 
ruary 1997. Although reports are vague, 
it appears that the nurse complained of 
Barrett’s substandard treatment of pris- 
oner patients at MICC. 

The nurse requested that her iden- 
tity remain confidential under 
Washington’s “whistleblower law,” 
RCW§ 43.70.075. 

However, after Quality Assurance 
informed the nurse that her complaint 
could not be pursued without her iden- 
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tity being revealed, she recanted. She 
then said that she did not wish to in- 
criminate Barrett, a fine clinician, but 
instead wanted MICC’s general medi- 
cal practices investigated. She cited 
“management’s negligence,” contend- 
ing that “no one seems to care how bad 
it gets.” 

The complaint was dismissed when 
the nurse refused to have her identity 
revealed. 

In 1999, Quality Assurance inves- 
tigated several complaints against 
Barrett by civilly committed sex offend- 
ers at SCC. Those complaints alleged 
Barrett refused to treat various ail- 
ments, discontinued medication 
prescribed to SCC prisoners by outside 
physicians, and withheld medication. 

Those prisoners also complained 
that Barrett said they were “faking their 
symptoms” and “feeling sorry for them- 
selves.” They also asserted that Barrett 


had referred to them as “rapos,” a de- 
rogatory prison term for sex-offenders. 

The most serious of the SCC com- 
plaints was that of Scott Brooks, who 
has a documented serious heart condi- 
tion. He complained that Barrett 
discontinued his heart medication and 
refused to treat him. Barrett’s position 
was that Brooks’ condition would ulti- 
mately be fatal; thus it was not 
cost-effective to treat him. 

Shortly thereafter. Brooks had to 
be air-lifted to an outside hospital for 
heart surgery. Brooks was again de- 
nied medication after returning to SCC 
following his surgery. 

Barrett’s defense was that SCC pris- 
oners are sex-offenders, who are by 
nature chronic complainers. He denied 
all allegations, contending that the 
complaints were fabrications designed 
to inconvenience him because he was 
“part of the system.” 


Even in the face of the Brooks epi- 
sode, Quality Assurance categorically 
accepted Barrett’s position and dis- 
missed the complaints without 
corrective action. 

The most disturbing of all MICC’s 
incompetents was Barrett’s supervisor. 
Dr. Harper J. Buck, the MICC medical di- 
rector from 1991 until March 1995 when 
he was finally fired after his substandard 
treatment of an MICC counselor, suffer- 
ing a heart attack, exposed the level of 
Buck’s inadequacy as a physician. 

Among Buck’s past professional in- 
discretions were allegations of his 
alcohol abuse, his abuse of medical sup- 
port staff, and his inappropriate breast 
and pelvic exams of female patients. As 
a result of those allegations, in 1984, the 
State Medical Disciplinary Board ordered 
Buck to abstain from alcohol and to have 
a nurse present whenever he examined 
female patients. However, a couple of 


Washington DOC Pays $24,697 in PLN Records Suit 


T he cover story in this issue of 
PLN, “Washington’s Island 
of Deviant Doctors,” is the result of a 
lengthy investigation into the provi- 
sion of medical care to prisoners and 
civil commitment “residents” at the 
McNeil Island Corrections Center 
(MICC) in Steilacoom, Washington. 
PLN reviewed thousands of pages of 
documents from lawsuits, the Depart- 
ment of Health, the Medical Quality 
Assurance Commission, the Depart- 
ment of Labor and Industry (L&I), and 
the Department of Corrections (DOC). 
Not surprisingly, the DOC did its best 
to stymie the investigation. 

In April 2000, PLN editor Paul 
Wright submitted a Public Disclosure 
Act (PDA) request to MICC officials 
requesting documents pertaining to 
Bruce Barrett, the MICC physician’s 
assistant who died of a Demerol over- 
dose. Also requested were documents 
pertaining to water and safety issues 
at MICC. The request was ignored 
for eight months. Eventually 
Barrett’s heavily redacted death cer- 
tificate was released, with MICC 
officials refusing to release any 
other documents claiming that it 
would violate Barrett’s “right to pri- 
vacy.” 

PLN filed suit in Pierce County 
Superior Court in Tacoma, Washing- 


ton, claiming that the DOC’s refusal to 
disclose its investigative report and 
other complaints about Barrett violated 
the PDA, RCW 42. 17 et seq. After full 
briefing and a court hearing, on Decem- 
ber 15, 2000, judge Bruce Cohoe ruled 
in PLN' s favor on all issues and ordered 
the DOC to immediately disclose all of 
the requested documents. The court also 
assessed statutory penalties of $5 a day, 
totaling $1,335 in PLN' s favor. The court 
also awarded PZJVits attorneys’ fees 
and costs but left it to the parties to 
attempt to resolve the exact amount. 

PLN' s counsel submitted a fee 
bill of approximately $14,000 to As- 
sistant Attorney General Kasey 
Kniep, who represented the DOC in 
the action and had lost the case on 
the merits. Kniep said the amount 
requested was “too much” and coun- 
tered with an offer of $7,000. PLN 
then petitioned the superior court for 
its attorneys’ fees, including the fees 
incurred litigating the fee issue. 

Pierce County Superior Court 
judge Katherine Stolz granted PLN' s 
attorney fee petition in full and awarded 
PLN $23,397.30 in fees and costs. This 
is one of the highest fee and damage 
awards against the Washington DOC 
in a PDA action in its history. The DOC 
elected not to appeal the ruling on the 
merits, or on the fee award. MICC offi- 


cials duly released the report on 
Barrett’s death and also allowed a PLN 
representative to review the prison’s 
safety records (which did not disclose 
any significant water, asbestos or 
other problems at the island prison). 

PLN was capably represented by 
Shelley Hall (disclosure petition) and 
Alison Howard (fee petition) of the 
Seattle law firm of Davis, Wright and 
Tremaine, who represented PLN pro 
bono in the case. PLN is grateful for 
their skilled representation, which 
made this article possible. 

This is the first time the DOC’s re- 
port on Barrett’s death has been made 
public. Absent PLN' s investigation 
and then litigation, this information 
would most likely have remained shut- 
tered from public view. Likewise, other 
documents pertaining to MICC’s cadre 
of inept medical care providers has not 
previously been reviewed by the me- 
dia. Rather than improve medical care 
for its prisoners, Washington 
prisoncrats seem more intent on cov- 
ering up for their incompetent, sexually 
deviant, and drug addicted employ- 
ees instead of forthrightly addressing 
its medical inadequacies. In this case 
the cover up effort cost $24,697 and 
failed. See: Prison Legal News v. Wash- 
ington DOC, Pierce County Superior 
Court, Case No. 00-2-13344-3. ■ 
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months later Buck was again before the 
Disciplinary Board on charges of fon- 
dling a female patient’s clitoris during 
a pelvic exam. No nurse was present 
during the examination. 

On those charges, in 1985, the Dis- 
ciplinary Board found Buck in violation 
of the 1984 order, insofar as he had ex- 
amined a female patient without a nurse 
present. The Board also found Buck 
guilty of inappropriate contact with a 
female patient. 

For those violations Buck’s li- 
cense to practice medicine in 
Washington was revoked for 5 years, 
with 4 of those years suspended. He 
was forbidden from ever again diag- 
nosing or treating female patients. 
Eventually Buck was hired by MICC. 

In August 1992, a prisoner com- 
plained of heartburn to nursing staff at 
the MICC infirmary. A nurse called 
Buck at home, who recommended Milk 
of Magnesia for the prisoner. When 
Buck arrived at MICC about an hour 
later, the prisoner had stopped breath- 
ing. Buck and nursing staff tried to 
resuscitate the prisoner, to no avail. No 
heart stimulation drugs or electric 
shock were administered to re-start the 
prisoner’s heart. He was pronounced 
dead shortly thereafter. 

The State filed charges against 
Buck for this incident. In 1993, Quality 
Assurance again revoked Buck’s medi- 
cal license for incompetence. The 
revocation was stayed, however, so 
long as Buck paid a $1,000 fine and re- 
ceived additional training. 

In 1994, nursing staff filed various 
reports indicating Buck refused to ex- 
amine prisoners in ad-seg. Buck’s 
position was that those prisoners were 
“probably lying to get attention.” 

In August 1994, Buck evaluated a 
prisoner for his claimed hepatitis-B. 
Buck ordered iron therapy without fur- 
ther investigation, even though lab 
reports read by Buck indicated problems 
other than hepatitis. The prisoner was 
later diagnosed with a duadenal ulcer. 

In February 1995, Buck saw a pris- 
oner previously diagnosed with arterial 
fibrilation (irregular heartbeat). He was 
pale and sweaty. Buck treated this pris- 
oner by suggesting that he go out and 
walk around and get some exercise. 
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Because of his treatment of the ul- 
cer and arterial fibrilation patients, 
Buck was once again in hot water with 
Quality Assurance. Dr. Roger 
Rosenblatt, an outside physician, filed 
a report informing Quality Assurance 
that Buck’s treatment of these patients 
amounted to egregious negligence. 

Then, in March 1995, MICC coun- 
selor Jim Swindler suffered a heart 
attack on the boat that ferries prison 
staff to and from MICC. According to 
Jan White, an MICC Pharmacy Assis- 
tant who witnessed the incident. Buck 
panicked and did not properly perform 
CPR on Swindler, who subsequently 
died. In her report on this incident. 
White wrote: “I personally would not 
want this man [Dr. Buck] to ever touch 
me or try to make any medical decisions 
for me whatsoever,” 

In April 1995, Buck examined pris- 
oner Dwaine Mosley, who had fallen 
and ruptured a quadricept muscle. 
Buck did not refer Mosley to an ortho- 
pedic specialist for nearly a month. 
Surgery was eventually performed on 
Mosley, but by waiting a month to re- 
fer him to the orthopedic specialist the 
surgery was less effective than it 
should have been. Mosley still has dif- 
ficulty standing for long periods of 
time and cannot climb stairs. 

Seattle attorney Richard Hilfer filed 
a medical malpractice lawsuit against 
Buck on Mosley’s behalf, however, a 
Tacoma jury found Buck innocent of 
any wrongdoing. 

Buck was ultimately fired in 1995, 
but only after his botched treatment of 
Swindler, the counselor who died of a 
heart attack. 

MICC officials named a corridor at 
the prison after Swindler to commemo- 
rate his death from Buck’s 
incompetence. Buck’s atrocities 
against prisoner patients, however, 
drew no such reaction. 

In 1998, Quality Assurance, at 
long last, revoked Buck’s license to 
practice medicine in Washington. 
However, he may reapply in 10 years. 
Buck was reportedly practicing medi- 
cine in Russia in 1998, presumably to 
the great dismay of that country’s 
citizens. 

In retrospect, said Senator Shirley 
Winsley, a Fircrest Republican, “under 
no circumstances should he [Buck] 
have been hired.” 
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Former MICC Superintendent 
Belinda Stewart attributes the Buck fiasco 
to the fact that “it’s very hard for us to 
hire physicians because they can make a 
lot more as private doctors.” “We’re not 
competitive,” said Stewart. 

William Dalton, an MICC nurse, was 
fired by former Superintendent Stewart 
on March 6, 1997, (citing neglect of duty, 
gross misconduct, and willful violation 
of department policies, administrative 
code regulations, and state statutes) af- 
ter Dalton injected a guard with the 
wrong serum. 

On June 4, 1996, Karen Heyer, an 
MICC guard, received what was sup- 
posed to have been a tuberculosis 
screening test. However, Dalton injected 
Heyer with Tetnus/Diptheria Toxoids, 
rather than the appropriate Tuberculin 
Purified Protein Derivative. Dalton then 
logged the wrong serum lot number for 
Heyer’s injection. 

Heyer experienced pain and itching 
from the injection and developed a white 
lump on her arm where it was adminis- 
tered. Reddening around the injection 
area caused a false positive for tubercu- 
losis, which worried Heyer greatly. 

Aside from these allegations, Dalton 
had previously been reprimanded for 
sleeping on the job. Even so, in August 
1998, the State Personnel Appeals Board 
overruled his termination after finding 
that the most serious charges against him 
were unfounded. However, the Board 
imposed a 15-day suspension on Dalton 
for logging the wrong serum lot number. 

On January 23, 1996, Donna F. 
Evans, a nurse at MICC, was fired for 
inappropriately dispensing medication. 

On June 28, 1995, Evans opened a 
container and removed 10 Furosemide 40 
mg. tablets, purportedly for a prisoner 
patient, without being directed by a su- 
pervisor to do so. Evans was not 
authorized to independently administer 
the drug, and she did not complete the 
appropriate documentation before or af- 
ter obtaining the tablets. On April 5, 1996, 
the State Personnel Appeals Board de- 
nied Evans’ motion to set aside the 
disciplinary action. 

In February 2001, former Superinten- 
dent Dan Snyder, Lieutenant James 
Demotta, and Dr. Thomas Lucky, all of 
MICC, came under fire by way of a wrong- 
ful death lawsuit. 

Thirty-two year-old Philip Mont- 
gomery, sentenced to prison for burglary. 
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died of hepatitis-C on September 7, 1999. 
His survivng family members then initi- 
ated a lawsuit. 

MICC medical staff had diagnosed 
Montgomery with hepatitis-C, however, 
despite his weight loss, continually de- 
teriorating health, and noticeable 
swelling in his legs, Montgomery was 
denied appropriate hepatitis-C treatment. 

Despite Montgomery’s repeated 
complaints, he was denied proper medi- 
cation, was denied regular check-ups, 
and was denied a diet appropriate for one 
with hepatitis-C. Instead, Montgomery 
was placed in solitary confinement for 
complaining. 

On September 5, 1999, while in soli- 
tary confinement, Montgomery had a 
102-degree temperature. He was vomit- 
ing and in hellish abdominal pain. His 
requests for medical attention were ig- 
nored until September 7, 1999. 

When he finally was seen by medi- 
cal staff on the 7th, Montgomery was 
sent back to his cell, rather than to a medi- 
cal care facility. 

Later on that day, after his condi- 
tion became even worse, Montgomery 
was taken to St. Joseph’s Hospital in 
Tacoma, where he died that evening. His 
family was not notified of his condition 
or his transfer to the hospital. 

Despite repeated calls from 
Montgomery’s mother, requesting infor- 
mation about her son’s condition, the 
prison shift lieutenant, James Demotta, 
concealed from her all information about 
Montgomery’s worsening condition and 
his transfer to the hospital. As a result, 
Montgomery died alone and in excruci- 
ating pain. 

Attorneys John R. Connelly, Jr. and 
Darrell L. Cochran of Gordon, Thomas, 
Honeywell, Malanca, Peterson & Daheim, 
P.L.L.C., filed the suit on behalf of 
Montgomery’s mother, spouse, and 
daughters. [See: Estate Of Philip Mont- 
gomery, et al v. McNeil Island 
Correction Center, et al. Pierce County 
Superior Court, No. 01-2-06387-7 (2001).] 

Amid the above pandemonium, 
during which countless more viola- 
tions surely went unnoticed, the MICC 
infirmary was closed by the Washing- 
ton Department of Health. The closure 
followed a surprise inspection by the 
Health Department, which revealed 
many serious health care inadequacies. 
They are loosely categorized as fol- 
lows: 
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> Lack of sufficient qualified 
health care staff to handle sick and emer- 
gency calls, chronic care, and routine 
tasks. The medical director position had 
just been filled, and medical staff was 
short 1 PA and several nursing staff. 

> Some staff were not trained in 
first aid and cardiopulmonary resuscita- 
tion. 

> Improperly filed health care 
records. 

> Equipment was not properly 
cleaned and sanitized after use to ensure 
proper infection control. 

> Lack of equipment to prevent 
cross-contamination of bodily fluids and 
of pharmaceutical substances. 

> Scrub sinks did not have 
enough running water. 

> Lack of a clear, consistent sys- 
tem for administering medication. 

> Refused medication was not 
properly disposed. 

> Medication was not stored in 
locked cabinets and was accessible to 
people not licensed to dispense drugs. 

The infirmary was tentatively sched- 
uled to re-open in August 1999. 
However, subsequent Department of 
Health reports revealed that MICC was 
either unwilling or unable to correct the 
infirmary’s deficiencies. To date. Depart- 
ment of Health officials are unwilling to 
permit the MICC infirmary to re-open. 

In 1996, L&I fined MICC over 
$ 1 3,000 for its inadequate training of medi- 
cal staff, use of faulty medical equipment, 
and retaliation against staff who com- 
plained about MICC’s medical practices. 
That fine was later reduced to $9,550 in 
1998. [See: PLASeptember 1999, p. 4.] 

There is no question that the medi- 
cal atrocities at MICC are perpetuated 
by: (1) MICC administration’s refusal 
to admit that its health care problems 
are systemic, rather than isolated in- 
stances; and (2) the Washington 
legislature’s lack of concern for the 
quality of medical care given to Wash- 
ington prisoners. 

MICC administration steadfastly 
maintains that its health care services 
are adequate. When atrocities such as 
those above come to light, to avoid bad 
publicity, they are characterized by 
prison officials as isolated incidents. 
One can only wonder how many iso- 
lated incidents are required to 
constitute a pattern. 
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MICC administration may avoid 
some bad publicity by employing such 
ostrich-vision. However, in doing so, it 
also perpetuates the medical incompe- 
tence at MICC by denying that it exists. 

The legislature has thus far refused 
to appropriate more funds for prison 
health care staff. As aptly pointed out 
by former MICC Superintendent Stewart, 
no competent health care professional 
will work in prisons because wages are 
too low. Hence, only those not compe- 
tent to work outside the prison will accept 
prison employment. 

Unfortunately, although the Wash- 
ington State government is perfectly 
willing to lock up increasing numbers of 
its citizens, it refuses to ensure that those 
citizens receive even minimally adequate 
medical care during their incarceration. 

The Sexual Deviants 

SCC hired Dr. Leslie Sziebert in 2000. 
His duties include treating the 
sex-offenders incarcerated there. The 
problem is that Sziebert is himself a sex 
offender. 

Sziebert was offered his position at 
SCC just three weeks after Quality As- 
surance suspended his psychiatric 
license. His license was pulled after he 
was found to have had sexual contact 
with emotionally troubled female patients 
in his private practice in Yakima, Wash- 
ington. 

Sziebert reportedly nurtured roman- 
tic relationships with two of his female 
patients simultaneously. In 1999, after 
his relationship with one patient became 
more intense, he broke off with the other, 
who promptly attempted suicide. 

Assistant Attorney General Jim 
McLaughlin said, “It was like he was look- 
ing for the best deal he could find.” 
McLaughlin represented the State during 
Sziebert’s license revocation hearings be- 
fore the Quality Assurance Commission. 

The father of the patient with whom 
Sziebert chose to continue his relationship 
turned Sziebert in, which resulted in his li- 
cense revocation by Quality Assurance. 

The patient who attempted suicide 
was found on her bed, along with an 
audio-tape containing numerous tele- 
phone messages from Sziebert to her. 
Fortunately she survived, which is more 
than can be said for Sziebert’s profes- 
sional reputation. 

After considering the evidence 
against Sziebert, which included testi- 
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mony from colleagues who said that 
Sziebert participated in a running joke 
suggesting that he liked his patients 
“blonde, buxom, and borderline,” 
Sziebert’s license was suspended. Qual- 
ity Assurance, however, approved 
Sziebert to treat sex-offenders at SCC. 

SCC Director Mark Seleng said it is 
not uncommon for SCC to hire 
sex-offenders. He admits having previ- 
ously hired an unnamed convicted rapist 
as a social worker. 

Sziebert will earn $52.52 per hour at 
SCC, much less than a private psycholo- 
gist would earn. Seleng said, “The loss 
to Yakima (where Sziebert formerly prac- 
ticed) was our gain.” 

Caitlin Moughon, an attorney who 
represents SCC prisoners, expressed con- 
cern that SCC has “hired a doctor 
(Sziebert) who has some of the same is- 
sues as the residents he’s been hired to 
treat.” 

Even though there is obvious rea- 
son for skepticism as to the quality of 
treatment Sziebert’s SCC patients will re- 
ceive, they may at least be physically safe. 
Some may be “blonde” and “borderline,” 
but, as men, few are likely to be “buxom.” 
Absent the “buxom” element, SCC pris- 
oners may at least be spared Sziebert’s 
sexual advances. 

In 1995, MICC hired Dr. James 
McGuire even though MICC officials 
knew his Alaska psychiatry license had 
been revoked because McGuire had a 
sexual relationship with a patient suffer- 
ing from multiple personality disorder. 
Prison officials said they hired McGuire 
because he was the only person who ap- 
plied for the job. 

McGuire is on Prozac and in 
sex-offender treatment, addressing his 
own psychological problems. 

Quality Assurance considered 
McGuire’s fitness to practice psychiatry 
in Washington in 1995. He was found fit 
only to treat male prisoners at MICC. Ac- 
cording to Quality Assurance: “treating 
only the male inmates at the Corrections 
Center does contribute to the public wel- 
fare and does not represent a danger to 
the public.” [See: PLN, November 1995, 
p. 6; In Re McGuire, OPS No. 
94-10-19-442 MD.] 

One can only marvel at the reason- 
ing that substandard psychiatric 


treatment of mentally ill prisoners “does 
not represent a danger to the public.” 
Quality Assurance must have overlooked 
the fact that these disturbed prisoners, 
likely worse off than before they were 
“treated” by McGuire, will eventually re- 
turn to live among the unsuspecting 
public. [For a discussion of the prob- 
lems caused by mentally ill parolees, see: 
PLN, May 2001, p. 4.] 

McGuire recently attempted to con- 
vince Quality Assurance to lift the 
restrictions on his practice, but Quality 
Assurance refused. 

Thomas Smith (no relation to the au- 
thor) was hired as a therapist for the 
sex-offenders at SCC in June 1999. After 
an investigation in October and Novem- 
ber 1999 substantiated several female 
co-workers’ complaints of Smith’s inap- 
propriate sexual remarks to them. Smith 
was promoted. 

Paula McCalmon, one of the com- 
plaining women, reported that Smith had 
tried to convince her to use drugs with 
him in addition to making crude sexual 
remarks. She said that while giving her a 
ride home on one occasion. Smith offered 
to “stop and get some dope,” referring 
to marijuana. Smith, an African Ameri- 
can, also repeatedly commented to her 
that, “you know you want this big black 
dick.” McCalmon reports that Smith con- 
stantly bragged to her about his sexual 
prowess, despite her requests that he not 
speak to her in that fashion. 

Teri Rodman, another complainant, 
reported that Smith suggested that she 
leave her boyfriend and take up with him. 
She said Smith repeatedly made com- 
ments such as: “I know you want to suck 
my big black dick” and “I know you like 
to fuck.” 

Rodman complained that while at a 
professional conference in Ocean 
Shores, Washington, when she com- 
mented that she would order salmon at 
dinner. Smith made a comment about the 
“salmon between her legs.” 

Rodman reported that Smith regu- 
larly made inappropriate sexual remarks 
in her presence, despite her requests that 
he stop. 

Elizabeth Lake, another SCC em- 
ployee, also complained about Smith’s 
inappropriate sexual comments in the 
work place. She reported that Smith 
stated that he would like to “swim in your 
lake,” and that Smith made many refer- 
ences to oral sex in her presence. She 


reported other inappropriate sexual re- 
marks by Smith, as well as his attempts 
to get her to use drugs with him, despite 
her requests that he not speak to her in 
this fashion. 

Lake also reported that Smith 
touched her breasts inappropriately and 
without invitation during a training exer- 
cise, commenting how nice it felt. Lake 
then sought another partner for the train- 
ing exercise. 

Male SCC staff reported seeing 
Smith engage in such behavior with the 
complaining women. 

Smith denied any wrongdoing, 
claiming that sexual banter among SCC 
staff wasconsensual and commonplace. 
Therefore, he claims, his actions were ap- 
propriate under the circumstances. 

Dr. Allen W. Traywick, Ph.D., dis- 
agreed with Smith in his report on the 
investigation. Traywick suggested im- 
mediate managerial intervention in order 
to abate Smith’s behavior. This he be- 
lieved was necessary for the emotional 
well-being of the complaining women. 

In the end. Smith was formally repri- 
manded, after which he was promptly 
promoted to the next highest level of 
therapist. 

SCC prisoners have filed numerous 
lawsuits complaining about the quality 
of the therapists who are “treating” them. 
Based on the foregoing, perhaps those 
complaints merit a closer look. 

This article focuses solely on health 
care at MICC, however, readers should not 
assume such substandard care is limited 
to MICC. Low wages and poor attitudes 
result in similar incidents in prisons across 
the country. One need only consider the 
rising number of prison medical neglect 
lawsuits to substantiate this point. 

As for the medical incompetence 
which has now come to light, MICC offi- 
cials seem more concerned with 
concealing the existence of its substan- 
dard staff, rather than in addressing the 
problems and improving health care ser- 
vices. And, at present, the legislature 
appears unconcerned with the situation. 
Given the DOC’s efforts to conceal medi- 
cal misconduct by its employees, this 
article is probably the tip of the medical 
neglect iceberg at MICC. | 

Sources: Seattle Times, Seattle Post- 
Intelligencer, Tacoma News Tribune, 
government documents, and litigation 
materials. 


November 2001 


6 


Prison Legal News 


Ex-Prisoner Awarded $2.7 Million 
on Remand in Medical Neglect Suit 


O n April 20, 2001, a Denver 
jury awarded former Colorado 
prisoner Arthur Nieto, 44, damages to- 
talling $2.7 million in a medical neglect 
suit against Colorado prison officials 
and medical staff. In 1991, while im- 
prisoned at the Delta County 
Correctional Facility, Nieto contracted a 
sinus infection. Despite repeated re- 
quests for medical attention, Nieto 
did not receive any treatment what- 
soever. Prison nurses threatened to 
infract him if he continued seeking 
medical care. The sinus infection 
eventually spread to his brain, caus- 
ing a stroke that permanently 
paralyzed the left side of his body. 

Nieto did not receive medical 
treatment until guards found him un- 
conscious in his cell, with one of his 
eyeballs pushed out of its socket due 
to pus and fluid buildups in his head. 
Only then was Nieto taken to a local 
hospital where doctors immediately 
performed surgeries for his brain, si- 
nuses and eye. Nieto is permanently 
disabled as a result. He was paroled 
from prison in 1993. 

In 1993 Nieto filed suit in state 
court claiming violation of his civil 


rights, and medical malpractice by 
prison doctors. A Denver jury awarded 
him $1.8 million, which the state ap- 
pealed and Nieto cross-appealed. The 
Colorado Supreme Court reversed and 
remanded the case for a new trial after 
holding it could not determine how 
much money had been awarded for 
the civil rights violations as opposed 
to the medical malpractice claims. 
See: State v. Nieto, 993 P.2d 493 (Colo. 
2000). [PLN, Jan. 2001.] 

At the retrial, a jury awarded Nieto 
$2.7 million in damages after finding 
prison officials and nurses negligent 
in their treatment of Nieto. Alison 
Morgan, a spokesperson for the Colo- 
rado DOC said the agency was 
considering an appeal but had no other 
comment. Nieto’s lawyer, Robert Ozer, 
said he was pleased with the verdict. 

Nieto told media that he would 
gladly give up the money to have his 
health back. Nieto said the money 
could not give back the use of his 
left arm and leg or relieve the head- 
aches and spastic seizures he now 
suffers. | 

Source: Denver Post. 
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Leg Amputation Caused by Improper Treatment 
Defeats Summary Judgment 


A federal district court in New 
York has held that a dia- 
betic prisoner’s claim that he did not 
receive proper medical treatment af- 
ter a table fell on his foot, and 
ultimately resulted in amputation, 
was sufficient to survive summary 
judgment. While confined at New 
York’s Wende Correctional facility 
throughout the period of March 30 to 
August 17, 1994, prisoner Derry Ruffin 
was regularly seen by medical staff 
for medical problems including con- 
tinued pain and swelling of his foot. 

Ruffin, who suffered from numer- 
ous medical maladies, including 
diabetes, alleged prison medical of- 
ficials failed to act upon his repeated 
complaints of pain, swelling, diffi- 
culty in walking, inability to sleep 
due to foot pain, blackening of his 


toes, particularly when combined 
with glycerin levels three to five times 
higher than normal - all of which are 
obvious symptoms of serious medi- 
cal problems in a diabetic. Ruffin’s 
claim alleged deliberate indifference 
to his serious medical need in viola- 
tion of the Eighth Amendment. 

The court applied the two-prong 
test for Eighth Amendment claims. 
The court found that Ruffin had an 
objectively serious medical need and 
his voluminous medical records were 
replete with references to his foot in- 
jury, as well as staff observations of 
his difficulty walking. As for the sub- 
jective complaint, the court found the 
medical staff’s “treatment” consisted 
of documenting Ruffin’s worsening 
condition and continuing to provide 
ineffective medications and methods 


of glycerin control. The failure to 
properly treat Ruffin led to amputa- 
tion of his left leg below the knee. 

The defendants claimed Ruffin 
failed to comply with prescribed 
medical treatment. Ruffin disputed 
this. The court ruled that a prisoner’s 
failure to comply with treatment en- 
titles prison officials to summary 
judgment, however, this issue must 
be resolved by a jury. 

The court denied both parties’ 
motions for summary judgment. At 
trial it must be resolved whether an 
earlier diagnosis of Ruffin’s condi- 
tion would have changed the 
outcome in light of his numerous 
medical maladies. The parties appear 
headed for trial in this case. See: 
Ruffin v. Deperio, 97 F.Supp. 2d 346 
(W.D.N.Y. 2000). ■ 
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T he recent attacks of the 
World Trade Center towers 
(WTC) in New York City and the Pen- 
tagon have filled the news. Largely 
ignored by the corporate media has 
been the federal government’s treat- 
ment of people convicted in previous 
Muslim terrorist attacks, such as the 
1993 WTC bombing. It is safe to as- 
sume they have been totally isolated 
by the Bureau of Prisons. 

In the movie Casablanca, Claude 
Raines, the corrupt police inspector, 
instructs his deputies to “round up 
the usual suspects.” So too with the 
latest attack. Intelligence agencies 
that were totally clueless about the 
attack to begin with, were able to 
identify Saudi dissident Osama Bin 
Laden as the likely perpetrator of the 
attacks within a matter of hours. 

On a more mundane level, the fed- 
eral government seems to be rounding 
up the usual suspects already within its 
custody. The U.S. government has al- 
ways denied holding political prisoners. 
In reality it holds at least several dozen, 
ranging from domestic anti-imperialists 
(such as the former members of the United 
Freedom Front, Black Liberation Army, 
Fuerzas Armadas de Liberacion 
Nacional) on the left, to members of The 
Order on the right, as well as foreign radi- 
cals, such as members of the Japanese 
Red Army and Muslim fundamentalists. 

PLN columnist Marilyn Buck is a 
political prisoner, having been convicted 
of bombing the U.S. Senate and Naval 
War College to protest U.S. foreign policy 
during the 1980’s. She is a longtime 
anti-imperialist activist. On September 1 1 
she was watching television in the 
dayroom of the federal prison in Dublin, 
California, when she was placed in seg- 
regation, ostensibly for her own 
protection. Marilyn’s attorney. National 
Lawyer’s Guild member Scott Flemming, 
attempted to visit her and was told no 
one could see Marilyn, and she could 
not call anyone nor send and receive mail 
to or from anyone, not even her attor- 
neys. 

In a phone conversation on Septem- 
ber 23, 200 1 , Scott told me that in addition 
to Marilyn, he had confirmed that other 
political prisoners given the same treat- 
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From the Editor 

by Paul Wright 

ment in federal prisons around the coun- 
try are black nationalist Sundiata Acoli, 
Puerto Rican independentista Carlos 
Torres, and peace activist priest Phil 
Berrigan. Scott and other progressive 
lawyers were still trying to determine how 
widespread this was and who had given 
the orders for the prisoners to be locked 
up and isolated. The BOP was being less 
than cooperative. 

This is the first time that I am aware 
that prisoners in the United States have 
been denied all access to their attorneys 
by phone, mail and in person visits. Gov- 
ernment officials claim, without 
presenting any evidence to date, that 
Muslim fundamentalists linked to Bin 
Laden are behind the most recent inci- 
dents. Yet Marilynn, Carlos, Sundiata and 
Phil are not Muslim fundamentalists, nor 
are they even Arabs. Instead, the bomb- 
ings are being used as a pretext to round 
up all political dissidents from across the 
political spectrum and put them on ice, 
so to speak. As usual, prisoners present 
the thin edge of the civil liberties wedge 
and are the easiest to target. 

We have repeatedly seen the Ameri- 
can ruling class cynically exploiting tragic 
events to advance its policy goals of in- 
creased repression and an expanded 
police state, as a frightened public is co- 
erced into trading liberty for security and 
ultimately winding up with neither. 

Supposedly in response to the 
Oklahoma City bombing in 1995 (which 
was initially blamed on Arabs), con- 
gress enacted the Anti-Terrorism and 
Effective Death Penalty Act (AEDPA), 
which effectively gutted habeas corpus 
for two million American prisoners, of 
whom two dozen or less have actually 
been convicted of killing someone in a 
terrorist offense. (Even more ironically, 
Timothy McVeigh, the claimed reason 
for AEDPA, waived all his appeals and 
never even filed a habeas challenge to 
his conviction and death sentence). 

Efforts to gut habeas corpus had 
languished in congress for 15 years be- 
fore AEDPA was passed as a response 
to the Oklahoma City bombing. Obvi- 
ously AEDPA’s passing did nothing to 
prevent the September attacks five 
years later. Even more obviously, sui- 
cide bombers are not overly concerned 
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about post conviction remedies in the 
judicial system, but the ruling class is. 

Already there are calls for greater 
covert surveillance of mail and other 
communications, a national identifica- 
tion card, and more. On ABC News, 
retired Senator Warren Rudman called 
for the suspension of habeas corpus 
to “show we are serious.” Reactionary 
politicians and the national security es- 
tablishment are already intent on 
capitalizing on these tragedies to pass 
further legislation to further diminish 
the liberty of all citizens. Among the 
proposals are ones to eliminate civil- 
ian trials, with the traditional right to a 
jury trial and rules of evidence, for 
people accused of terrorist offenses. 
Prisoners can expect more bad things. 

If patriotism is a scoundrel’s last 
refuge, then racial and religious big- 
otry are the penultimate refuge. 
Arab-Americans and dark skinned 
Asian immigrants and Americans have 
already been the target of violence and 
intolerance. Ironically, many find them- 
selves in the U.S. as refugees from 
intolerance and extremism in their own 
nations. The only interests advanced 
by bigotry are those of a ruling class 
intent on keeping poor people divided. 

During the Gulf War in 1990-91, 
many American prisoners leapt on the 
patriotism bandwagon to try to buy 
some respectibility from our captors. It 
didn’t work then and it won’t work 
now. With economic crisis and war 
comes opportunity. For prisoners and 
our advocates, this may well be a good 
time to press for an armistice in the war 
on drugs, to call for an end to the poli- 
tics of mass imprisonment and no 
parole and draconian prison conditions. 

More importantly, the foreseeable 
future is probably going to be a crucial 
time for progressive prison activists to 
try to hold what ground we have in the 
face of likely attacks on what remains 
of habeas corpus and civil liberties in 
general, for all citizens, not just pris- 
oners. An economic decline may make 
it difficult if not impossible for many 
states to pay for a bulging prison sys- 
tem. Our goal should be to move any 
debate into the area of reducing and 
eliminating mass imprisonment rather 
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than seeking other sources of funding 
as if mass imprisonment were some vi- 
tal social function to be supported at 
all costs. 

If it was indeed Bin Laden and his 
associates who carried out the WTC 
and Pentagon bombings, it is worth 
noting that for many years the U.S. 
government bankrolled, armed and 
trained Bin Laden and other Muslim 
fundamentalists to undermine the 
secular left in the Middle East and 
Southwest Asia. At the time, critics 
questioned the wisdom of mobilizing 
medieval fanatics to advance U.S. in- 
terests against the then Soviet Union. 

The wisdom of such critics may 
well be borne out by recent events, but 
it does not appear likely that any 
government official will be held ac- 
countable for their policy decisions, 
just as none were held accountable 
when longtime CIA asset Manuel 
Noriega became an embarrassment or 
Saddam Hussein, armed and supported 
by the U.S. and its allies in its war 
against Iran, decided Iraq should be a 
regional power. Even in foreign policy. 


birds come home to roost. Just as gov- 
ernment officials express surprise that 
with two million people locked up some 
600,000 prisoners are being paroled to 
their communities each year, in most 
cases worse off than before they went 
to prison. 

On more mundane notes, PLN is al- 
most completely finished updating and 
switching over its subscriber database 
and answering all mail that had accu- 
mulated during the past seven months 
as we rebuilt our office and office op- 
erations. If you have written to PLN 
between January and August 2001, and 
did not receive a prompt reply, please 
accept our apologies. If you have or 
have had any problems with your 
PLN subscription or any book orders 
please contact us now to resolve it. 

PLN ' s matching grant fundraiser 
is still underway. Now more than ever 
we need your support to continue 
our work as well as expand our circu- 
lation and reader base. If you haven’t 
donated yet, please do so. Enjoy this 
issue of PLN, and encourage others 
to subscribe. | 
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Virginia Settles Juvenile Death Suit for $1.2 Million 


I n early April 2001, the Virginia 
Attorney General’s office an- 
nounced it had agreed to settle a 
wrongful death suit for $1 .2 million. In 
the December 1999 issue of PLN we 
reported the death of Wallace 
Dandridge, 16, a developmentally dis- 
abled child at the Oak Ridge Juvenile 
Correctional Center in Richmond, Vir- 
ginia. Dandridge had an IQ of 59, was 
mentally retarded, hyperactive, had 
suicidal tendencies, a violent temper 
and a history of assaults, self abuse, 
hospitalizations and run-ins with po- 
lice and prison guards. On April 7, 
1999, while on suicide watch in the 
prison hospital, Dandridge threw a 
cup of urine on a prison guard and 
punched another. 

A group of seven guards then 
“subdued” Dandridge and left him 
handcuffed, strapped face down to a 
hospital bunk. Prison guards called 
the state police to formally charge 
Dandridge with assault. When a state 
trooper arrived at the prison 45 min- 
utes later, he found Dandridge 
unconscious, with a shallow pulse. 


Dandridge died shortly after being 
taken to a local hospital. 

A medical examiner classified 
Dandridge’s death as both “accidental” 
and due to a heart attack. The specific 
cause of death was listed as “acute car- 
diac arrhythmia precipitated by stress 
and acute asphyxia.” A source close to 
the investigation told local media that 
Dandridge “died of a heart attack be- 
cause his larynx had closed up. There 
was bruising to his larynx such that he 
had difficulty in breathing, and the heart 
just tried to keep up with whatever oxy- 
gen it was getting.” 

Tyrone Manzy, Dandridge’s uncle, 
had a different take on the medical 
examiner’s report. “It [the ME’s report] 
tells me there was a combination of 
things. That he was scared to death 
while he was being choked to death,” 
Manzy said. 

The FBI and state police investi- 
gated Dandridge’s death, which 
resulted in no criminal charges. A Vir- 
ginia Department of Corrections review 
of the incident found minor problems 
with how guards responded. Among 


them, that after shackling Dandridge, 
they should have placed him in a 
standing position, and checked him 
for asphyxia and injuries, and 911 
should have been called as soon as 
Dandridge was found unresponsive. 
As a result of Dandridge’s death, the 
Department of Juvenile Justice hired 
an inspector general and promised 
closer medical oversight of the Oak 
Ridge prison. The Department is also 
considering changes to its use of 
force and restraint policies. 

Peter Grenier, the attorney who rep- 
resented Vickie Dandridge, said, “Our 
client was very satisfied to see that there 
have been major changes made as a 
result of her son’s death.” The total 
settlement paid by the State is $1.2 mil- 
lion. Of that amount, Vickie Dandridge, 
Wallace’s mother, will receive $623,135, 
and each of Wallace’s three half sib- 
lings will receive $13,134 each. The 
remainder will go to attorneys’ fees and 
costs. The suit was filed in Prince Wil- 
liam County Circuit Court. | 

Source: Richmond Times Dispatch. 
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Children Strip-Searched 
While Touring D.C. Jail 


I n April and May 2001, school 
children were strip searched 
while touring a jail in Washington, 
D.C. A lawsuit seeking $4 million for 
each of six girls and one boy is forth- 
coming. 

D.C. schools routinely schedule 
these tours for children with behav- 
ioral problems. The goal is to scare 
them into altering their behavior by 
showing them what jail life is like. Prob- 
lems arose, however, when school 
officials and guards forced the tour- 
ing children, ages 11 to 15, to submit 
to strip searches by jail guards. 

The strip searches were done in 
a common area in view of teachers, 
students, and prisoners. Some of the 
children reported seeing male pris- 
oners masturbating in nearby cells 
during the searches. 

Evans Middle School counselor 
Dorothy Simpkins, formerly Dorothy 
Shepard, arranged the tours and ac- 
companied the children during the 
tours. Simpkins reportedly requested 
the strip-searches. A male teacher from 
the school, Terrence Barker, instructed 
guards to perform the strip-searches 
on several male students. 

Simpkins denies wrongdoing, 
and Barker complained that the chil- 

D.C. Prison 

T en Washington, D.C., prison 
guards were charged with 
conspiracy to smuggle cash and 
two-way pagers to prisoners in fed- 
eral indictments unsealed April 31, 
2001. The guards, nine of whom 
work for Corrections Corporation of 
America, a private company operat- 
ing the Correctional Treatment 
Facility in Southeast Washington, 
were caught in an FBI sting, accord- 
ing to the Washington Post. 

The indictments signaled the 
end of a two-year federal investiga- 
tion into corruption at the private 
prison. Federal prosecutors said the 
guards accepted hundreds of dollars 
from an undercover FBI agent pos- 
ing as a friend of several prisoners. 
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dren had toured the police depart- 
ment and a juvenile detention facility, 
to no avail. Even so, both have been 
dismissed by the school. 

An unnamed guard who dis- 
agreed with the st rip- searches 
complained to Warden Patricia 
Britton, who did nothing to stop 
them. 

Jerome West, one of the 
guards involved, claimed 
that the strip searches were 
for the children’s benefit, a 
form of “tough love.” The 
union representing D.C. 
guards claims that those 
fired were “scapegoats.” 

Britton was fired, along with 
guards Dexter Allen, Jerome West, and 
Karl White, who were involved in the 
searches. Shift commander, John E. 
Pendergraph, received a 30-day sus- 
pension, and his supervisor. Major 
Gregory C. Manigault, was suspended 
for 45 days, for their failure to prevent 
the searches. Deputy Warden, Donald 
F. Jones, resigned before being cited 
for gross negligence for his allowing 
the searches. 


The guards then smuggled the cash 
and two-way pagers into CTF and de- 
livered them to prisoners. 

Unlike previous scandals involv- 
ing D.C. corrections, these smuggling 
charges did not involve drugs. When 
the guards handed over the contra- 
band to certain prisoners, who 
cooperated in the government sting, 
the FBI confiscated it. Prisoners are 
allowed neither cash nor unrestricted 
electronic communication devices at 
the facility. 

Those charged were Donald 
Edwards, 44, of Southeast Washington; 
Henry Hayes, 43, of Temple Hills; Aric 
Mack, 29, of Capitol Heights; Jonathan 
Mason, 31, of Oxon Hill; Anthony 
McFeod, 42, of Temple Hills; Cornelius 


The Director of the Department 
of Corrections, Odie Washington, 
characterized the searches as the re- 
sult of “extremely poor judgment, 
abuse of authority, and a clear viola- 
tion of department policy.” West, 
one of the fired guards, claimed that 
the searches were for the children’s 
own benefit, a form of “tough love.” 
The union representing D.C. guards 
claims that those fired were being 
used as “scapegoats,” and the union 
plans to seek their reinstatement. 

Middle School students will no 
longer take part in the tours, but high 
school and college students will still tour 
D.C. jails. It is unknown whether they 
will receive the guards’ “tough love” 
during future tours. The F.B.I. is investi- 
gating the searches to determine whether 
the children’s civil rights were violated. 

Wayne Cohen, an attorney repre- 
senting six girls from the Middle School 
and one boy from Ballou Senior High 
School who were also strip-searched 
during a jail tour, says his “clients are 
very interested in getting answers out.” 
He also said his clients will seek $4 mil- 
lion each in damages. | 

Sources: ABC News', The Washington 
Post', and The New York Times. 


Minor, 43, of Suitland; Ken Moore, 43, 
of Southeast Washington; Gary 
Sherrod, 37, of Northeast Washington; 
Java Thompson, 37, of Riverdale; and 
Cory Williams, 31, of Faurel. Edwards 
worked for the District, and the other 
indicted guards worked for CCA. 

Fouise Green, a vice president of 
the beleaguered CCA, said none of 
the indicted guards were still em- 
ployed by the company. Minor and 
Williams were fired when indicted, 
she said. Mason, McFeod, and 
Sherrod were dismissed earlier, and the 
other four guards resigned, according 
to Green. “We have a zero-tolerance 
policy,” Green claimed. “We have 
been working with the FBI and U.S. 
Attorney’s office on this matter.” | 


Guards Smuggled Cash, Pagers 
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Hawaii Prison 

A U.S. district court found 
that Hawaii state prison 
physicians were deliberately indiffer- 
ent to a prisoner’s medical needs and 
were not entitled to qualified immu- 
nity. Raymond Kenney filed suit in 
state court alleging denial of medi- 
cation to control his seizures while 
he was a Hawaii state prisoner. 
Kenney sued the State of Hawaii and 
his prison doctors in their official 
and individual capacities. 

Defendants moved the matter to 
U.S. district court where they promptly 
sought and the court granted dismissal 
of all §1983 claims against the State 
and against the physicians in their of- 
ficial capacities. The Eleventh 
Amendment generally bars federal 
court actions against states and state 
officials in their official capacities 
when the relief sought is monetary 
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Doctors Denied Qualified Immunity 


damages. As to Kenney’s claims 
against the physicians in their indi- 
vidual capacities, defendants sought 
dismissal, asserting qualified immunity. 

A defendant is entitled to the de- 
fense of qualified immunity when the 
court: (1) identifies the right allegedly 
violated; (2) determines that the right 
was clearly established at the time of 
the violation; and (3) decides that a rea- 
sonable official would have believed 
the conduct at issue did not violate the 
identified right. 

The court found that Kenney 
satisfied the first two elements. At 
issue, then, was the right of a pris- 
oner to have medical officials who are 
not deliberately indifferent to serious 
medical needs. 

Kenney alleged that, when 
unmedicated, his illness caused him 
to shake violently and, while prison 


officials were aware of his illness, 
they denied treatment. Such allega- 
tions, said the court, supported the 
claim for deliberate indifference and 
defeated the defendant physicians’ 
request for qualified immunity. 

Plaintiff’s §1983 claims against the 
physicians in their individual capaci- 
ties proceeded to trial in federal court. 
Plaintiff’s tort claims were barred by 
the Eleventh Amendment and were re- 
manded to state court. Plaintiff’s §1983 
claims against the state and against the 
physicians in their official capacities 
were dismissed because §1983 only 
extends liability to “persons,” and nei- 
ther the state nor its agents in their 
official capacities are “persons” under 
§1983. All other claims were remanded 
to state court. See: Kenney v. Hawaii, 
109 F.Supp.2d 1271 (D. Haw. 2000). 


South Dakota Prison Conditions 
Class Action Settled 


T he federal district court in 
South Dakota has dissolved 
a state prison conditions consent de- 
cree and approved a class action 
settlement, ending two decades of liti- 
gation. 

State prisoners filed a § 1983 suit 
challenging prison conditions, certi- 
fied as a class action in 1982. The 
court found the conditions at the 
South Dakota State Penitentiary 
(SDSP) in violation of the Eighth and 
Fourteenth Amendments. A consent 
decree was entered in 1985, which re- 
quired changes in such areas as fire 
safety, housing, food service and 
storage, shops and programs, legal 
access, and medical, dental, and men- 
tal health care. The decree also 
required progress reports and moni- 
toring. See: Cody v. Hillard, 599 
F.Supp. 1025 (D.S.D. 1984); affirmed 
in part, and reversed in part, 830 F.2d 
912 (8th Cir. 1987). In 1987 and 1992, 
the court issued supplemental orders 
finding the SDSP still not in compli- 
ance with the consent decree, but 
noted they were making progress. 

In 1996, the defendants moved to 
dissolve the decree and the supple- 


mental orders. The plaintiffs opposed 
the dissolution and had experts con- 
duct inspections of the SDSP. The 
decree was dissolved in 1997 and the 
plaintiffs appealed. In 1998, the Eighth 
Circuit issued a limited remand. The par- 
ties then filed a proposed settlement 
agreement, the class was notified, and a 
Fairness Hearing was held in 1999. 

After receiving only 39 objections 
(3% of the class), reviewing these ob- 
jections, hearing testimony from four 
prisoners and testimony from the 
plaintiff’s environmental expert, plus 
testimony from a medical expert, the 
heads of medical, nursing, food ser- 
vice, industries, and the Warden of 
SDSP, the court found the greatest 
concerns of the plaintiffs were in en- 
forcing the settlement. But the court 
also found that the settlement offered 
greater benefits than the old consent 
decree. The court found the settle- 
ment agreement fair and reasonable, 
approved it, and dismissed the case 
without prejudice, ordering the par- 
ties to carry out the terms of the 
settlement agreement. See: Cody v. 
Hillard, 88 F.Supp. 2d 1049 (D.S.D. 
2000 ). ■ 
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Blind Ohio Prisoner Spends Months In Strip Cell 

by Ronald Young 


A il investigation by the Ohio De- 
partment of Rehabilitation 
and Correction (DRC) revealed that a 
blind prisoner at the Orient Correctional 
Institution in Pickaway County was 
subjected to three months of con- 
tinuous isolation in a strip cell. 

Willie Thomas, a 67 year-old prisoner 
suffering from advanced glaucoma and 
diabetes, was placed in an isolation cell 
on October 5, 2000, after an altercation 
with Orient prison guard Vicky Wilder. 
Thomas allegedly ripped Wilder’s shirt 
and scratched her in several places after 
being ordered to move out of her line of 
sight during the running of a pill line. 

The prison Rules Infraction Board 
found Thomas guilty of assaulting a 
prison guard and sent him to isolation 
for an undetermined amount of time. 
However, four hours later, guards acting 
on the orders of Max Unit Supervisor Lt. 
Patricia Rice and Major David Larsen 
placed Thomas in a strip cell, removing 
his mattress and all of his clothing ex- 
cept his underwear. Thomas stayed there 
for three months with only a steel slab 
to sleep on. To further exacerbate the 
situation, the cell Thomas was placed in 
had a broken window covered only with 
a piece of flimsy plastic sheeting which 
allowed frigid winter air to enter the cell. 
During the winter months when tempera- 
tures dipped below freezing, sympathetic 
guards who observed Thomas shiver- 
ing uncontrollably sneaked coveralls 
and extra blankets to him. 

Thomas was removed from the strip 
cell on January 5, 2001, after Warden 
Beightler noted during his rounds of 
Max 3 Unit that Thomas had no mattress 
in his cell and very little property. He was 
then moved to a regular isolation cell. 

According to departmental policy, 
strip cells are not intended for punish- 
ment. Prisoners are placed in strip 
cells when they begin to use items to 
harm themselves or others. “At no 
time during his segregation period ... 
did inmate Thomas cause any problems 
or abuse any cell privileges,” investi- 
gators wrote. Thomas, who has been 
in prison since 1987 because of a felo- 
nious assault conviction in Cuyahoga 
County, behaved like a model prisoner, 
guards told investigators. 


Yet Thomas remained seemingly in- 
visible to staff members who made 
hundreds of routine visits to the cell- 
block, including two previous visits by 
Warden Beightier and Deputy Warden 
Forrest. A nurse visited Thomas’ cell 
daily to administer insulin injections for 
his diabetes. “I have never heard of any- 
one kept in this situation for three 
months,” said Rich Arnold, director of 
Prison Reform Advocacy Center in Cin- 
cinnati. “I believe truly here they crossed 
the line and not by just a step or two.” 

Investigators learned that Lt. Rice, 
who has a history of imposing severe 
punishments on prisoners, removed a 
mattress that someone had slipped 
Thomas. They also learned Major 
Larsen was very upset over Thomas’ 
alleged assault of Wilder and that 
Larsen vindictively intended for Tho- 
mas to remain in a strip cell until he “rode 
out,” meaning until he was moved to an- 
other prison or released in 2003. The 
report concluded that Thomas’ treat- 
ment “can be construed as punitive.” 

Warden Beightler was given a writ- 
ten reprimand and remains as the 
warden at Orient. Deputy Warden 
Forrest was demoted to administrative 
assistant and reassigned to another 
prison. Major Larsen and Lt. Rice 
were demoted to lieutenant and cor- 
rectional officer respectively, and 
also reassigned to different prisons. 

The investigative report also 
touched on questionable treatment of 
other prisoners at the medium-security 
Orient prison. “It’s appalling. It’s un- 
acceptable behavior,” prisons director 
Reginald A. Wilkinson said. “This isn’t 
the end. The discipline is the begin- 
ning.” Wilkinson also said that he will 
send a top prisons official to Orient to 
warn staff members that they are re- 
sponsible for reporting unfair and 
inhumane treatment of prisoners. 
Wilkinson further stated that fears of 
the Personnel Board of Review over- 
turning dismissals was his reason for 
the seemingly lax punishment re- 
ceived by the four. “This is still a 
severe punishment,” he said. | 

Sources: The Columbus Dispatch ; The 
Plain Dealer, Investigation Report. 
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Environmental Challenge Bars Construction of California Prison 

by Rose Braz, Esq. 


A Kern County, California, su- 
perior court judge has 
barred the state from proceeding with 
plans to build a $335 million, 5,160 
bed maximum-security prison slated 
for Delano. The groundbreaking rul- 
ing came in an environmental lawsuit 
filed by Critical Resistance, the Na- 
tional Lawyers Guild Prison Law 
Project, and the Friends of the Kan- 
garoo Rat, in coalition with the 
California Prison Moratorium Project, 
the NAACP and numerous organiza- 
tions across the state. ( Critical 
Resistance, et al v. California De- 
partment of Corrections, Case No. 
21 1365 RDR, Kern County Superior 
Court, Bakersfield.) Critical Resis- 
tance is a national organization 
working to put an end to the prison- 
industrial complex. 

In a decision issued June 7, 2001, 
Judge Roger Randall concluded that 
the California Department of Correc- 
tions’ (CDC) environmental review 
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of the “cumulative impacts” of the 
proposed prison was inadequate and 
ordered the Department to complete 
a new environmental review which 
must include an analysis of the im- 
pact of past, present and future 
projects in the area. 

The California 
Environmental Quality Act 

The unique litigation was 
brought under the California Environ- 
mental Quality Act (CEQA), codified 
at California Public Resources Code 
§21000 et seq., and the California 
Code of Regulations (“CCR”) Title 14, 
§15000 et seq. (“CEQA Guidelines”). 
Under CEQA, the term “environment” 
is defined extremely broadly; it in- 
cludes the effect of the prison not 
only on scarce resources like water 
in California’s Central Valley, but also 
the impact of the proposed prison on 
schools, traffic and air quality. 

Represented by Babak Naficy of 
the Environmental Defense Center 
and Celeste Langille, formerly of the 
Environmental Law Foundation, the 
Petition for a Writ of Mandate and 
Injunctive Relief contained numerous 
causes of action, succeeding on its 
claim that the CDC failed to ad- 
equately analyze the cumulative 
impacts of the project. The Court 
denied the Petitioners’ alternative 
grounds for relief, which included 
claims that the CDC failed to ad- 
equately describe the project, failed 
to adequately mitigate and analyze its 
significant impacts, and failed to ad- 
equately analyze alternatives to the 
project. 

Additional causes of action fo- 
cused on the CDC’s decision to build 
its own waste water treatment plant 
for the prison, rather than link the 
prison to the City of Delano’s waste 
water treatment facility. The lawsuit 
argued that the CDC’s decision to 
build a separate waste water treat- 
ment plant, rather than helping the 
City expand its waste water treatment 
plant, was not supported by substan- 
tial evidence. 

Petitioners also sought attorneys’ 
fees under California’s Private Attor- 


ney General Statute, California Code 
of Civil Procedure §1021.5. That 
claim remains pending. 

The NAACP and the Rain 
Forest Action Network Join 
Forces 

Over two dozen organizations 
from across the state signed on to an 
amicus (friend of the court) brief filed 
in support of the petitioners. The 
broad-based coalition, represented 
by the law firm of Heller, Ehrman, 
White and McAuliffe, and Ellen Barry 
of Legal Services for Prisoners with 
Children, included environmental or- 
ganizations such as the Delano 
Center on Race, Poverty and the En- 
vironment; the Ecology Center; the 
Rainforest Action Network; and civil 
rights organizations, such as the 
NAACP chapters from Fresno, Los 
Angeles, and Santa Cruz; and La Raza 
Centro Legal; as well as prisoners’ 
advocacy groups, including Califor- 
nia Prison Focus; the Prison Activist 
Resource Center; and the Youth 
Force Coalition. 

“If the CDC builds it; they 
will fill it” 

Anti-prison activists, environ- 
mentalists, and residents of Delano 
have waged an unceasing campaign 
questioning the need for the pro- 
posed prison and the purported 
economic benefits of prisons, while 
raising larger issues about this 
nation’s growing reliance on prisons, 
prisons and more prisons. Their ar- 
guments have been bolstered by new 
prisoner population projections from 
the CDC itself. 

The CDC’s most recent (Spring 
2001) prisoner population projec- 
tions forecast 18,000 fewer inmates 
than the CDC’s Fall 2000 projections 
issued only six months earlier. These 
dramatic new projections confirm pre- 
vious forecasts from both the state’s 
Legislative Analyst’s Office and the 
Governor in his 2001-02 State Budget. 
“It is undisputed: Growth of the 
state’s prison population is on the 
decline, is projected to continue to 
decline, and the state’s prison popu- 
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lation is below the CDC’s current ca- 
pacity. California simply does not 
need another prison,” said Craig 
Gilmore of the California Prison 
Moratorium Project. “If they build 
it, the CDC will fill it,” added Gilmore. 

Activists also used the cam- 
paign to challenge California’s “no 
parole” policy, noting that every 
year, the Parole Board denies parole 
in more than 99% of the approxi- 
mately 2000 cases it reviews. 
According to the state’s Legislative 
Analysis’s Office (LAO), there are 
currently 4,000 prisoners eligible for 
parole and an additional 20,000 will 
soon be eligible for parole, but sub- 
ject to the state’s “no parole” 
policy”. The LAO report specifically 
linked the parole issue to the pro- 
posed Delano prison, noting that the 
“no parole” policy “has added to the 
pressure on the state to build addi- 
tional maximum security bed space, 
such as the $335 million prison ... 
near Delano.” 

Opposition in Delano 
Mounts 

Opposition in Delano has been 
mounting over the past year. “Delano 
schools are desperately overcrowded, 
and the city needs a new high school. 
Sacramento has set aside a maximum 
of $4 million, to be divided between 
the city and Kern County, to offset a 
$335 million project. This inadequate 
‘mitigation’ will put a strain on city 
services and Delano’s budget for 
years, hampering the city’s ability to 
provide services or to promote other 
economic development which, unlike 
the prison, might provide significant 
job opportunities for Delano resi- 
dents,” said Joe Morales of the 
Delano Center on Race, Poverty and 
the Environment, part of the coali- 
tion fighting the proposed prison. 

“The State of California needs to 
focus on finding alternative models 
for positive growth in the rural and 
low income areas of the Central Val- 
ley. Another prison in Delano will 
only further depress the local 
economy and discourage other types 
of economic growth,” said Cruz 
Phillips, Director of Community Or- 
ganizing for the United Farm 
Workers (UFW) in Delano, the birth- 
place of the UFW. 
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As the National Urban League’s 
Hugh B. Price recently wrote, “It does 
not speak well of American society 
that the only ... engines of economic 
development state officials can seem 
to come up with for [rural] areas are 
prisons.” 

The proposed 480-acre site is 
currently used for agriculture and is 
designated as “Farmland of State- 
wide Importance,” bringing farmers 
and their allies into the fight against 
the prison. “Farming is the base in- 
dustry and largest employer for our 
community. We view another prison, 
the fourth in the area, as a loss of 
jobs for the average citizen in 
Delano, and a loss of way of life for 
many people. We are concerned 
about loss of water revenue and in- 
crease demand on groundwater,” said 
William Carlisle, General Manager of 
the Southern San Joaquin Municipal 
Utility District in Delano. 

Finally, the campaign has also de- 
bunked the myth that prisons are 
economic drivers for impoverished 
rural communities. “Delano’s unem- 
ployment, a sobering 26%, has been 
the same for the entire decade since 
the first prison came to the city. 
Moreover, the Department of Correc- 
tions itself projects that of the 1600 
new jobs which will be created by the 
new prison, only 72 will go to resi- 
dents of Delano. Prisons simply do 
not bring economic prosperity,” said 
U.C. Berkeley professor Ruth Wilson 
Gilmore. 

What’s Next? 

After the court’s decision, the 
CDC, attempting to avoid public par- 
ticipation, questioned whether it was 
required to circulate the newly pre- 
pared cumulative impacts analysis for 
public comment. Judge Randall again 
ruled in the Petitioners’ favor, order- 
ing the CDC to accept public 
comment on its revised environmen- 
tal analysis of the proposed 5,160 
bed prison. (The new public com- 
ment period ended October 1, 2001.) 

For more information contact: 
Critical Resistance, 1212 Broadway, 
Suite 1400, Oakland, CA 94612. 

Telephone: (510)444-0484; or 
send email to: critresist@aol.com. 
■ 
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Mississippi Taxpayers Fund Welfare 
Payments To Private Prisons 

by Ronald A. Young 


M ississippi taxpayers will 
pay about $6 million a year 
to private and regional prisons for 
“ghost inmates” under a bill the leg- 
islature approved on March 26, 2001 . 
The Mississippi Department of Correc- 
tions (MDOC) funding bill includes a 
provision to subsidize the regional 
and private facilities despite the ab- 
sence of need of such facilities. 

The provision will raise the num- 
ber of prisoners at ten regional 
prisons from 200 to a new contracted 
amount of 230 and provides for 900 
prisoners at the Delta Correctional 
Facility in Greenwood and the 
Marshall County Correctional Facil- 
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ity, both private prisons. The Delta 
prison is owned and operated by 
Nashville-based Corrections Corpo- 
ration of America, while Florida-based 
Wackenhut Corrections Corporation 
operates the Marshall County prison. 

The state doesn’t have the prison- 
ers to fulfill the obligations under the 
bill. Corrections Commissioner Robert 
Johnson said. Taxpayers will pay about 
$2 million a year to private prisons and 
$4 million to regional prisons for what 
have been termed “ghost inmates,” ac- 
cording to Johnson. “I guess that’s 
where the old saying ‘politics makes 
strange bedfellows’ comes from,” he 
said. “Anytime you find a group of 
Mississippi legislators agreeing to 
guarantee a private enterprise a profit 
with taxpayers’ money, you know 
there’s got to be strange happenings.” 

Wackenhut president and chief 
operating officer, Wayne Calabrese, 
said Mississippi should honor its 
commitment to fill the 1,000-bed 
Marshall County prison, even 
though Johnson says it doesn’t have 
enough prisoners to do so. “We want 
to make sure the price we gave the 
state, which was based on full or 
nearly full occupancy, is in fact what 
we receive,” Calabrese said. 

Economics appears to be the mo- 
tivating factor behind the provision 
in the funding bill, which was passed 
into law only after the House and Sen- 
ate mustered a more than two-thirds 
majority vote to override a veto of 
the bill by Governor Ronnie 
Musgrove. Some legislators have 
praised the regional jails and private 
prisons for creating jobs in economi- 
cally struggling areas. State prisons 
currently have about 2,600 empty 
beds, and two additional 250-bed re- 
gional prisons are awaiting 
construction in George and Chickasaw 
counties. House Penitentiary Com- 
mittee Vice-Chairwoman Linda 
Coleman, D-Mound Bayou, said the 
regional prisons can’t operate at 200 
prisoners because they can’t make 
enough money to pay the debt of 
their facilities, which is why the num- 
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ber of prisoners was increased. The 
legislation also includes $16.4 million 
to pay for the regional and private 
prisons’ deficit. 

Opponents of the bill said pris- 
oners will have to be moved out of 
the State Penitentiary at Parchman 
and other state prisons to meet nu- 
merical targets. But this in itself 
might have been a good thing if it 
had been combined with an earlier 
suggestion by House Penitentiary 
Committee Chairman Bennett 
Malone, D-Carthage, to close five old 
and decaying units at Parchman and 
ship some of the prisoners to private 
prisons. However, that suggestion 
was not included in the final bill. 

In announcing his veto of the bill. 
Governor Musgrove said, “Our money 
ought to be put in areas of priority and 
not areas like ghost prison beds.” 
Money spent on “ghost inmates” could 
be better spent on classroom supplies 
for teachers, he said. “Education, not 
prisons, must be our state’s priority,” 
Musgrove said after the Senate over- 
turned his veto. “With this action 
today, the Legislature has not placed a 
priority on education.” 

State Senator Willie Simmons, 
D-Cleveland, said the state shouldn’t 
be using prisons as economic devel- 
opment. “We shouldn’t be building 
beds on the hope that we will need 
them some day,” he said. Mississippi 
Attorney General Mike Moore said 
that there are prisoners available in 
county jails who can be moved to re- 
gional and private prisons to meet the 
Legislature’s mandate. But Corrections 
Commissioner Johnson said lawmakers 
are engaging in a shell game. “They 
are attempting to move inmates 
around in the system and still try to 
justify subsidizing private prisons. 
And you just can’t get around that,” 
he said. “Call it ghost inmates, call it 
anything you want to. But the fact 
remains it is paying for something we 
don’t need.” | 

Sources: Clarion-Ledger', Associ- 
ated Press. 
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Prisoners Riot in Dartmouth Jail 

by Gary Hunter 


O n April 15, 2001, the scene 
at the Dartmouth House of 
Correction in Massachusetts could have 
been lifted straight from the pages of a me- 
dieval novel. Prisoners stormed the 
woodshop, armed themselves with 
boards, then set the shop afire. While one 
group laid siege to the courtyard another 
group scaled the building. From the roof 
they hurled rocks at the guards below. 

One guard lost a futile attempt to bar- 
ricade himself in a bathroom, and was taken 
hostage by a prisoner wielding a screw- 
driver. The guard, David Florent, was 
strapped to a bed for about 35 minutes as 
his captors demanded to speak to the me- 
dia. In their universal language of protest, 
angry prisoners clogged their toilets and 
flooded their cells with water. Three guards 
were injured in the fray, none seriously. 

In response to the uprising, about 
50 guards and 10 police dogs con- 
fronted the prisoners on the courtyard. 
The protesting prisoners quickly gave 
way to the aggressive dogs and guards 
firing nonlethal beanbags into the 
crowd. Alas, the media never arrived. 

But it doesn’t take a newsflash to de- 
termine the reason for the riot. Bristol 
County Sheriff Thomas Hodgson has been 


labled a tyrant ever since he took office. 
He was appointed sheriff in 1997 and re- 
elected in 1998 with his get-tough on 
prisoners platform. Hodgson reinstituted 
chain gangs and for months he confined 
prisoners to their cells 23 hours a day. 

After the riot, Hodgson’s first pri- 
ority was to reaffirm his hard-line 
stance. “This was not a negotiation,” 
Hodgson said. “We trained very, very 
hard and we trained frequently for these 
situations ... I want to commend my 
staff.” Hodgsen told Rob Brouliette, a 
business agent with the Massachu- 
setts Officers Federated Union, that the 
prisoners used a ladder to get from the 
woodshop to the roof. “This was prob- 
ably planned,” concluded Brouliette. 

Not everyone is impressed with 
Hodgson’s approach. Shoddy condi- 
tions in the Dartmouth and Ash Street 
jails sparked a lawsuit in 1998, with the 
Massachusetts Correctional Legal Ser- 
vices alleging “cruel and inhumane” 
conditions. One judge ordered that 
double-bunking be halted at the Ash 
Street jail and that triple-bunking be 
halted at Dartmouth. In 1999 the suit was 
declared a class-action complaint by a 
Suffolk County superior court judge. 


Human rights activists claim that 
Hodgson’s chain gangs are reminiscent 
of Southern slavery. 

For three consecutive weeks Tony 
Braga was denied the opportunity to 
visit his brother, a prisoner at the jail. 
Braga says that visits are routinely can- 
celled. The excuse he often receives is 
that too many guards have called in sick. 
He also says that packages he leaves 
for his brother are never delivered. 

Hodgson’s no-nonsense tactics 
also include banning smoking, televi- 
sion, and weightlifting for prisoners. 
“This is a prison,” he said. “This is not a 
place where you can find all the ameni- 
ties of home.” When asked if he thought 
his strong-arm tactics caused the riot 
Hodgson replied, “I think that what we 
are finding is because of my 
no-nonsense style, inmates are starting 
to rehabilitate themselves and realize 
they don’t want to be here.” 

Guards from the Massachusetts 
Corrections Officers Federated Union 
also have lodged more than 50 com- 
plaints against Hodgson. Perhaps they 
are rehabilitating themselves as well. | 

Source: The Boston Globe. 
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Summary Judgment Denied in Oklahoma Jail Beating 


A federal district court in Okla- 
homa has denied summary 
judgment against a pretrial detainee’s 
failure to protect and deliberate in- 
difference to medical needs claims. 

On September 5, 1995, John Winton 
was booked into the Tulsa County Jail 
on shooting charges that were later 
dismissed. Twelve days later he com- 
plained about the jail’s feeding 
procedures which often resulted in 
food being stolen by other prison- 
ers. He was told by guards to file a 
grievance which he did that same 
day. That evening, dinner was served 
in a different manner due to the fil- 
ing of the grievance. 

Several hours later, Winton, who 
is Caucasian, was pulled from his top 
bunk by several black prisoners and 
landed on his head. From there he 
was beaten and kicked. Later, Winton 
was removed and taken to a medical 
cell where he was seen the following 
day by a nurse contracted from 
Wexford Regional Medical Center. 
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He was diagnosed with multiple abra- 
sions and contusions, a cerebral 
contusion, a subdural hematoma, a 
basilar skull fracture with conductive 
hearing loss, a wrist fracture that re- 
quired surgery, and a dislocated 
shoulder. 

Winton and his wife filed a §1983 
suit against the Board of Commis- 
sions of Tulsa County (the County), 
the Tulsa County Sheriff, and 
Wexford. The County and the Sheriff 
admit that the jail was “dangerously 
outmoded” and “conducive to vio- 
lence.” At the time of the attack, 
Winton’s cell housed 17 black and 11 
Caucasian prisoners, with many pris- 
oners sleeping on portable beds. The 
Sheriff had been aware of the prob- 
lem since 1992. 

In their suit, the Wintons raised 
five claims: (1) a failure to protect Mr. 
Winton from violence from other pris- 
oners; (2) failure to provide medical 
care to Mr. Winton; (3) medical mal- 
practice against Wexford; (4) 
negligence against the Sheriff; and 
(5) Mrs. Winton’s loss of consortium 
from both the acts of the jail and 
Wexford against her husband. 

Finding that while the Eighth 
Amendment does not directly apply to 
pretrial detainees, its protections do 
apply through the due process clause 
of the Fourteenth Amendment. All Mr. 
Winton need do is establish the two 
general elements of an Eighth Amend- 
ment claim: (1) an objectively serious 
deprivation; and (2) that the officials 
acted with a sufficiently culpable state 
of mind (deliberate indifference). Both 
of these elements have been applied to 
denial of medical care in Estelle v. 
Gamble , 429 U.S. 97, 97 S.Ct. 285 (1976), 
and to the failure to protect prisoners 
from assaults by other prisoners in 
Farmer v. Brennan, 511 U.S. 825, 114 
S.Ct. 1970(1994). 

The Court found that Mr. Winton 
had presented sufficient facts which 
demonstrated he met the first prong 
in both his assault and medical 
claims. His multiple documented in- 
juries, a Department of Justice 
investigation report, two reports by an 
expert penologist, and the Sheriff’s 
own deposition all demonstrate that, 


at a minimum, there is a genuine is- 
sue of fact precluding a grant of 
summary judgment on the serious 
deprivation prong for either claim. 

The main defense raised by the 
defendants was that the deliberate 
indifference prong was not met on ei- 
ther claim. After an extensive 
analysis of the deliberate indiffer- 
ence standard as applied separately 
to the Sheriff and the County, the 
court found that there was sufficient 
evidence “to permit a jury to con- 
clude that Sheriff Gland was actually 
aware of a serious risk of harm to in- 
mate safety at the Jail” and denied 
summary judgment on the deliberate 
indifference prong. Similar findings 
were made against the County. The 
court denied qualified immunity, find- 
ing that the Sheriff’s duty to protect 
Mr. Winton was well established in 
Farmer, over a year before the attack. 

The court also concluded that 
Mr. Winton established an affirma- 
tive link between the Sheriff and the 
actions of his guards in failing to pro- 
vide adequate medical care to Mr. 
Winton. The court found the County 
could be liable as well, since the 
“Sheriff’s actions or inactions, as the 
final policy maker for the Jail, are at- 
tributable to the County.” The 
Sheriff’s duty to provide adequate 
medical care was well established in 
Estelle, 19 years earlier, thus warrant- 
ing the denial of qualified immunity 
on this second claim. 

The County and the Sheriff filed 
for summary judgment but Wexford 
did not. Holding that since Wexford 
did not file a summary judgment that 
the claims against it would not be 
addressed in this ruling. The negli- 
gence claim against the Sheriff was 
dismissed by the Wintons. The court 
granted summary judgment for the 
Sheriff on Mrs. Winton’s loss of con- 
sortium claim, finding that a spouse 
may not bring such a claim under 
§1983 since this is a derivative claim 
and derivative claims are not action- 
able under §1983. Note that this is 
not a ruling on the merits. See: 
Winton v. Board of Commissioners of 
Tulsa County, Oklahoma, 88 F.Supp.2d 
1247 (N.D.Okla. 2000). ■ 
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$522,458 Rebate Ordered 
In California Prisoner Phone Overcharges 

by John E. Dannenberg 


T he California Public Utilities 
Commission (PUC) ordered MCI 
Telecommunications Corp. (MCI) to off- 
set $522,458 in overcharges it made 
between June 14, 1996, and July 12, 
1999, on MCI California Maximum Se- 
curity Calls (i.e., California prisoner 
collect calls) by proportionately reduc- 
ing the cost it charges for future such 
calls during its current contract with the 
California Department of Corrections 
(CDC). Although it was ruled that re- 
funding the excess charges to the 
actual users would be impractical, indi- 
vidual users who have their own billing 
records may apply for personal refunds. 

The May 2001 Order was the settle- 
ment reached by MCI, the PUC, and the 
complainant Utility Consumer Action 
Network (UCAN), a San Diego based 
ratepayer advocacy group. UCAN had 
filed a complaint in June 1999 stating 
that MCI had failed to bill its tariff rates, 
among other tariff violations, for Cali- 
fornia prisoners’ collect calls. But 
because the details of the violations 
and the methodology for the calcula- 
tion of the settlement amount were kept 
secret (“confidential” appendices B and 
C to the Settlement Agreement), it is 
impossible to say with any certainty 
that full amends were, in fact, made. 

PLN readers should note that this 
settlement covers those California pris- 
ons under MCI’s contract, yet that may 
not be the sole contract for all thirty- 
four of California’s prisons. Some 
simple arithmetic shows that the one 
half million dollars involved here may 
be but a fraction of the sums involved. 
For example, if only half of CDC’s 
160,000 prisoners make one phone call 
per week, at an average cost of $10, 
the annual revenue stream would ex- 
ceed $41 million. 

It is widely reported in the press 
that CDC bids their phone contracts 
to the highest bidder; that is, to the 
bidder who offers CDC the greatest 
kickback. These reports state that 
this kickback amounts to a whopping 
40-44% of the gross telephone rev- 
enue billed for CDC prisoner collect 
calls. Forty percent of this $41 mil- 
lion amounts to over $16 million 
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kicked back annually to CDC. Al- 
though UCAN’s PUC complaint 
addresses only violations of PUC ap- 
proved tariffs, one can only wonder 
if $522,458 repays all the inequities 
in the phone company’s remaining 
$25 million cut of the pie, given that 
they have no qualms about over- 
charging $16 million annually for the 
privilege of getting the contract. 

If these kickbacks were the burden 
of wealthy individuals, or of corporations 
who could write them off as charitable 
donations, perhaps one could turn the 
other cheek. But just the opposite is true: 
those forced to pay this “piper” are 
those least able to pay — the typical 
low-income families of prisoners. 

Recognizing the rehabilitative 
value of prisoner phone contact with 
their families, the Settlement Agreement 
proposed that one use of the $522,458 
could be a grant to Friend’s Outside, a 
top-rated 55 year-old non-profit Cali- 
fornia corporation devoted to aiding 
prisoners’ families to visit their incar- 
cerated loved ones. With chapters at 
each of California’s thirty-four pris- 
ons, Friends Outside could apply the 
proposed grant towards bus and rail 
fares to help needy families travel to 
distant prisons where their loved 
ones are housed. 

Alternatively, the Settlement 
Agreement authorizes the PUC to opt 
for the offset against future phone 
charges, or to simply gift the money to 
the California state general fund (that is, 
on top of the 40% annual kickback!). 

The PUC announced it had selected 
the Offset Plan, with the proviso that in- 
dividual claimants who presented their 
billing records could get actual refunds. 
Since the nature of the overcharges and 
settlement calculation terms were kept 
secret, it is hard to say how much an in- 
dividual customer might recover. But, if 
your family paid such overcharges on a 
weekly basis, it might well be worth the 
effort for them to apply. For more infor- 
mation, one contact person is Mr. Julio 
Ramos, Office of Ratepayer Advocates, 
California Public Utilities Commission, 
505 Van Ness Ave., San Francisco, CA 
94102; telephone: (415) 703-4742. ■ 
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Notes From the Unrepenitentiary: “A Matter of the Past” 

by Marilyn Buck 


I n Charlottesville, Virginia, Mary 
Smith, a Black working class 
woman, got fired from her job at the 
University of Virginia Medical Cen- 
ter. So did eight other workers. They 
all had prior felony convictions. Ms. 
Smith’s was for $200 of bad checks. 
Like four of those fired she had not 
hidden that fact on her application 
when she was hired four years ago. 
But in the aftermath of a rape at the 
Medical Center, in which the accused 
rapist was also an employee, Ms. 
Smith and the others were fired. 

“Morally, these are people who 
have paid their dues,” said Susan 
Fraiman, a member of the Labor Ac- 
tion Group and a professor of English 
at the university. ( The New York 
Times, July 2, 2001, p.A-10.) The La- 
bor Action Group is part of the growing 
movement for fair treatment of former 
offenders — ex-cons in the old-speak. 
Fortunately, the recent firings have 
sparked protest and a federal civil 
rights suit. That’s the good news. 

The bad news is that for far too 
long former prisoners have been ban- 
ished to the outhouse of society: no 
jobs (or marginal ones) for the vast 
majority, as well as an overdose of con- 
tempt, hatred and fear. Few skills are 
taught for rehabilitative purposes, un- 
less one considers that simply 
following irrational, mind-numbing or- 
ders, along with avoiding injury, rape, 
or death in prison amount to positive 
social/economic skills. (So far, there’s 
no indication that such skills are given 
any positive social value.) 

Nevertheless, every once in a while 
an ex-offender is not kicked into the 
outhouse. Look at Eliott Abrams! He 
was recently appointed to George Bush 
IFs National Security Council as direc- 
tor of the Office of Democracy, Human 
Rights and International Operations. 
Not bad for an ex-offender. I wonder if 
he will consider democratic rights for 
all his comrade-offenders? (Well, no, 
he didn’t have to serve time. He had 
good probation reports, I imagine.) 

He had withheld information about 
the Reagan administration’s illegal opera- 
tions during the U.S.- Contra war against 
Nicaragua; i.e, the guns-for-cocaine op- 


erations that this government con- 
veniently forgets in these times of 
the “war against drugs” (and op- 
pressed communities, unemployed 
and marginally-employed sectors of 
the U.S.). But, as White House 
spokesman Ari Fleischer explains 
things, Mr. Abrams’ is “an outstand- 
ing diplomat” whose legal troubles 
are “a matter of the past.” {The New 
York Times, June 30, 2001, p. A-4.) 
Besides, he was also pardoned by 
Bush I. Got his civil rights back, the 
whole 9 yards. Even his sterling diplo- 
matic reputation. Redeemed! I do wonder 
if he had to state that he was a former 
offender on his government application. 
After all, even if he was appointed, he 
has to fill out forms to draw his hefty sal- 
ary, his perks, retirement, and to pay his 
withholding taxes. Or doesn’t he? 

If Mr. Abrams’ lawbreaking is not 
an obstacle to work for national secu- 
rity, why should it matter that a young 
Black woman, or any other former of- 
fender, work in a medical center or 
anywhere else for that matter? Ms. 
Smith has paid a very high price for 
$200 worth of bad checks. Certainly 
Mr. Abrams’ crimes involved a hell of a 
lot more than $200. Together with his 
cronies in crime he caused 
unmeasurable suffering and death not 
only for Nicaraguan citizens whose 
democratic society was undermined, 
but also, for U.S. citizens and residents, 
a proliferation of cheap cocaine to fuel 
the crack industry with the resulting 
social destruction, loss of productive 
labor, and loss of parents and children 
to the prison system. 

In short, he covered up mass mur- 
der and mayhem, as well as death of 
more than a few children and adults. 
Should not Ms. Smith’s word be more 
believable than that of Mr. Abrams? 
One would think so, in the equal jus- 
tice scheme of things. He slipped and 
slided, connived and inveigled as part 
of the Contra-gate gang. 

(In fact, given that he was a 
gang member, how did he miss maxi- 
mum security?) 

If a man like that is judged to 
have social value and found worthy 
to be pardoned, then shouldn’t all 


former offenders be pardoned? Not 
to be idealistic, let’s remember that 
most women and men do not go to 
prison as “criminals;” they are 
judged to be offenders of the law. 
The prison system does its best to 
destroy the individual’s morality, in- 
tegrity, sense of community, as well 
as their hope to be a respected, pro- 
ductive human being within the 
community. If one is unable to be- 
come productive, earn one’s living, 
then what is left? 

If Eliott Abrams is allowed to 
work, then Mary Smith must be al- 
lowed to work. And Jose Diego, 
Ashanti Black, and Janet Rides the 
Wind. Why should a former prisoner/ 
offender have to say by law that she 
or he has been in prison (unless, of 
course, she or he wishes to use that 
prison job as a reference)? Why 
should there not be automatic resto- 
ration of civil rights? 

If Florida had not concerned it- 
self with whether Black people should 
be allowed to vote because they 
might have been in prison, then that 
state would not have spent all that 
time, energy, and money to discount 
the Black vote. And state officials 
would not have had to break the laws 
themselves to make sure all those folks’ 
votes didn’t count. 

Perhaps prisoners and their advo- 
cates might advocate to get rid of all 
those laws restricting people’s civil and 
human rights. We need to eliminate 
the double binds that prisoners and 
far too many other people are caught 
in: to tell the truth and not be hired; 
or hired under constant suspicion; or 
to lie, get hired and later be fired for 
dishonesty on the application. 

If that is too difficult a proposi- 
tion, how about making it illegal to 
consider ones’ former offenses in 
hiring. Merit, not past circumstance. 
George II has shown us the way! 
George has hired an ex-offender! 
Let’s advocate that he hire more - 
and not as prison labor. Congress 
should follow in his footsteps! That 
might help keep more than half of 
former prisoners from returning to 
prison or living in the margins. | 
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Colombian Rebels Attack Prisons, 
140 Prisoners Flee 


P rison escapes are common in 
Colombia. Prisoners often buy 
the help of guards and administrators 
and are often able to outgun their jail- 
ers. In the case that follows they had 
concerted help from the outside. It is 
not the first time that rebels outside 
have used such tactics to free their im- 
prisoned comrades. 

On the night of June 23, 2001, 
rebels from the Revolutionary Armed 
Forces of Colombia-People’s Army 
(FARC-EP), Latin America’s largest and 
oldest insurgent force, attacked La 
Picota prison in Bogota, blowing out a 
security wall from inside the prison 
with dynamite. There was then a pro- 
longed exchange of fire with the prison 
authorities during which more than 140 
prisoners fled as the PARC provided 
cover with gunfire. Live escaped pris- 
oners were killed by guards and at least 
36 of the escapees were recaptured 
alive after a massive security opera- 
tion in the surrounding area. 

Prison director Pabio Campos said 
munitions experts deactivated a ve- 
hicle loaded with dynamite parked near 
the prison. One police agent and at 
least 12 prisoners were wounded. At 
least 19 of the escapees are PARC mem- 
bers. According to a communique 
issued on June 27 by the General Staff 
of the “Antonio Narino Urban Net- 
work” of the FARC-EP’s Eastern Bloc, 
two soldiers and four police agents 
were also killed in the assault on La 
Picota. The communique said that 
among the five prisoners killed were 
FARC members Roberto Ahumada 
Aldana and Alexander Torres Torres. 

On June 24 th , the day after the 
attack, the FARC claimed responsi- 
bility for the breakout, and FARC 
second-in-command Jorge Briceno 
(alias Mono Jojoy) told reporters 
that the FARC would continue to aid 
its members in their attempts to es- 
cape from prison throughout the 
country; similar actions would con- 
tinue until the government frees all 
imprisoned FARC members. 

“Our objective is to get FARC pris- 
oners out of all the nation’s prisons 
because the government is refusing to 
exchange prisoners,” Briceno said. 


“We are forced to free them as best we 
can,” he added, speaking from the de- 
militarized zone in southern Colombia 
where negotiations between the 
FARC and the government are being 
held. As of June 30, the FARC had 
released 359 captured soldiers and 
police agents as part of a negotiated 
agreement with the government in 
which 1 1 sick rebels were freed from 
prison. The FARC is still holding 42 
mid-ranking police and army officers. 

On June 27 more than 30 rebels from 
Colombia’s second largest guerrilla 
group, the National Liberation Army 
(ELN), broke into a jail in northwest 
Colombia and kidnaped five prisoners 
belonging to the right-wing paramili- 
tary group United Self-Defense of 
Colombia (AUC). Among the five pris- 
oners freed were three women 
imprisoned for homicide and bearing 
arms. The rebels then retreated to a 
mountain area near the municipality of 
Bagre, 570 kms north of Bogota. 

A month later, the FARC again 
freed prisoners, this time from the jail 
in Bolivar, a small town in southwest- 
ern Colombia. Seventy three were 
freed. Of these, twelve returned of their 
own volition. It is likely these were so- 
cial rather than political prisoners; 
Colombian law provides that prisoners 
who return within 72 hours of a prison 
break will not be punished. 

Colombia has been plagued for 
37 years by a civil war pitting leftist 
rebel groups against the government 
and paramilitary forces like the AUC. 
The violence of this conflict has 
brought death to nearly 40,000 people 
in the past decade. Human rights 
groups place the blame for most of 
these deaths at the doorstep of the 
Colombian government. The govern- 
ment, in turn, holds the AUC 
responsible for the deaths of more 
than 2,000 civilians in the year 2000 
alone. Most of these were the victims, 
not of individual murders, but of 
wholesale massacres by the AUC. | 

Sources: Weekly News Update on the 
Americas; AFP, UPI, Xinhua, from the 
Colombia Labor Monitor (CLM- 
NEWS), Seattle Times. 
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California Racial Segregation Case Reversed; 
Phone Claim Dismissed 


H olding that the action was not 
time-barred and otherwise 
stated an actionable claim, the Court 
of Appeals for the Ninth Circuit has re- 
versed a lower court’s dismissal of a 
prisoner’s pro se action which claimed 
that California state prisons practiced 
racial segregation in housing prison- 
ers. The Court upheld the dismissal of 
a claim that prison directors conspired 
with the telephone company to over- 
charge for prisoner telephone service. 

In 1995, Garrison Johnson filed an 
action pursuant to 42 U.S.C. §§1981, 
1983, 1985, and 1986 seeking damages 
and declaratory relief. Johnson’s two 
primary claims were that the Director 
of the California Department of Correc- 
tions (CDC) instituted and enforced a 
policy which permitted racial discrimi- 
nation in prisoner housing, and that 
the Director conspired with the tele- 
phone company to extort money from 
prisoners. The federal district court 
dismissed the case with prejudice hold- 
ing that the action was time-barred and 
otherwise failed to state a claim. 

Addressing the time -bar ruling, the 
Court of Appeals held that the Califor- 
nia one-year statute of limitations is 
applicable to §1983 suits since §1983 
does not contain its own statute of limi- 


tations and it is thus proper to use the 
state’s personal injury claim statute of 
limitations. The Court also held that 
federal law controls when a claim ac- 
crues, which is when Johnson knew or 
should have known of the injury giv- 
ing rise to his claims. But §352(a)(3) 
of the California Code of Civil Proce- 
dure (CCCP) allows for the tolling of 
the statute of limitations for a prisoner’s 
entire sentence for sentences less than 
life. This changed (effective January 
1, 1995) when CCCP §352. 1(a) was en- 
acted, which limited the tolling period 
to two years. 

Though Johnson’s claims arose 
between 1987 and 1991 for former CDC 
Director James Rowland, and 1991 to 
present for current Director James 
Gomez, the district court applied the 
latter CCCP provision in finding 
Johnson’s claims time-barred. The 
Court of Appeals held that the lower 
court failed to properly consider the 
retroactivity of §352. 1(a) as established 
in Fink v. Shedler, 192 F.3d 91 1 (9th Cir. 
1999), which held that pre-1995 claims 
are tolled for two years or until Janu- 
ary 1, 1995, whichever is later. Under 
this view, Johnson had until the end of 
1995 to file his complaint, a condition 
he fully met. 


Applying the rule of liberal con- 
struction in pro se pleadings, the Court 
found Johnson’s allegations stated a 
sufficient claim for racial discrimination 
and the lower court erred in dismissing 
this claim. Likewise, the Court held that 
dismissal by the lower court of 
Johnson’s racial discrimination con- 
spiracy claims was error. The Court 
even went so far as to note that 
Johnson may be able to amend his com- 
plaint to state a claim of an Eighth 
Amendment violation “insofar as his 
personal safety has been jeopardized 
by defendant’s policy of racial segre- 
gation.” 

Finally, the Court upheld the dis- 
missal of Johnson’s telephone 
conspiracy claims holding that a 
prisoner’s First Amendment right to 
telephone access is subject to rea- 
sonable limitations and that prisoners 
are not entitled to a specific tele- 
phone rate. While the Court ruled 
on the merits of this claim, it should 
have dismissed it based on the doc- 
trine of standing, since Johnson’s 
mother actually paid the phone bills 
and, thus, Johnson had no standing 
to sue. See: Johnson v'. State of Cali- 
fornia, 207 F.3d 650 (9th Cir. 2000). 


Summary Judgment Granted for Forced Religious Substance Abuse Program 


A New York federal district 
court has awarded summary 
judgment to a prisoner who held ag- 
nostic beliefs and was forced to 
participate in a prison religious- 
based substance abuse program. 
New York prisoner Troy Alexander 
sued officials at Cayuga Correctional 
Facility under 42 U.S.C. §1983. 

Because Alexander had previosly 
violated prison rules against the posses- 
sion and/or use of drugs at another 
prison, he was interviewed and rec- 
ommended to join the facility’s 
Alcohol and Substance Abuse Treat- 
ment Program (ASAT). Alexander 
disagreed with this recommendation, 
refused to sign the ASAT contract, 
and never consented to enroll in the 
program. During the course of the 
treatment he repeatedly requested to 
leave the program. On January 29, 


1997, Alexander was written a misbe- 
havior report for violating three 
prison regulations when he slept 
through a required ASAT “group 
session.” Alexander contended he 
was excused from participating in 
ASAT group sessions because their 
religious nature conflicted with his 
agnostic beliefs. The heart of the 
ASAT program is based on Alcohol- 
ics Anonymous’ twelve step manifesto, 
the dominant theme of which “is un- 
equivocally religious.” Alexander 
was found guilty of two charges, or- 
dered to participate in future group 
sessions, and restricted from recreation 
for 15 days. Alexander filed grievances 
challenging the ASAT as violating his 
First Amendment Rights. 

The court held that Alexander 
was coerced to participate in ASAT. 
The Establishment Clause of the First 


Amendment prevents government 
from coercing “anyone to support or 
participate in religion or its exercise, 
or otherwise act in a way which ‘es- 
tablishes a [state] religion or 
religious faith, or tends to do so.’” 
The sincerity of Alexander’s pro- 
fessed religious beliefs has no bearing 
on the issue of whether he was co- 
erced into participating in religion. 

The court entered summary judg- 
ment in favor of Alexander. The court 
held that he suffered only de minimus 
injury in being coerced to participate 
in ASAT. The defendants’ intentions 
was not to promote religion, but to 
help free alcoholics and drug addicts 
from their addictions with a success 
proven program. Alexander was 
awarded nominal damages of one 
dollar. See: Alexander v'. Schenk, 118 
F.Supp.2d 298 (N.D.N.Y. 2000). ■ 
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Cell Search, Property Seizure Suit Set For Trial 


A federal district court in Dela- 
ware held that summary judg- 
ment was not appropriate to decide if a 
prisoner’s cell had been illegally searched 
and his papers improperly seized. 
Michael Jordan, a Delaware prisoner, 
filed suits against three Delaware prison 
guards who allegedly searched his cell 
and illegally seized legal papers and per- 
sonal property. Jordan alleged violations 
of his First, Fourth and Fourteenth (due 
process) Amendment rights and de- 
manded recovery under the common law 
tort of conversion. The court had already 
dismissed some of Jordan’s complaints 
and ordered him to file an amended com- 
plaint. See: Jordan v Bellinger, No. 
Civ.A. 98-230-GMS, 2000 WL 1239956 (D. 
Del. Aug. 28, 2000 ). Jordan then moved 
for summary judgment. 

The Court denied summary judg- 
ment, stating that clear differences 
between Jordan’s complaint and the de- 
fendants’ answer were “genuine issues 
of material fact” precluding summary 
judgment, and because the prior ruling 
rendered some issues moot. The court 


noted that prison guards have a right to 
randomly search any prisoner’s cell at any 
time, but such searches must be con- 
ducted reasonably and with “a legitimate 
need or reason.” Jordan did not clarify 
how the search was unreasonable. 
Jordan’s due process and privacy claims 
had already been dismissed, mooting 
these issues, and the court had already 
denied the claim regarding the seizure of 
legal papers because Jordan failed to dem- 
onstrate denial of access to courts by the 
seizure. Jordan’s conversion claim was 
likewise denied summary judgment be- 
cause the record was unclear “whether 
the defendants wrongfully exercised do- 
minion or control over Jordan’s property.” 

The court admonished Jordan, on 
pain of sanction or dismissal, to file his 
complaint as ordered. The court also 
ordered defendants to comply with 
Jordan’s discovery requests once the 
amended complaint was filed. This is 
not a ruling on the merits of the case 
but on the propriety of summary judg- 
ment. See: Jordan v. Bellinger, 123 
F.Supp.2d 228 (D. Del. 2000). ■ 
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Jailhouse Lawyering Protected; Frivolous Claims Are Not 


T he Court of Appeals for the 
Sixth Circuit held that a pris- 
oner could not maintain an access to 
the courts claim based on an action that 
has been dismissed as frivolous, but 
the plaintiff can proceed on a legal as- 
sistance retaliation claim. In doing so, 
the Court distinguished between gen- 
eral retaliation claims and those for the 
exercise of constitutionally protected 
conduct. 

Tennessee state prisoner Issaac 
Herron had unsuccessfully pursued a 
§ 1983 complaint and a series of admin- 
istrative grievances alleging violation 
of his right to the free exercise of reli- 
gion. While that suit was pending he 
was put up for transfer to a different 
prison, which he claimed was retalia- 
tory. After the series of grievances 
he claimed retaliatory interference 
with his religious practices. 

Later, he assisted another prisoner 
in a grievance action, following which 
he alleged he was harassed and incited 
by prison staff, resulting in disciplin- 
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by John E. Dannenberg 

ary punishment. He then filed a sepa- 
rate suit claiming he had been retaliated 
against for having filed the initial law- 
suits and later by providing legal 
assistance to another prisoner. The 
district court dismissed the complaint 
for failing to state a claim upon which 
relief could be granted. [Fed. R. Civ. R 
12(b)(6).] The Court of Appeals re- 
versed in part and affirmed in part. 

The appeals court distinguished 
between two types of retaliation claims: 
general claims and claims alleging re- 
taliation for the exercise of a specific 
constitutional right. The former are 
brought under the Fourteenth Amend- 
ment standards of “egregious abuse of 
governmental power” or behavior that 
“shocks the conscience” (and are ex- 
tremely difficult for plaintiffs to win). 
The latter claims are subject to a three 
part First Amendment-based test: (1) 
the prisoner’s conduct was constitu- 
tionally protected; (2) the action taken 
would dissuade an ordinary person 
from continuing the conduct; and (3) 


the adverse action was motivated, at 
least in part, by the protected conduct. 

The Court held that after Herron’s 
religious interference claims had been 
dismissed as frivolous he could no 
longer meet the “shocks the con- 
science” test, and thus affirmed dismissal 
of his general retaliation claim. 

Relying on Gibbs v. Hopkins, 10 
F.3d 373 (6th Cir. 1993), and Thaddeus-X 
v. Blatter, 175 F.3d 378 (6th Cir. 1999) 
(en banc), the Court held that punish- 
ing a jailhouse lawyer in retaliation for 
providing legal assistance to another 
prisoner violates the First Amendment. 
This claim was remanded to the district 
court for further proceedings. 

The Court also upheld dismissal 
of Herron’s equal protection claims 
for failing to allege new specific inci- 
dents of religious discrimination. 
Other allegations that had been dis- 
missed in Herron’s previous lawsuits 
were deemed barred by res judicata. 
See: Herron v. Harrison, 203 F.3d 410 
(6th Cir. 2000). ■ 
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New Trial Ordered in 
Excessive Use of Force Suit 


A federal district court in New 
York has ordered a new trial 
in a civil rights excessive use of force 
suit. Prisoner Milton Ruffin filed suit 
against Sullivan Correctional Facil- 
ity guard Van Fuller for an incident 
that occurred on October 19, 1998. 
Ruffin was confined in the Special 
Housing Unit (SHU) and had just 
been handcuffed with a waist chain 
to be taken for his daily shower. 

Ruffin testified at trial that as he 
was backing out of his cell Fuller 
called him “a bitch,” and when he 
turned to respond to the comment, a 
struggle ensued. Ruffin then got on 
his knees and voluntarily laid on the 
ground as instructed by the guards. 
While on the floor in restraints, two 
other guards held Ruffin down, and 
Fuller kicked him in the face three or 
four times. Two of the kicks landed 


“ Secret Tools For Post- 
Conviction Relief’ 
2001 Edition, by Joe Bounds 

A comprehensive research reference 
book with favorable federal case 
law. Over 560 quick reference 
topics, covering: ineffective 
assistance of counsel claims, pretrial 
motions, defenses, guilty pleas, trials, 
jury instructions, sentencing, 
appellate proceedings, post-verdict, 
conflict of interest, evidentiary 
hearings, and “cause” for procedural 
default. Send SASE for FREE 
Brochure! ORDER NOW! $39.95, 
plus $5.00 S&H. Texas residents 
please add 8.25% sales tax. Send 
SASE for FREE Brochure! 

LEGAL EAGLE PUBLISHING 
P.O. BOX 618 
ROUND ROCK, TX 78680. 

PH: 512-255-3849 
E-mail: usalegaleagle@yahoo.com 


directly in Ruffin’s mouth breaking 
his teeth. Another prisoner, Michael 
Howell, testified he saw Fuller kick 
Ruffin in the mouth. 

The three guards testified that 
Ruffin was not kicked in the mouth 
by Fuller, or anyone else. The guards 
did not dispute that Ruffin’s teeth 
were injured in the incident, they 
could not recall, however, how the 
injury happened. Fuller’s opinion 
was that Ruffin hit his teeth on the 
bed. A videotape of the incident was 
highly edited and missing sequences 
of images of up to fifteen minutes. 
Medical testimony at trial indicated 
Ruffin suffered “multiple cracks” or 
“fractures,” which could not have oc- 
curred as a result of a single impact or 
blow. Rather, it could have occurred 
only from “forces hitting the teeth at 
different angles at different times.” 

After a four-day trial, the jury re- 
turned a verdict finding Ruffin had 
not proven his claim of excessive 
force. The court advised the parties 
he was considering a new trial, sua 
sponte, pursuant to Fed. R. Civ. P. 
59(d). That rule allows the grant of a 
new trial if: (1) the jury has reached a 
seriously erroneous result; (2) the 


I n reaction to bad publicity, law- 
suits, and legislative hearings 
following a record number of fatal 
shootings of unarmed male prisoners, 
staged fights, and the sexual abuse and 
medical neglect of women prisoners, 
California established the allegedly in- 
dependent Office of Inspector General 
within the state’s Youth and Adult Cor- 
rectional Agency. Posters were ordered 
to be put up at all department and Youth 
Authority facilities asking prisoners to 
report staff misconduct by calling a 
toll-free number. Unfortunately, neither 
the Department nor the Youth Author- 
ity will allow prisoners to make toll-free 
calls. 

“We informed the Office of In- 
spector General of that,” a spokes- 


verdict is a miscarriage of justice; and 
(3) the verdict is against the weight 
of the evidence. 

The court ruled that a new trial 
is warranted because the jury’s ver- 
dict was against the weight of the 
evidence presented at trial, and per- 
mitting the verdict to stand would 
result in a miscarriage of justice. 

The court was firmly convinced 
Ruffin was kicked in the teeth, as the 
expert testimony convincingly dem- 
onstrated the injuries were 
inconsistent with a fall flat on the 
floor. The guards “frankly incredible 
testimony” that none of them saw 
how Ruffin sustained his traumatic 
injuries caused the court to have se- 
rious questions about their 
truthfulness. 

The videotape showed it was im- 
possible for Ruffin to kick the guards 
as they testified. Another guard tes- 
tified he did not use a baton during 
the incident, but the videotape 
showed him swinging one. Signifi- 
cantly, the videotape was missing 
significant pieces of the incident. 
Therefore, the court ordered a new 
trial. See: Ruffin v. Fuller, 125 
F.Supp.2d 105 (D.N.J. 2000). ■ 


woman for the Department told the 
Sacramento Bee. “But, they went 
ahead with the posters anyway.” 
Martin Hoshino of the Inspector 
General’s Office admitted the prob- 
lem, but said there was no choice. 
“We’re required [by a new state law] 
to put the posters up, and that’s what 
we did,” Hoshino told the newspa- 
per. 

The Inspector General’s Office is 
optimistic a solution will be worked 
out. But, since last October, the De- 
partment and Youth Authority have 
both refused to change their rules to 
allow prisoners to report staff mis- 
conduct by using an 800 number. 
The poster campaign cost taxpayers 
an estimated $150,000. | 
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Sandin Retroactive, 

But Not for Qualified Immunity; 

BOP Ad Seg Rule Creates Liberty Interest 


T he Court of Appeals for the Sec- 
ond Circuit held that a federal 
prisoner’s due process rights were vio- 
lated when he was placed in segregation 
without notice or a hearing and kept 
there for some 514 days. The Court also 
held that prison officials were not entitled 
to qualified immunity from damages. 

Rene Tellier was a federal pris- 
oner confined at the Metropolitan 
Correctional Center (MCC) in New 
York City. Upon his arrival at the 
MCC on November 6, 1992, he was 
placed in administrative segregation 
(ad seg). He was not informed of the 
reason for his placement in ad seg 
nor was he later given any hearing 
for his continued placement there. 
The district court denied the Bureau 
of Prisons (BOP) defendants’ motion 
to dismiss and they appealed. See: 
Tellier v. Fields, 49 F. Supp.2d 607 
(SDNY 1999). [PLN, May, 2000.] 
Tellier claimed that he had a due 
process right under 28 C.F.R. § 541.22 
to receive an “Administration Deten- 
tion Order” within 24 hours of 
segregation. Tellier never received 
such an order nor was he given peri- 
odic hearings to evaluate his 
continued ad seg placement, despite 
filing grievances informing prison 
officials of his situation. 

In analyzing the defendants’ quali- 
fied immunity appeal the Court of 
Appeals held there were three relevant 
issues. First, does § 541.22 create a 
protectable liberty interest? This re- 
quires a two prong analysis: does the 
plaintiff have a protected liberty inter- 
est in not being confined and, if so, did 
the deprivation of that liberty interest 
occur without due process of law? 
Under Sandin v. Connor, 515 U.S. 472, 
1 15 S.Ct. 2293 (1995), “A prisoner has a 
liberty interest only if the deprivation ... 
is atypical and significant and the state 
has created the liberty interest by stat- 
ute or regulation.” Tellier v. Fields, 230 
F.3d 502, 511 (quoting Sealey v. Giltner, 
116 F.3d 47, 51 (2dCir. 1997). 

Determining if confinement is “atypi- 
cal and significant” requires a factual 
determination. Tellier alleged 514 days 
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of confinement that was markedly dif- 
ferent from the general jail population. 
The Court held that a liberty interest 
was created by § 541.22. The section 
requires that certain prerequisites be 
met and that certain procedures be fol- 
lowed whenever a prisoner is subjected 
to ad seg. If they are not met, the sec- 
tion requires that the prisoner be 
returned to the general population. 

Second, the Court had to determine 
whether the right allegedly violated was 
clearly established. The Court looked at 
the state of the law between 1992 and 
1994, when the violation occurred. The 
Court held that its holding that § 541.22 
created a protected liberty interest was 
“clearly foreshadowed” by prior prece- 
dents on prison confinement cases. 

Third, the Court had to determine 
whether prison officials’ actions were 
objectively reasonable. The defendants 
argued that no reasonable actor could 
have known that they were violating a 
prisoner’s constitutional rights by ignor- 
ing § 541.22. They cited several court 
rulings, occurring after 1994, holding that 
§ 541 .22 did not create any protected lib- 
erty interest. The Court responded that 
it was unreasonable for any prison offi- 
cial to consider it was proper to keep 
Tellier in ad seg for 514 days without no- 
tice or hearing when the Court’s prior 
precedent had held that holding a pris- 
oner in ad seg for 67 days without notice 
or a hearing was unconstitutional. The 
Court also observed that “the decisions 
cited by defendants are unpublished 
cases by distant circuits. It stretches the 
bounds of credulity for prison officials 
to claim that they could not have known 
their acts violated a clearly established 
right because they are aware of decisions 
from distant courts that are only avail- 
able on electronic databases.” 

The significance about this case is 
that Sandin is retroactive law, but not for 
qualified immunity purposes. The Court 
affirmed the district court’s denial of the 
defendants’ motion to dismiss. This is 
also the first circuit court ruling to hold 
that the BOP’s ad seg rules create a lib- 
erty interest. See: Tellier v. Fields, 230 
F.3d 502 (2nd Cir. 2000). ■ 
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Plug Pulled in California Prison 

by W. Wisely 
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C alifornia is short on energy. 
The state has suffered re- 
peated Stage Three power alerts and 
rolling power outages. Without au- 
thorization by the Legislature, the 
California Department of Corrections 
(CDC) may be trying to alleviate the 
crisis. And it seems at least one war- 
den is locking his prisons down and 
shutting off power to the cells. 

Eli Rosenblatt, author and Direc- 
tor of the Prison Activist Resource 
Center, reported that prisoners at 
Lancaster, a maximum security prison 
located in the desert of Los Angeles 
County, are locked down from 4:00 
P.M. until about 9:00 A.M. daily, and 
the electricity to their cells is cut off. 
Lancaster prisoners were fed three 
sandwiches a day (rather than the two 
hot meals and one sandwich required 
by state regulations), and denied 
showers because staff claim there was 


no power to run them. The prisoners 
were also reportedly confined to 
cold, dark cells without any hot wa- 
ter. 

California’s problems started 
when the state decided to deregulate 
energy prices. In addition, several 
power plants mysteriously took them- 
selves off-line at the same time for 
“maintenance.” The shortage of 
power plants, and the decaying en- 
ergy transmission lines causing 
bottlenecks in the state’s antiquated 
power distribution system, have 
driven prices up, made energy scarce, 
and mandated cut-backs. But, pris- 
ons contract for power, and 
subjecting several thousand prison- 
ers to cold, dark cells without hot 
food, hot water, or showers will not 
ease California’s energy problems. 
Prison officials did not respond to 
requests for comment. | 
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Power, Politics, & Crime 

by William J. Chambliss, Westview Press, 1999 
Review by Rick Card 


I ''here is ... a huge chasm,” 
X says William Chambliss in 
his book. Power, Politics, & Crime, 
“between the reality of crime, the 
public’s perception of it, and the in- 
formation being disseminated to the 
public by law enforcement agencies, 
the media, and politicians.” 

Chambliss, a sociology professor 
at George Washington University, and 
former president of the American Soci- 
ety for Criminology, writes with a clear 
and authoritative voice. He demon- 
strates that America’s fear of crime has 
been manufactured by conservative 
politicians seeking to repress civil 
rights and political dissent, a consoli- 
dated media obsessed with captivating 
a mass audience, and the law enforce- 
ment industry reaching for an 
ever-larger share of public funds. 

Chambliss focuses on what he 
calls “marketing crime,” a wretched 
conflict of interests that culminates 
in the designed manipulation of crime 
statistics. He points out that the De- 
partment of Justice and the FBI are 
the only real sources of data on an- 
nual crime, and that both agencies 
have strong bureaucratic and finan- 
cial incentives to present the data in 
less than realistic terms. 

Using the Uniform Crime Report 
(UCR) published annually by the FBI 
and widely read by journalists and 
politicians, Chambliss shows us how 
the figures are fraught with error and 
paint a highly distorted picture of 
crime trends in America. In what he 
characterizes as “law enforcement 
propaganda,” Chambliss shows how 
the FBI used a rising red graph for 
its 1992 UCR cover, when in fact — 
although cleverly hidden — the report 
actually described a decline in almost 
all major crime categories. However, 
anyone viewing the cover of the re- 
port would immediately assume that 
crime was rising sharply. 

Moreover, the UCR is full of sta- 
tistical fictions arising from the 
bizarre methods of reporting man- 
dated by the FBI. For example, if five 
men enter a bank and rob it, only one 
bank robbery was committed. That, 


however, is not how the FBI will re- 
port the crime in its annual report. 
The UCR will count the incident as 
five bank robberies, one for each in- 
dividual involved. And worse, as 
Chambliss points out with unveiled 
disbelief, if five men get into a bar 
fight with five other men, the UCR 
will report a total of ten assaults, five 
for the men who initiated the fight, 
and one for each victim. 

The entire reporting process de- 
veloped by the FBI for calculating the 
UCR is designed to create the ap- 
pearance that crime is out of control 
in the streets of America. In fact, the 
polar opposite is true, as Chambliss 
points out. Americans today are sta- 
tistically safer on the streets than 
perhaps at any other time in our 
nation’s history. 

The misrepresentation of data is 
serious because the UCR is an exclu- 
sive source of crime statistics 
throughout our communities. As jour- 
nalists and politicians report the 
FBI’s findings year after year, this 
propaganda becomes amplified 
throughout the ranks of our society, 
creating fear and alarm in its wake. 
This fear leads to more funding for 
the expanding law enforcement in- 
dustry, rewarding the very individuals 
responsible for manipulating the data 
and creating the fear to begin with. 
It is a vicious cycle that not only de- 
stroys the lives of all of those 
directly caught in it, but also robs 
both social and economic power from 
citizens everywhere. 

In spite of this, Chambliss saves 
his real wrath for the “War on Drugs,” 
which he wisely labels, “America’s 
ethnic cleansing.” He favors decrimi- 
nalization, and points to a plethora of 
information from other Western democ- 
racies to support his contention that 
decriminalization will not increase us- 
age. In perhaps one of his wisest 
statements on the subject, Chambliss 
writes, “The argument that decrimi- 
nalizing drugs would increase their 
availability ignores the fact that 
criminalizing them has in no way de- 
creased their availability.” 


Another feature of Power, Poli- 
tics, & Crime that cannot be 
overlooked is a chapter entitled, 
“Trading Textbooks for Prison Cells.” 
This is an area of the prison debate 
that is too often neglected by critics 
of the criminal justice system, yet it 
offers a real chance to grab the at- 
tention of political reformers. Here 
Chambliss denounces our national 
trend toward gutting educational 
budgets in favor of continued financ- 
ing of prison construction. 

Between 1994 and 1995, 
Chambliss points out that state bond 
fund expenditures decreased by $954 
million for education, while simulta- 
neously rising $926 million for 
corrections expenditures. This indi- 
cates a “directly proportional” link 
between decreases in education 
spending and increases in prison ex- 
pansion. 

Moreover, Chambliss points out 
that the California Higher Education 
system, once the envy of all other 
states, lost 8,000 employees between 
1984 and 1994, while over the same 
period, the California Department of 
Corrections saw an increase of 25,000 
employees. 

Chambliss concludes his book 
with several proposals for reversing 
the prison-industrial complex. 
Among them he proposes abolishing 
draconian drug laws, eliminating the 
disparity in the sentencing of minori- 
ties, placing law enforcement 
agencies under the supervision of ci- 
vilians, and cracking down on 
corporate crimes, which Chambliss 
contends pale street crimes in terms 
of societal and economic damage. 

Power, Politics, & Crime is a 
painful indictment of our entire crimi- 
nal justice system, and it is 
presented in unmistakable terms. 
This is a book that ought to be read 
by everyone who still believes that 
“justice for all” is a possibility in 
America. 

The book is 173 pages and is 
available from Westviewg Press, 5500 
Central Avenue, Boulder, CO., 80301. 
It is listed at $25.00. | 
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“In all criminal prosecutions, the ac- 
cused shall enjoy the right to a speedy 
and public trial, by an impartial jury 
of the state and district wherein the 
crime shall have been committed... ” 

— U.S. Constitution, 6 th Amendment 

I t has been almost two decades 
since a Philadelphia jury sen- 
tenced a youthful Donald Hardcastle 
to death. On a cold, wintry Decem- 
ber day in 1982, a jury of grimfaced 
strangers convicted him of two 
counts of murder, arson and bur- 
glary. 

Hardcastle, a dark-skinned North 
Philadelphian, had every reason to 
think of that tight-faced jury as a 
bunch of strangers, for few of them 
looked like him. They were mostly 
pink-complexioned, and from a part 
of the city where most of the resi- 
dents were of a similar pinkish hue. 

This was by design, not acci- 
dent. For the lawyer for the State 
strove mightily to remove virtually 
every person of color from the jury 
panel (even at least one dark-skinned 
Italian, it seemed). Of her fifteen pe- 
remptory challenges used, twelve 
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Junking the Jurors 

by Mumia Abu Jamal 

were for African Americans. That 
means roughly 87% of the 
government’s peremptories were 
used against black persons, to re- 
move them from the jury panel. 
Hardcastle’s jury, who would choose 
liberty or death, was one that the 
Philadelphia DA’s office officially 
purged of almost all blacks. 

Hardcastle went to over five dif- 
ferent courts in Pennsylvania’s state 
courts, two PCRA petitions before 
the Court of Common Pleas, once to 
the Pennsylvania Superior Court, 
and twice to the Supreme Court of 
Pennsylvania, where he argued 
mostly one thing: the improper and 
racially discriminatory removals of a 
number of African-Americans from 
his jury panel. All were denied. Af- 
ter 1986, his argument was 
considerably strengthened by a de- 
cision from the U.S. Supreme Court, 
called Batson v. Kentucky , where the 
majority declared it unconstitutional 
for the state to remove a potential 
juror on the basis of race. Hardcastle 
was elated, for although his trial was 
before the Batson case, the argu- 
ments were essentially the same. So 
he raised his claim in every court he 
could get it into. 

For 15 years after the Batson de- 
cision, every court he went to spit 
on him, and he remained under the 
ever present threat of death. Time 
after time. No. Denied. Dismissed. 
Rejected. No. (No, Nigger.) He went 
before over 19 judges in almost 20 
years and got spit on, every time. 

Until now. In late June 2001, a 
federal judge found that at least half 
of his jury panel was removed in vio- 
lation of the Batson decision, and 
granted habeas corpus relief. 

What Judge John R. Padova 
found was that the DA’s office en- 
gaged in “intentional discrimination” 
and used spurious reasoning to jus- 
tify the removal of blacks from his 
jury panel. The Judge wrote: 

“The Court also finds as fact 
based on the record that the pros- 
ecutor engaged in intentional 
discrimination with respect to the two 
jurors for whom no record-based po- 


tential reasons were found, Kim 
Richards and Lisa Stewart. Lisa Stewart 
testified that she was a housewife with 
one child living in West Philadelphia, 
and that she would follow the same law 
and weigh the evidence fairly. Several 
white female jurors who the prosecu- 
tor explicitly found acceptable also 
testified to being homemakers with chil- 
dren and living in Philadelphia. Kim 
Richards testified that she was a single, 
26-year-old white female juror who had 
attended two years of college and 
worked as an accountant for an insur- 
ance company. The record reveals no 
credible basis other than race for dis- 
tinguishing between Stewart or 
Richards and their respective white 
counterparts.” Hardcastle v. Horn, No. 
Civ. A. 98-CV-3028, slip op. at 21; 2001 
WL 722781 at 18, (E.D.Pa. June 27, 
2001). 

Was the twentieth judge who 
heard Hardcastle’s case somehow a 
genius, able to see what nineteen 
others had not? 1 don’t think so. 

Judge Padova is obviously a 
bright guy, but he was once a com- 
mon pleas court judge some years 
ago, and therefore very similar, in 
some ways, to the 19 others. The 
critical difference is that this federal 
judge was the first unelected judge 
to hear his case. All the others were 
elected judges. 

The other judges, each of whom 
swore on a Bible to protect and de- 
fend the Constitutions of the United 
States and the Commonwealth of 
Pennsylvania, instead protected their 
political careers by making political 
decisions on an unpopular death 
penalty case, rather than legal deci- 
sions dictated by the Batson 
decision. 

Five courts. Nineteen judges. 
Nineteen years. What happened in 
Hardcastle can be seen in every state 
of the union. 

It is not justice. It is a perver- 
sity of justice. For almost 20 years, 
Mr. Hardcastle lived under the 
shadow of death following a trial that 
violated the Constitution of the 
United States. For almost 20 years, 
the Constitution was put on hold. | 
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Alaska Supreme Court Reverses Former Prisoner’s $2.4 Million Jury Award 


T he Supreme Court of Alaska re- 
versed a jury verdict and a 
$2.4 million damage award in favor of 
a former prisoner who was injured 
when he fell down a stairway. 

In February 1994, Carry Johnson 
was returning to his cell at the 
Ketchikan Correctional Center. As he 
reached the landing at the top of the 
stairs, another prisoner opened a 
swinging door which struck Johnson 
and knocked him off the landing and 
down the stairs. Johnson suffered se- 
vere and permanent damage to the 
nerves which controlled his urinary, 
bowel, and erectile functions. He 
must wear a catheter and inconti- 
nence devices for the rest of his life. 

On appeal, the State argued that 
the trial court erred when it instructed 
the jury that, while confined in the jail, 
the State owed Johnson a duty of “ut- 
most caution.” The Supreme Court 
agreed, finding that the proper instruc- 
tion was “reasonable and prudent care.” 
The “utmost caution” instruction made 
a verdict for the plaintiff more likely; 


the high court therefore reversed and 
remanded for new trial. 

The State also argued that the trial 
court erred when it removed from jury 
consideration the question of whether 
Johnson suffered “severe physical im- 
pairment,” and removed the statutory 
$500,000 cap on non-economic damages. 
The high court disagreed, finding the trial 
court appropriately removed the ques- 
tion from the jury because “reasonable 
persons could not differ in their judgment 
as to the facts” that Johnson suffered a 
severe physical impairment. 

Johnson complained that the State 
was negligent because the stair landing 
from which he fell was too short. When 
the State received the building permit for 
the jail in 1980, Alaska had adopted the 
1970 version of the Uniform Building 
Code (UBC) which requires 48-inch-deep 
stair landings. The jail complied with that 
requirement. State law requires public 
buildings to comply with local building 
codes as well and Ketchikan had adopted 
the 1979 UBC which requires 60-inch stair 
landings. 


Finding that the state violated the 
Ketchikan building code in effect when 
the jail permit was issued, the high 
court ruled that “the finder of fact may 
consider the State’s violation of [the] 
UBC ... as evidence of negligence.” At 
trial, however, the actual instruction 
given to the jury stated, “You are in- 
structed to consider the state’s 
violation as evidence of negligence.” 

Because the jury could have in- 
terpreted the negligence instruction 
as either mandatory or advisory, the 
Supreme Court ordered that on re- 
mand the trial court should issue an 
instruction allowing the jury to ac- 
cept or reject the building code 
violation as evidence of negligence. 

Finding no error in the jury’s ver- 
dict regarding causation or the 
calculation of damages, the Supreme 
Court limited the issue at new trial to 
whether the State was negligent in 
designing and building the Ketchikan 
Correctional Center. See: State of 
Alaska v. Johnson, 2 P.3d 56 (Alaska 
2000). ■ 
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Alabama: In April 2001, four un- 
named guards at the Morgan County 
jail in Decatur were fired for leaving their 
posts on April Fools Day to play jokes 
on each other. The jokes included 
smearing shaving cream on each other, 
covering their cars with toilet paper and 
writing on each other’s car windows 
with soap. Sheriff Steve Crabbe said 
he took immediate action when he 
learned of the play and said he would 
not tolerate employees neglecting their 
duties. 

Brazil: On August 16, 2001, offi- 
cials negotiated an end to an uprising 
at the Santo Antonio Leverger public 
prison in Mato Grasso. The uprising 
began with prisoners taking two guards 
hostage and burning mattresses to pro- 
test overcrowding. During the uprising 
rival gangs battled with homemade 
spears, leaving 9 prisoners dead. The 
hostages were released when prison of- 
ficials agreed to resolve overcrowding 
at the jail (built to hold 80 prisoners, it 
held 188 at the time of the uprising), 
install a public telephone and allow 
more frequent visits by relatives. 

California: On August 3, 2001, a 
contractor working on a nearby street 
inadvertently turned off all water to two 
jails in Los Angeles, leaving 10,000 
prisoners and guards without water for 
drinking, bathing or toilet flushing for 
three days. 

California: On July 14, 2001, at least 
seven prisoners in the North County Cor- 
rectional Facility of the Los Angeles 
county jail system became ill after eating 
rice that had accidentally been laced with 
a diluted disinfectant cleaning solution 
by a prisoner server, to “enhance” the 
rice’s texture. The server told deputies 
as soon as he realized his mistake and 
they in turn ordered the prisoners to stop 
eating. Forty nine prisoners in dorm 524 
were potentially affected, with only seven 
prisoners complaining of stomach pains. 

California: On July 6, 2001, Kevin 
Pullman, 30, escaped from the down- 
town jail in Los Angeles by using a 
phony identification card with a pic- 
ture of actor Eddie Murphy on it to walk 
out of the jail. Pullman escaped hours 
after being convicted of attempted 
murder in the 1999 shooting of another 


man. Representing himself, Pullman was 
wearing his own clothes at trial and 
apparently wore them back to the jail 
under his jail uniform. 

Upon arriving back at the jail, Pull- 
man discarded his jail uniform, 
revealing his civilian clothing, put on 
his Eddie Murphy ID card and walked 
out of the jail past numerous security 
checkpoints. Pullman was recaptured 
without incident on July 22, 2001, while 
walking in downtown Los Angeles. 

China: On May 18, 2001, 39 con- 
vict miners died when a coalmine in 
Yibin in Sichuan province flooded. The 
miners were all convicts from a prison 
near the town. The mine was operated 
by the prison. 

Florida: On August 23, 2001, 
Everett Rice, sheriff in Largo, fired Marco 
Bertone, 44, for insubordination after 
Bartone, on advice of his lawyer, refused 
to answer questions that he sexually as- 
saulted a 12-year-old girl in 1999. 
Bertone, who worked as a guard at the 
jail for 12 years, also faces criminal pros- 
ecution. 

On August 28, 2001, Rice fired 
deputy Patti Partain for lying to investi- 
gators, fraternizing with prisoners and 
bringing discredit to the jail. Partain had 
given a female prisoner her home phone 
number. She also admitted to having a 
relationship with prisoner Brian Stone, 
kissing him and giving him t-shirts, so- 
das, cake, candy and cigarrettes. Partain 
denied having sex with, and giving drugs 
to Stone. 

Georgia: On July 24, 2001 , Michael 
Deal, 54, a former policeman incarcerated 
at the Chatham county jail in Savannah, 
was strangled to death by other prison- 
ers in the protective custody unit of the 
jail. A number of the other seven prison- 
ers in the PC unit were planning to escape 
by chiselling out of the jail. Deal was 
killed in order for the plot to continue. 

Deal was strangled outside his cell 
and then dragged inside to make it look 
like a suicide. Other prisoners appar- 
ently informed authorities of the 
murder and escape plots. Deal was in 
jail for failing to pay child support. 
Deal, a former police chief in Thunder- 
bolt, had a lengthy criminal history, 
including burglary, battery, aggravated 


assault, reckless conduct, and drug 
charges. Jail officials said the would- 
be escapees had succeeded only in 
chipping the paint off the wall they 
were attempting to break through. 

Maryland: On July 23, 2001, nearly 
all of the 1,200 prisoners at the House 
of Correction in Jessup refused to 
leave their cells in a work strike to pro- 
test the poor living conditions, 
inadequate library access, a recently en- 
acted ban on smoking, the lack of 
prison programs, and unfair wages for 
prison jobs. 

The prisoners’ complete list of 17 
demands was not released to media by 
prison officials (and it is not known why 
prisoners did not send their demand list 
to media themselves). 

The protesters also demanded that 
prisoners who are sentenced to life im- 
prisonment should be eligible for parole 
consideration. (Governor Parris 
Glendenning did away with parole eli- 
gibility for prisoners sentenced to life.) 
Prison officials said the strike had 
largely ended by July 26, with prison- 
ers eating in the prison cafeteria and 
returning to work. 

Mexico: On January 19, 2001, 
Joaquin Guzman, 43, an accused drug 
lord, escaped from the maximum secu- 
rity Puente Grande prison in 
Guadalajara. Guzman, who allegedly 
“ran” the prison, was nonetheless un- 
able to buy his freedom. Guzman 
escaped by telling guards on his pay- 
roll that he needed to smuggle gold out 
of the prison. Guzman hid in a laundry 
cart and was wheeled out of the prison 
into a waiting car. Guzman, who had 
been serving a 20-year sentence for 
criminal association and bribery, re- 
mains at large. Police have implicated 
at least 78 people in Guzman’s escape, 
including the prison warden. 

Investigators have found that 
critical security records, including 
vehicle logs, key passes, surveillance 
camera footage and computer records 
relevant to Guzman’s escape, are all 
“missing” or erased. Guzman is 
wanted in the U.S. for allegedly build- 
ing a 1,416 foot tunnel underneath 
the border to smuggle drugs into the 
U.S. 
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Missouri: On August 1, 2001, 
Greene County jail guards Justin 
Hastings, 21, and Curtis Myers, 26, 
were charged with four misdemeanor 
counts of third degree assault for uri- 
nating on four prisoners playing 
basketball in the jail’s recreation area. 
Prisoner Dewayne Zurley said the 
guards urinated on him and the other 
three prisoners from a metal grated roof 
overlooking the recreation area. Both 
guards have resigned. A number of 
states make it a felony offense for pris- 
oners to throw bodily waste on prison 
employees, none apparently make it a 
felony for prison and jail employees to 
throw their bodily wastes on prison- 
ers. 

Nebraska: On June 29, 2001, the 
Nebraska Supreme Court ordered the 
suspension of Madison county judge 
Richard Krepala for six months with- 
out pay. The suspension stemmed 
from Krepala altering a police report in 
1984 to delete a request for a lawyer 
and statements leading to a confession 
by Robert Hunt, who was later con- 
victed of murder. Krepala was a county 
prosecutor at the time. The six month 
suspension terminates all proceedings 
against Krepala for his role in altering 
the evidence against Hunt. 

Nebraska: On March 21, 2001, 
Todd Cook, 24, a prisoner at the Ne- 
braska State Penitentiary in Lincoln, 
was shot by prison guards while climb- 
ing a perimeter fence at the prison and 
ignoring guards’ orders to halt. Cook 
is serving a life sentence for murder. 

Nevada: On September 8, 2001, 
David Meligan, the warden of the North- 
ern Nevada Correctional Center in 
Carson City was killed in a motorcycle 
accident near Virginia City. Meligan lost 
control of his motorcycle on a sharp 
curve, crashed into a guard rail and died 
at the scene from massive chest injuries. 

New Jersey: On July 26, 2001, Johnny 
Jones, 49, was mistakenly released from 
the Mercer County Correctional Center in 
Trenton a day after he was sentenced to 
15 years in prison for attempted murder. 
Jones was arrested the same afternoon at 
a cousin’s home. Nine month’s earlier, 
Jones had been mistakenly released from 
thesamejail. Dennis Cunningham, the jail 
warden, attributed the erroneous releases 
to the similarity of Jones’ name to 
aliases used by other prisoners. 


New York: On July 24, 2001, 
Raymond Perkins, 50; Roy Holzer, 35; 
Warren M. Churco, 36; and John P. 
O’Neil, 35; pleaded guilty in Essex 
county to official misconduct charges, 
a misdemeanor, for defrauding the 
state. The men were prison guards at 
the Adirondack Correctional Facility in 
Raybrook. Between 1995-99 the men 
paid other guards to work their shifts 
at the prison. Essentially, they worked 
part time while retaining full time ben- 
efits. 

As part of the plea agreement, the 
guards agreed to cooperate with an on- 
going investigation and never work for 
the state again. As part of the plea agree- 
ment, the Attorney General’s office 
agreed to drop felony charges of defraud- 
ing the government. Judge Alexander 
Halloran said he did not intend to impose 
jail sentences on the men. 

New York: On March 30, 2001, 
former Albion Correctional Facility 
guard William A. Barnard, Jr., 41, was 
sentenced to 1 and 2/3 to 5 years in 
prison for using a child in a sexual per- 
formance. Barnard was convicted of 
having a 14-year-old girl pose for lewd 
photographs. 

North Carolina: On July 25, 2001, 
Renaldo Metcalf, 19, and Adrian 
Murray, 27, escaped from the Davidson 
County Jail in Lexington by threaten- 
ing jail guard Gary Gallimore with the 
sharp end of a broken mop handle, 
handcuffing him, stealing his pepper 
spray and climbing a fence. Both men 
were recaptured within 24 hours. 

North Carolina: On July 27, 2001, 
Pamela Pendleton, 37, was arrested on 
charges that she stole more than 1,000 
hydrocodone pills over a four month 
period while working at the Gaston 
County Jail in Gastonia. Pendleton was 
employed as a registered nurse by 
Prison Health Services of Tennessee 
which is contracted to provide medical 
services to prisoners at the jail. 

North Carolina: On July 27, 2001, 
Hoke County jail guard Robert Worthy 
was charged with two felony counts of 
sexual misconduct for allegedly having 
sex with a female jail prisoner. Worthy 
was fired from his jail job. 

Oklahoma: On August 3, 2001, 
Edwin Vasquez, 47, a guard at the David 
Moss Criminal Justice Center in Tulsa, 
was charged in federal court with deliv- 


ering simulated methamphetamine to a 
jail prisoner and illegally possessing a 
.22 caliber “pen gun” intended for the 
same prisoner. Acting on an informant’s 
tip, undercover Bureau of Alcohol, To- 
bacco and Firearms agents approached 
Vasquez and gave him $40 to deliver 
one gram of what they claimed was 
methamphetamine to a prisoner coop- 
erating with the BATE 

Vasquez did so, and when given 
10 grams of simulated “crank” he de- 
livered seven to the prisoner. He was 
then given a .22 caliber pen gun to de- 
liver to the same prisoner. Upon 
accepting the pen gun Vasquez was ar- 
rested. The Tulsa jail is operated by 
the for profit Corrections Corporation 
of America. Vasquez is in protective 
custody awaiting trial. 

Pennsylvania: On August 15, 
2001, Thernell Hardy, Jr., 33, a guard at 
the Wackenhut Corrections operated 
George Hill Correctional Facility in Con- 
cord Township was arraigned on 
charges of aggravated and simple as- 
sault, recklessly endangering another 
person and a weapons offense. Pros- 
ecutors claim that Hardy entered the 
cell of Kareem Bahiy, a detainee await- 
ing trial on murder charges, and 
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stabbed him in the neck with a knife 
after Bahiy insulted Hardy and grabbed 
him through the bars of his cell. Hardy 
claims he accidentally cut Bahiy with 
his thumbnail while trying to subdue 
him. 

Pennsylvania: On July 31, 2001, 
Rebecca A. Pauli, 24, a counselor at the 
Berks County Prison in Reading was 
charged with having sexual relations 
with an unidentified male prisoner she 
was counseling who was serving a 6-to- 
23 month sentence for delivering 
heroin. Pauli, a treatment counselor, 
admitted to having sex with the pris- 
oner. 

Rhode Island: On August 30, 
2001, Dunn Beckett, 32, president of 
the guard’s union at the federal 
Donald Wyatt Detention Center in 
Central Falls, was arrested by 
Cumberland police and charged with 
felony possession of anabolic ste- 
roids. Beckett heads the Rhode 
Island Private Correctional Officers 
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Union, which has 57 members. 
Beckett is employed by the private, 
for profit, Cornell Corrections, based 
in Texas. 

Rhode Island: On August 8, 
2001, a carbon monoxide leak at the 
Donald Wyatt Detention Facility in 
Central Falls injured 12 prisoners and 
employees in the laundry and kitchen 
areas of the jail. One prisoner lost 
conciousness and was treated in a 
hyperbaric chamber. The other inju- 
ries were vomiting, headaches, and a 
heart attack. The carbon monoxide 
leak was caused by a failure in the 
jail’s cooling system. The jail is op- 
erated on contract for the federal 
government by Cornell Corrections, 
a private, for profit company based 
in Texas. The jail holds federal pris- 
oners awaiting trial or sentencing. 

Ukraine: On July 20, 2001, Presi- 
dent Leonid Kuchma announced an 
amnesty whereby 35,000 prisoners 
would be released by September, 
2001, to relieve prison crowding. The 
amnesty does not cover repeat of- 
fenders, murderers, those convicted 
of crimes against the state or who 
have been granted amnesty before. 
Since becoming a nation in 1991, 
when the Soviet Union collapsed, 
Ukraine has granted 10 amnesties to 
prisoners. 

Vermont: On July 17, 2001, a 
Brattleboro district court judge sen- 
tenced Luis Gonzales, 48, a prison official 
from Bethel, Connecticut, to l-to-3 years 
of probation and to donate $500 to the 
Make-A-Wish Foundation. Gonzales 
was convicted of bigamy for marrying 
Maria Cubero while still married to his 
wife of 20 years, Dania. Cubero became 
suspicious because Gonzales would in- 
troduce her as a “friend” and wouldn’t 
tell his children he was married to her. 
Gonzales lived with his first wife and two 
daughters in Bethel whenever Cubero 
was out of town. 

Washington: On August 28, 
2001, James Elledge, 58, was executed 
after pleading guilty, requesting the 
death penalty and waiving all appeals 
in the killing of Eloise Fitzner. Gov- 
ernor Gary Locke denied a clemency 
petition, opposed by Elledge, filed on 
his behalf by several anti-death pen- 
alty groups, including the ACLU of 
Washington. Elledge was on parole 


for a 1975 murder when he killed 
Fitzner. 

The clemency petition pointed 
out Elledge’s many years of faithful 
service to the state, including his 
alerting prison officials to an escape 
attempt by other prisoners in 1977, 
and in 1987 “risking his life” to save 
a guard’s life during a prison riot. 
Governor Locke denied clemency. 

Wisconsin: In July 2001, federal 
prisoner Donald Nichols, 30, pleaded 
guilty in state court to a misdemeanor 
charge of disorderly conduct. 
Housed in the state-run supermax 
prison in Boscobel for his own safety, 
Nichols allegedly threw feces at Sgt. 
Robert Bowdrey on August 18, 2000. 
Nichols was charged with one felony 
count of being a prisoner throwing 
or expelling bodily substances. 
Nichols agreed to plead guilty to the 
lesser charge only if he was given a 
meal from McDonalds. Grant county 
assistant district attorney Tony 
Pozorski reluctantly agreed. Nichols’ 
public defender, Thomas Kelly, went 
to a McDonalds in Lancaster and 
bought Nichols three hamburgers, an 
order of fries, a milk shake and a cola. 
Nichols said he had not had a good 
meal in years and would have taken 
the case to trial otherwise. Prison 
guards whined about the plea agree- 
ment, claiming prisoners would now 
throw feces on prison guards in or- 
der to get a good meal. Pozorski said, 
“We didn’t have much choice. The 
defendant claimed he threw food and 
not feces at the guard. They (the 
supermax administration) didn’t help 
our case either. They didn’t save any 
of the evidence, including the 
guard’s clothes, the feces and even 
the videotapes of the incident. All 
were missing. On top of that, a nurse 
at the prison said he thought it was 
sour milk that was thrown.” After 
eating his “happy meal”, the Wiscon- 
sin DOC returned Nichols to federal 
custody. 

Wisconsin: On August 19, 2001, 
James E. Taylor, 35, a prison guard at 
the Kettle Moraine Correctional Cen- 
ter in Plymouth, hanged and killed 
himself in the Fond du Lac County Jail. 
Taylor was awaiting trial on charges 
that he kidnapped, raped and attempted 
to kill an 8 year-old girl. | 
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Order These Great Books from Prison Legal News Today! 


The Celling of America: An Inside Look at the U.S. 
Prison Industry, by Daniel Burton Rose, Dan Pens 
and Paul Wright; Common Courage Press, 1998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 

From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing 
describing life behind bars in America throughout 
the twentieth century. 

Law Dictionary, Peter Collin Publishing, 288 pages. 

$15.95. 

Comprehensive law dictionary defines and explains 
more than 7,000 legal terms in simple English. Cov- 
ers civil, criminal, commercial, and international law 
and prison slang. Invaluable for lawyers and pro se 
litigants. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 
368 pages. $14.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer, in prison or 
out, should read this book. It tells readers how 
to determine their legal needs, fee payments, how 
to evaluate a lawyer’s qualifications, and much 
more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $24.95. 

Latest Edition of the scholarly classic documenting 
decades of U.S. government involvement in drug 
trafficking. A must read for anyone interested in 
the “War on Drugs.” 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 
$18.00. 

A radical critique of the prison industrial com- 
plex. Includes writing by many PLN conributing 
writers. An excellent companion to The Celling 
of America. 
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Legal Research: How to Find and Understand the 
Law, 7th ed., by Stephen Elias and Susan Levinkind; 
Nolo Press, 392 pages. Now $19.95! 

Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library 
exercises and practice research problems. A must for 
the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, 

by Richard Boire; Ronin, 27 lpages. $17.95. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 
accused of the use, sale or possession of marijuana. 
Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $14.95. 

Extensively researched account of the modern “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 
makers and those with first hand experience at all 
levels of the “drug war.” Crucial reading for anyone 
interested in understanding how the war on drugs 
got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $14.00. 

Historic analysis of modem prison slave labors roots in 
chattel slavery. Focuses on prison plantations and self 
sustaining prisons. Analyzes the impact segregation 
had in ensuring blacks were imprisoned and their labor 
exploited. Must reading to understand prison slave la- 
bor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, by Barry 
Scheck, Peter Neufeld and Jim Dwyer; Doubleday, 
298 pages. Hardback only. $24.95. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial mis- 
conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 
Prison, by Joy James; Saint Martins Press, 352 pages. 
Hardback only. $35.00. 

Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 
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Crime and Punishment In America: Why the QTY/ 
Solutions to America’s Most Stubborn Social Total 
Crisis Have Not Worked-And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 

of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison L_ 
myths and discusses proven, effective means 
of crime prevention. 

Acres of Skin: Human Experiments at 
Holmesburg Prison, by Allen Hornblum; 
Routledge Press, 297 pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military 
experiments and of testing cosmetics, drugs and 
chemicals on prisoners. The experiments took place 

until the mid 1970’s. Compares American prisoner 

experiments to those carried out by Nazi doctors 
in concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, 

by Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 

the post civil war Southern economy. Explains 1012 

how prison slavery was an integral part of the 

American economy in the post civil war era. 

Puts today’s prison slave labor practices into 

context. 


Prison Madness: The Mental Health Crisis Be- 
hind Bars and What We Must Do About It, by 

Terry Kupers; Jossey Bass, 245 pages. Hardback 

only. $25.00. 

Renowned psychiatrist writes about the devastat- r 
ing mental health crisis in American prisons and jails. [ 

Covers all aspects of mental illness, prison rape, 
racism, negative effects of long term isolation in con- 
trol units and much more. 


Capital Crimes, by George Winslow; Monthly Re- QTY/ 
view Press, 360 pages. $19.00. Total 

Easy to read explanation of how economic policies 
create and foster crime and how corporate and gov- 1018 
emment crime is rarely pursued or punished. Shows 
connections between crime and policies on the envi- 
ronment, banking and other issues. 


With Liberty for Some, by Scott Christianson; North- 

eastern University Press, 360 pages. $18.95. 

The best history of prisons in the US that there is. 

Solidly documents America’s as a prison nation to 
the present. Puts the prison system in a historical 
context. 1002 


Lockdown America: Police and Prisons in the Age 
of Crisis, by Christian Parenti; Verso, 290 pages. 

$15.00. 

Radical analysis of the ruling class war on the poor 

via the criminal justice system. Well supported by 
the facts and first hand reporting. Covers paramili- 
tary policing and SWAT teams, urban pacification 
and zero tolerance policing, the INS/Border Patrol and 
Prisons. Best book on these issues. 

1010 

No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New 

Press, 224 pages. Hardback. $25.00. 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and class 
inequality, creating a two tiered system of justice at 
all levels. 

The Perpetual Prisoner Machine: How America j 023 
Profits from Crime, by Joel Dyer; Westview Press, 

318 pages. $19.00. 

Expose on who profits from the prison industrial com- 
plex: private prisons, banks, investment houses and 

small companies. Explains how prison growth means 

more profit for business. 
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The Prisoner's 
Guide to Survival: 

The most comprehensive and 
current legal assistance 
manual available to prisoners, 
covering post-conviction relief 
and prisoners' civil rights. 


"Can I challenge my conviction or 
sentence and win?" 

"What are my rights as a prisoner 
and how can I protect them?" 

T HE PRISONER'S GUIDE TO SURVIVAL helps answer these two most important 
questions facing every man and woman imprisoned in the United States. 

No matter what your legal or educational background, The Prisoner's Guide to 
Survival will help you learn how to research the law, study your rights, deter- 
mine your legaL options, and take the necessary steps to protect your rights 
or challenge an illegal conviction or sentence. 

Complex issues are explained in plain language so that even if you don’t have 
an attorney you can make an informed decision regarding your legal choices. 
The Supreme Court decision in Apprendi v. New Jersey and its potential for 
sentence reduction for thousands of defendants is also discussed. 


The SURVIVAL GUIDE includes: 

■ Current legislation and court decisions affecting prisoners. 

■ Actual size example forms for Appeals, Habeas Corpus actions. Motions, 
Constitutional rights complaints for state & federal prisoners, and more. 

■ Over 3,000 shepardized case law decisions covering criminal conviction, 
sentencing and prisoner civil rights. 

■ A detailed index, glossary and prisoner resource directory. 

■ A guide to the Freedom of Information Act and Privacy Act. 


TO ORDER your copy 

OF THE PRISONER'S GUIDE 
to SURVIVAL : 

Complete order form below and 
send with your payment to: 

PSI PUBLISHING, INC. 
413-B 19th Street, *168 
Lynden, WA 98264 

Telephone: 1-800-557-8868 
www.prisonerlaw.com 


Our readers are impressed: "wowi" - h.b.s., fci otkville, ny 

"From the eye-catching, metaphorical endless maze cover, to its easy 
organization, to the breadth of subject matter - the book is more appeal- 
ing than any of the many others that attempt to cover post-conviction 
matters. In short. I'm impressed . " - J.R., FCI Pekin, III 

"I think it's a great book which will be extremely useful to prisoners... 
Washington currently plans to eliminate its prison law libraries, which 
means books like this one will be increasingly important to prisoners' 
assertion of our legal rights . " - p.w„ Mice Steilacoom, wa 


PLEASE SEND COPIES OF 

"THE PRISONER'S GUIDE to SURVIVAL" 

(750+ pages - softcover edition) 

PRICE: 

PRISONERS $49.95* 

NON-PRISONERS $64.95* 

*Please add $5.00 for shipping & handling 

Allow 3 - 4 weeks for delivery 


Name Reg. # 

Facility 

Address 

City State Zip 

(3 Check or Money Order Enclosed, payable to: PSI Publishing Inc. (3 Visa (3 Mastercard 
Credit card# exp. date 

CARDHOLDER name (if different from above ) 

SIGNATURE 


Mail to: PSI PUBLISHING, INC., 413-B 19th Street, *168 Lynden, WA 98264 • 1-800-557-8868 • www.prisonerlaw.com 
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Telemarketing and Computer Programs Crash at Utah Prison 

by Roger Hummel 


C CT Ti, how are you doing? I am 
X X fine. My name is David 
...If you will be willing to go out with 
me, will you answer these questions 
honestly as to what you will be will- 
ing to do with me ... holding hands, 
french kissing, fondling each other ...” 
and more explicit sexual suggestions. 

These lines were part of a letter 
written in February 2000 by Utah pris- 
oner David Hunsaker, a convicted 
forger, to a 15 -year-old girl he’d never 
met. Hunsaker obtained the Utah 
teen’s name and address from another 
prisoner who had talked with her while 
both prisoners worked as telemarketers 
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for Utah Correctional Industries, the 
lucrative arm of the Utah prison sys- 
tem. The girl’s mother intercepted 
Hunsaker’s letter and sent it to Utah 
Attorney General Jan Graham. 

On April 1 3, 2000, while Graham was 
investigating, Utah prisoner Michael 
Moore, 43, was found dead in his cell, 
an apparent suicide. Moore, a software 
designer who had earned two college 
degrees while in prison, was under in- 
vestigation for his part in an alleged UCI 
computer security breach at Utah’s Point 
of the Mountain State Prison at Draper. 
The UCI computer security breach was 
apparently unrelated to the UCI 
telemarketing probe. 

UCI is a profitable operation with 
annual revenue of $12 million. UCI’s 
success has funded additional prison 
staff positions and paid for technologi- 
cally advanced offices and capital 
improvements that otherwise would 
have been impossible given the slow 
growth of the Utah state budget. 

Using the classic buy-low-sell-high 
business model, UCI buys prisoners’ la- 
bor on the cheap, then sells that labor 
to clients at a handsome profit. The Utah 
prison, like prisons across the country, 
is turning itself into a for-profit factory, 
cashing in on a tight labor market and 
public disenchantment with rehabilita- 
tion programs. UCI functions, in 
essence, as a convict version of Kelly 
Girls, leasing prisoners to companies in 
need of labor. Although the state must 
charge the employers market wages for 
prisoners’ labor, the employers offer no 
retirement, vacation, or health benefits; 
nor do they pay for Social Security, 


workers’ compensation, or Medicare. 
Using prison labor can cut an 
employer’s payroll costs by 35 percent. 

About 850, or 18 percent, of Utah’s 
prisoners work for UCI according to the 
prison system’s annual report. The fig- 
ure for prisoners similarly employed 
nationwide is about 6 percent. 

Utah prisoners work under contract 
to private enterprises and state agen- 
cies where they perform tasks ranging 
from well paying, technically complex 
jobs to telemarketing to clothing manu- 
facture. Prisoners who are employed 
by UCI perform a variety of tasks for 
state agencies including data entry for 
the State Tax Commission, the Depart- 
ment of Health, and the Utah Arts 
Council. Other prisoners copy histori- 
cal files and blueprints onto microfilm. 
Still other prisoners are assigned to 
work as computer repair specialists. 

In Utah, as in most other states, 
the prison system acts as a labor con- 
tractor, billing the employer for the 
labor performed by prisoners. The 
state receives the revenue and dis- 
burses a portion to the prisoners. 

It is a violation of federal law for 
state prisons to sell their products in 
interstate commerce unless they are 
certified by a federal program known 
as Prison Industry Enhancement (PIE). 
Under the provisions of the PIE pro- 
gram, which was created in 1979, 
prisoners must be paid the same wages 
as free workers engaged in similar work. 
They must also be allowed to keep at 
least 20 percent of what the employers 
pay for their services. Up to 80 per- 
cent of their wages can be withheld for 
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Programs Crash, con’t. 


income taxes, child-support obliga- 
tions, room-and-board charges, and 
victim-assistance funds. 

UCI did not disclose a specific for- 
mula for distributing prisoners’ 
compensation, except that each pris- 
oner is allowed to keep at least 20 
percent of the amount the employer 
pays UCI for his labor. 

Letter-writer Hunsaker worked as 
a telemarketer for UCI client SandStar 
Family Films, a no-sex, no-violence, 
Utah-based motion picture distribution 
company. In February 2000, a 15- 
year-old Utah girl was home when 
another UCI telemarketer, working from 
a list of random names and telephone 
numbers, drew out the girl’s address 
after delivering SandStar’s promotional 
pitch. That prisoner, whom prison of- 
ficials decline to identify, allegedly 
bartered the girl’s information to 
Hunsaker while the two sat among a 
bank of telephones at the Point of the 
Mountain prison. Using that informa- 
tion, Hunsaker wrote to the girl. 

After receiving Hunsaker’s letter, 
the girl’s mother said her daughter 
“worried about it for days wondering 
where she could go hide when Mr. 
Hunsaker gets out. ... Our concern is 
how can we protect or prevent letters 
like this going to innocent young chil- 
dren?” 

Jesse Gallegos, spokesman for the 
Utah Department of Corrections (DOC), 
noted that Hunsaker apparently did 
nothing illegal. Nevertheless, Gallegos 
said, prison officials screened 
Hunsaker’s outgoing mail until he left 
prison in July 2000. 

In a similar event, April Jordan of 
Texas complained that an unidentified 
Utah prisoner telephoned her home in 
February 2000. The prisoner claimed 
he was working as a telemarketer for a 
private company. 

“When he called, he got through 
to my daughter,” said Jordan. “He 
asked her age twice and then gave the 
information to other inmates.” Jordan 
noted that the prisoner-telemarketer, 
whose name was never disclosed, 
asked her daughter for personal infor- 
mation that didn’t seem appropriate for 
a telemarketing call, but she did not 
elaborate. 
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The Hunsaker and Jordan inci- 
dents occurred despite protections 
against such intrusion including the 
taping of prisoner calls, conversation 
monitoring, and prohibitions against 
prisoners writing down what they hear 
at their workstations. 

Ms. Jordan registered formal com- 
plaints with the Federal Trade 
Commission (FTC) and the Attorneys 
General of Texas and Utah. “The na- 
ture of the telemarketing plan permits 
criminals to obtain and use personal 
data on individuals, including children, 
without any idea they are giving pri- 
vate information to criminals,” Jordan 
told the FTC. “Anyone who is called 
by a prisoner should be told that fact 
very clearly at the beginning of the first 
call and in every later contact,” she 
said. 

The UCI telemarketing system was 
designed to allow prisoners only a brief 
conversation with randomly selected 
residents. The calls were placed by a 
computer and the prisoners did not see 
the telephone number being called. 
When a resident wanted to arrange fur- 
ther contact, the call was transferred 
to a company employee who was not a 
prisoner. 

These incidents and others com- 
pelled the Utah DOC and UCI to 
re-examine the practice of assigning 
prisoners to jobs where they might 
obtain personal facts about private citi- 
zens. 

In many respects, the 
telemarketing investigation parallels 
another prison probe launched when 
Michael Moore, the UCI prisoner- 
programmer, purportedly killed 
himself before he could be inter- 
viewed in connection with his 
suspected role as mastermind of a 
computer security breach at the 
Draper prison. 

During a routine computer secu- 
rity audit early in 2000, classified files 
were found on the hard drive of an un- 
named prisoner’s workstation. Called 
“0-Trac” (for offender tracking), the 
files were part of a database that stores 
names, addresses. Social Security num- 
bers, and a criminal history of all 
probationers and parolees in Utah. 

The exhaustive forensic sweep of 
all prison computers which followed 
focused on the facilities operated by 
UCI. Five days after the investigation 
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began, Moore was found hanging by a 
sheet in his cellblock, seemingly a sui- 
cide. 

Efforts to revive Moore failed. No 
suicide note was found. Moore’s ap- 
parent suicide was particularly puzzling 
since, through his diligent and valued 
work for UCI, he had earned an early 
release date. 

Prior to the discovery of the pur- 
loined files, Moore had worked as a UCI 
programmer and had been housed with 
low risk, general population prisoners. 
Following the discovery, he was moved 
to a maximum security housing unit re- 
served for unruly prisoners and those 
who are under investigation for un- 
specified infractions. The suicide 
reportedly occurred in this maximum 
security housing unit. 

Moore had been in prison since 
1982 for the murders of two men at a 
Utah restaurant. He had earned a 
March 9, 2004, parole date. A law- 
suit filed in 1 992 on behalf of Moore 

Use of Force, 

A New York prisoner’s 42 
U.S.C. § 1983 lawsuit on First 
and Eighth Amendment violations 
survived three out of four summary 
judgment challenges by prison offi- 
cials and moved closer to trial. 

On September 5, 1996, Abdul 
Majid, a prisoner at Sullivan Correc- 
tional Facility, was passing through 
a security checkpoint when Carol 
Behrens, a prison guard, confiscated 
his newspaper. Sgt. Tim Cherry, who 
was standing nearby, inexplicably 
became enraged and grabbed Majid 
by the arm and neck. An alarm was 
sounded, more guards arrived at the 
checkpoint, and Cherry directed the 
guards to throw Majid to the ground. 
Cherry joined the assault, and Majid 
suffered painful injuries to his knee. 

Thereafter, Majid was sentenced 
to four months confinement in 
Sullivan’s Special Housing Unit 
(SHU). While in the SHU, Majid re- 
quested Deputy Superintendent 
Wayne Wilhelm to provide him with 
meals that complied with his Muslim 
dietary laws. Wilhelm denied the re- 
quest. 

Majid then brought suit com- 
plaining of cruel and unusual 
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complained of difficulty receiving 
PLN. The suit ended with a $20,200 
settlement. 

Computer experts from the Utah 
Department of Public Safety were called 
in to extract evidence of computer 
crimes or security breaches at Moore’s 
computer workstation as well as work- 
stations used by other prisoners. The 
experts’ findings were not made pub- 
lic. 

In June 2000, H.L. Haun, Executive 
Director of Utah DOC, announced that 
Utah prisoners would stop working as 
telemarketers within 90 days. Haun 
conceded that prison and UCI officials 
could not ensure that prisoners would 
not misuse the personal information on 
consumers that they obtained. 

Haun acknowledged that while UCI 
jobs may help prisoners rejoin society, 
these noble goals must take a back seat 
to public safety. “We believe that no 
one’s safety was compromised in these 
matters but we cannot tolerate situa- 

Religious Diet Claims 

punishment at the checkpoint inci- 
dent, the newspaper confiscation, 
and denial of the religious diet. 
Prison officials sought summary 
judgment on all three claims as well 
as qualified immunity. 

First, Majid’s claims of excessive 
force were nothing more than a good 
faith effort by guards to maintain dis- 
cipline, according to prison officials. 
Unconvinced, the court found Majid’s 
sworn testimony created material is- 
sues of fact to preclude summary 
judgment. 

Second, defendants’ summary 
judgment motion on the newspaper 
claim was granted because Majid had 
failed to comply with the Prison Liti- 
gation Reform Act’s administrative 
exhaustion requirement and file a 
prison grievance before he brought 
suit. 

Third, the court found that per- 
sonal involvement of a defendant is a 
prerequisite for damages under § 1983. 
Unable to find that Wilhelm had no 
personal involvement in denying 
Majid’s religious diet, defendants’ mo- 
tion for summary judgment was denied. 

Finally, defendants’ claim of 
qualified immunity was defeated 
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tions where the community feels at risk 
due to this kind of inappropriate con- 
duct,” Haun said. 

UCI Director Dick Clasby com- 
mented that “some 130 prisoners will 
lose their jobs when the telemarketing 
operation is terminated and the prison 
will lose up to $700,000 in revenue.” 

The shutdown of the UCI 
telemarketing program is a close paral- 
lel to a similar shutdown of a 
Washington state prison telemarketing 
operation. That story was reported in 
the August 2000 issue of PLN. 

The highly profitable UCI 
telemarketing program thus came to an 
end on August 31, 2000. Meanwhile, 
the Salt Lake County Sheriff’s Office 
continued its investigation of Moore’s 
death. Further details have not been 
made public. | 

Sources: The Salt Lake Tribune, the 
Wall Street Journal, Associated Press 
reports. 

Set for Trial 

when the court found it was not 
overly burdensome for defendants to 
provide Majid with meals, which sat- 
isfied his religious dietary laws. See: 
Majid v. Wilhelm, 110 F. Supp 2d 251 
(SD NY 2000). ■ 


Mary's Magic 
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Hello guys and gals, I'm Mary. I 
have an incarcerated son and feel 
your struggles. I also know how 
important it is to have the ability 
to send nice gifts to your loved 
ones. Let me hook you up on any 
occasion. Send for my catalog and 
see what services I have to offer 
you. 

Mary's Magic 
3128 Walton Blvd 
PMB 224 

Rochester Hills, MI 48306 
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From the Editor 

by Paul Wright 


S ome readers have recently con- 
tacted PLN after letters they 
sent to our Seattle address were re- 
turned to them by the post office 
marked “undeliverable as addressed.” 
PLAN’S address has not changed. In- 
quiries with the post office have not 
been very helpful. Postal officials have 
told us that the mail situation has been 
hectic since September 11, and have left 
it at that. If any mail you sent to PLN 
has been returned for any reason, send 
it again or contact us by phone, fax or 
email. 

Starting in late August of this year, 
a number of PLN subscribers have re- 
ceived letters from former contributing 
writer Dan Pens making a variety of out- 
rageous allegations against me and other 
PLN board members. Dan’s letters are 
the culmination of a five month attempt 
on his part to extort $2,500 from PLN. 
When his blackmail demands were not 
met, he carried through on his threats to 
slander me and other PLN board mem- 
bers. 

In February, 2001, Fred Markham, 
PLN' s former office manager, disap- 
peared after stealing most of PLN' s 
money, destroying PLN' s financial 
records, turning off our phones and steal- 
ing one final delivery of mail. [See April, 
2001, PLN for details.] Dan Pens “re- 
signed” from PLN shortly thereafter, 
claiming he had never liked me and be- 
cause Fred’s thievery was reported to 
local police (who have yet to do anything 
about it). 

Fred’s embezzlement was reported 
to the police because not doing so 
would expose PLN to criminal and civil 
liability for Fred’s actions. This was 
based on the advice of PLN' s tax advi- 
sor and two Seattle attorneys, one 
specializing in criminal defense, the 
other in tax law. 

Fred defrauded a number of other 
businesses before disappearing. He also 
failed to file PLN's tax repoit for 1 999 and 
2000 with the IRS, which we have since 
done. Dan offered no solutions or sug- 
gestions on dealing with Fred’s thievery. 
PLN's board feels we owe PLN a fidu- 
ciary duty to attempt to recover PLN's 
money, which ultimately is our subscrib- 
ers’ money. 


Starting in April, Dan began to de- 
mand money from PLN in exchange for 
various materials he still has which be- 
long to PLN (i.e., source materials for 
articles, completed articles, reader letters, 
PLN mailing lists, grant applications and 
donor information). Eventually, Dan re- 
sorted to demanding $2,500 from PLN, 
threatening to write to all foundations 
that have given grants to PLN in the past 
or might in the future; to PLN donors 
and supporters and prison activists, with 
claims of misconduct on the part of board 
members. 

PLN refused to give Dan a penny 
because his allegations (for which he 
admits he has no evidence and which he 
claims is based on statements given to 
him by Fred and his associate Gary Tay- 
lor Rose) are false. Interestingly, it 
doesn’t appear that Dan has sent his 
slander letters to people who know me 
personally. 

One issue in confronting this type 
of defamation is that by responding to 
it at all, we spread it further than it might 
go on its own. Frankly, some claims 
don’ t deserve the dignity of a response . 
On the other hand, we don’t want any- 
one to interpret silence on our part as 
an admission of guilt or wrongdoing, 
just as paying blackmail money would 
be. 

PLN will soon post its financial 
statements for 1999 and 2000 on its 
website, www.prisonlegalnews.org. 
Because Fred Markham destroyed 
PLN's financial records for 1999 and 
2000 to cover up his thievery, the 
records for those years have been re- 
constructed by a CPA working with 
PLN's Seattle bank representative and 
is based on the actual checks written 
on PLN's checking account and depos- 
its made into it. 

From now on, PLN will post this in- 
formation on its website each year. PLN 
offered to show Dan its financial records, 
including all cashed checks from 1999 
through earlier this year, to prove that 
neither I nor anyone other than Fred 
Markham has misappropriated any 
money belonging to PLN. At first Dan 
said he wanted to review the materials, 
but when a Seattle attorney made an ap- 
pointment to visit him with the records 
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he changed his mind and said he did not 
want to review them, preferring to black- 
mail PLN despite knowing the falsity of 
his claims. 

For its part, PLN is suing Dan Pens 
for extortion, conversion, interference 
with business relationships, libel, slan- 
der and defamation. Over the years, we 
have seen a lot of groups get involved 
in bitter internal disputes involving al- 
legations and counter allegations that 
are difficult for an outsider to decipher. 
By taking this matter to court we can 
present our side of the story to a neu- 
tral party to decide who is telling the 
truth after reviewing the evidence. 
Anyone desiring a copy of the com- 
plaint and exhibits, which include Dan’s 
extortion letters, can send $5 to cover 
our copying and postage costs. We 
will send a copy to anyone who re- 
ceived the slander letter from Dan at no 
cost. See: Prison Legal News v. Pens, 
King County Superior Court, Case No. 
01-2-30974-9. 

For those people who received a 
slander letter from Dan Pens, please feel 
free to contact me or the PLN office if 
you have any questions or concerns 
whatsoever. I don’t just encourage you 
to voice your concerns, I urge you to do 
so. 

From the outset, organizations in- 
volving prisoners tend to have credibility 
problems. I had been proud of the fact 
that PLN has faithfully served its readers 
and supporters. I have always viewed 
financial donations from our supporters 
as a sacred trust whereby people entrust 
PLN with their money to advance the 
cause of human rights in the U.S. That is 
one of the reasons I was both devastated 
and angry upon learning of Fred’s em- 
bezzlement of PLN funds. 

From its first issue, PLN has always 
been upfront with its readers. In fact, 
these editorials have been readers’ 
view into PLN, our ups and downs, 
through crisis and victory, our wins and 
losses. Amilcar Cabral, the Guinean 
revolutionary, said, “Tell no lies, claim 
no easy victories.” So it has been with 
PLN. I think it is important that PLN 
retain people’s trust and confidence 
and our own credibility. I would like to 
think that almost 12 years of publish- 
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ing and growing under extraordinarily 
difficult circumstances and weathering 
the crisis brought on by first the dis- 
covery of Fred’s embezzlement and 
now Dan’s blackmail scheme, can at- 
test to both PLN’ s endurance and 
integrity. 

Dan apparently has sent different 
letters to different people in a ploy to 
elicit the most negative responses. Not 
surprisingly, he doesn’t mention that 
his letters are the culmination of a 
failed extortion scheme. Dan was told 
that he would be sued if he libeled or 
slandered any PLN board members. He 
responded that if he were sued he 
would repeat his baseless claims to 
every Department of Corrections offi- 


cial, attorney general and law enforce- 
ment agency he could write to. To this 
day he remains unabashedly support- 
ive of Fred Markham, despite Fred’s 
proven theft of money from PLN. 

At this point I hope the above will 
address any and all concerns that read- 
ers may have, and will lay this matter to 
rest. If it doesn’t, by all means contact 
me or PLN directly. We would like to get 
back to the primary business of putting 
out the best human rights magazine in 
the world. 

Our future plans for the next year 
include expanding PLN to 40 pages per 
issue to bring you still more news and 
information. To do so, we need an addi- 
tional $500 a month above our current 


income. We also plan to expand our se- 
lection of books, and expect to have our 
cumulative index ready for shipping and 
our website ready to serve as a prison 
litigation research site on the internet. I 
hope that PLN can count on your con- 
tinued support to make all this happen in 
2002 . 

I have recently been moved to a dif- 
ferent prison. The address appears on 
the masthead on page 2. If I am on your 
mailing list to receive any publications, 
or you otherwise correspond with me, 
please note the new address in your 
records. 

Everyone at PLN wishes our read- 
ers a happy holiday season and best 
wishes for a more activist new year. | 


Sixth Circuit Rules PLRA Attorneys’ Fees Cap Provisions 

Not Unconstitutional 

Two District Court Rulings Overturned 


T he Court of Appeals for the 
Sixth Circuit has overruled two 
federal magistrates, both of whom, in 
separate decisions, had previously 
held that the statutory limitatons on at- 
torneys’ fees in prisoner civil rights 
actions violate the implied equal pro- 
tection component of the Due Process 
Clause of the Fifth Amendment. 

The two civil rights cases origi- 
nally commenced when prisoners W.C. 
McLindon and Richard K. Wolff filed 
separate 42 U.S.C. § 1983 actions 
against guards at the Lebanon Correc- 
tional Institution (LCI) in Ohio. Each 
prevailed after jury trials upon their un- 
related claims of excessive force by 
guards at LCI. McLindon was awarded 
$1.00 in nominal damages and $200.00 
punitive damages. Wolff’s jury found 
that two defendant prison guards, 
Moore and Whitlow, were jointly and 
severally liable in the amount of $8,250 
in compensatory damages, and, in ad- 
dition, that Moore was individually 
liable in the amount of $45,000 puni- 
tive damages, and that Whitlow was 
individually liable in the amount of 
$30,000 punitive damages. Lawyers 
from the Cincinnati, Ohio law firm of 
Laufman & Gerhardstein litigated both 
lawsuits for the prisoners. 

The prisoners’ attorneys then 
moved for attorneys’ fees. The defen- 
dants contested the award of attorneys’ 
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fees pursuant to PLRA provisions found 
at 42 U.S.C. § 1997e(d). Section 
1997e(d)(2) provides, inter alia , that up 
to 25% of an attorneys’ fees award is to 
be paid from the damage award, and 
1997e(d)(3) stipulates that fees are 
capped at 150% of the hourly rate estab- 
lished in 18 U.S.C. § 3006(a). 

In both prisoners’ cases, the magis- 
trate judges noted that the fees cap 
provisions apply only when prisoners 
succeed in their civil rights litigation. The 
fees caps provisions do not apply to non- 
prisoner civil rights litigation. Moreover, 
although the PLRA was enacted to re- 
duce the filing of frivolous lawsuits by 
prisoners, by definition successful liti- 
gation is not frivolous, and yet the 
attorneys’ fees cap provisions take ef- 
fect only when the prisoner litigant is 
successful. Thus, the “only conceivable 
purpose served by the attorneys’ fee cap 
is to limit the number of attorneys willing 
to represent prisoners because of reduced 
financial incentives. ... [and such a] pur- 
pose smacks of a desire to harm 
prisoners, a politically unpopular group.. . 
[and is] clearly not a legitimate govern- 
ment interest.” See: McLindon v. Russell , 
108 F. Supp. 2d 842, 855 (S.D. Ohio 1999), 
and Wolff v. Moore, 104 F. Supp. 2d 892, 
898 (S.D. Ohio 2000). 

Both courts determined that the fees 
cap provisions violate the implied equal 
protection component of the Due Process 


Clause of the Fifth Amendment be- 
cause the provisions arbitrarily single 
out one group of successful civil rights 
litigants simply because they hold the 
status of prisoner. Thus the district 
court, in both McLindon and in Wolff, 
found no rational basis to support the 
attorneys’ fees cap provisions. The 
McLindon Court ordered $14,616 in at- 
torneys’ fees, and $870.28 in costs. 
The award in Wolff was $29,839.50 in 
attorneys’ fees, and $1,107.14 in costs. 

Subsequently, in a separate case, 
Hadix v. Johnson, 230 F.3d 840 (2000), 
the Court of Appeals for the Sixth 
Circuit held the PLRA fees cap pro- 
visions are constitutional, so the 
rulings in McLindon and Wolff be- 
came destined for reversal. 

On September 19, 2001, in an un- 
published per curiam opinion, the Sixth 
Circuit Court of Appeals reversed the 
ruling of the McLindon Court that the 
PLRA fees cap provisions are uncon- 
stitutional, and vacated the award of 
attorneys’ fees, remanding to the dis- 
trict court to redetermine attorneys’ 
fees consistent with the provisions of 
the PLRA. See: McLindon v. Russell, 
2001 U.S. App. Lexis 20752. 

On November 3, 2000, the Court of 
Appeals, in an unpublished memoran- 
dum order, vacated the attorneys’ fees 
award in Wolff See: Wolff v. Moore, 
2000 U.S. App. Lexis 28054. ■ 
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New Missouri Mega-Prison Mothballed 

by Ronald A. Young 


W hat if they built a prison 
and nobody came? It’s ev- 
ery prison abolitionist’s dream come 
true. Such a reality has unfolded, 
even if only temporarily, in the rural 
Missouri community of Bonne Terre. 

The economic history of Bonne 
Terre is a familiar one, which has 
played out in many communities na- 
tionwide. Declining and on the verge 
of obscurity, the former lead mining 
town was in search of a miracle to 
reverse over a half-century of eco- 
nomic decline. Then the State of 
Missouri announced that it would 
provide economic salvation to the 
people of Bonne Terre by making the 
town home for the state’s largest and 
costliest prison. 

The hills were leveled, the val- 
leys raised, and a dozen underground 
springs were diverted to transform a 
hay pasture into a prison the size of 
50 city blocks. But today, over six 
years after the grand announcement 
that the prison would be built, the 
$168 million facility has no prisoners 
and no opening date. The town is in 
debt, and new businesses that had 
hoped to serve the prison’s work 
force are nearly broke. The good 
folks of Bonne Terre are learning that 


pinning your hopes for economic 
prosperity on concentration camp 
economics has its pitfalls. 

The same neo-liberal economics 
that brought the Bonne Terre prison 
into existence in the first place is also 
the cause for its delayed opening. 
The boom that turned to bust in 
Bonne Terre is part of an expansion, 
begun in the mid-1990s with the na- 
tional rise of the prison-industrial 
complex, that will nearly double the 
capacity of the Missouri Department 
of Corrections. Communities that 
once might have shunned prisons 
began competing for the economic 
benefits that could be reaped by 
warehousing humans. Now, as the 
economy weakens, even this bulwark 
of economic stability is being af- 
fected as the over -built prison 
systems come under the knife of leg- 
islative spending cuts. As a result, 
the Bonne Terre prison will remain 
closed because Missouri, facing a 
budget shortfall of $300 million, can- 
not afford the $12 million needed to 
equip it or the nearly $45 million re- 
quired annually to run it. 

Competing with several cities in 
the mid-1990s. Bonne Terre agreed to 
purchase the land for a state prison 


and issued bonds to help pay for $14 
million in improvements — a project 
nearly ten times the size of the town’s 
annual budget. “We put in sewer 
lines and water lines and built roads; 
and business leaders in the commu- 
nity all geared up to either expand 
their businesses or open up,” said 
City Manager Jeffrey Jeude. “Now 
we’re paying back the loans on these 
improvements and we don’t have any 
increase in revenue to do that.” 

Had the prison opened, it would 
have been the best economic news 
for Bonne Terre since the St. Joseph 
Lead Company stopped digging in 
the area in 1961 . “A lot of business 
people had high hopes,” said motel 
owner Jayne Bess. “We are very dis- 
appointed.” Bess opened a 40-room 
Super 8 Motel down the road from 
the prison, counting on prisoners’ 
visitors and prison suppliers to fill 
the rooms. But Bess does well these 
days to fill even one-third of the mo- 
tel. 

The soonest the Bonne Terre 
prison could receive funding is July 
2002, and even then it could be sev- 
eral months before it would open. | 

Source: Tulsa World. 


Administrative Remedies 
Need Not Identify Wrongdoers 


T he Court of Appeals for the 
Eleventh Circuit has held that 
prisoners do not need to identify those 
persons directly involved in the al- 
leged deprivations in their 
administrative remedies to satisfy the 
exhaustion requirement of 42 U.S.C. § 
1997 (e)a. 

Prisoner Raymond Brown filed a 
42 U.S.C. § 1983 action and named as 
defendant the warden of his prison, 
Johnny Sikes, the Commissioner of the 
Georgia Department of Corrections, 
Wayne Garner, and “Doe(s) of Doe 
Medical Company.” Brown’s suit al- 
leged that the unknown defendants 
had failed to comply with a doctor’s 
order of providing him an athletic sup- 
porter and snacks that had been 


prescribed for treatment of his hernia. 
The district court entered an order of 
dismissal because Brown’s grievances 
did not name the defendants he sued. 

On appeal, Brown argued he 
sued Sikes and Garner only because 
as high ranking prison officials they 
are in a position to identify the indi- 
viduals who are responsible to 
provide him the medical care ordered. 
The Court of Appeals held this a 
plausible explanation, holding that 42 
U.S.C. § 1997(e)(a) “requires a pris- 
oner to provide in his administrative 
grievance as much relevant informa- 
tion about his claims, including the 
identity of those directly involved in 
the alleged deprivations, as the pris- 
oner reasonably can provide. It does 


not require him to provide informa- 
tion he cannot reasonably obtain ...” 

The Court stated that to hold oth- 
erwise would shut the courthouse 
doors to a prisoner who, at the time he 
filed his grievance, did not know and 
could not readily ascertain the identity 
of the persons responsible for the al- 
leged injury or deprivation. 
Furthermore, requiring a prisoner to 
name the warden and commissioner in 
a grievance does not advance any of 
the policies underlying the exhaustion 
requirement. 

The order of the District Court 
was reversed and the case remanded 
for further proceedings. See: Brown 
v. Sikes , 212 F.3d 1205 (ll th Cir. 2000). 
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Connecticut and Florida Change Felon Disenfranchisement Laws 


C onnecticut and Florida take dif- 
ferent approaches as they 
address the disenfranchisement of 
convicted felons. In Connecticut, 
state lawmakers, after intense debate 
and much legislative maneuvering, 
passed a bill that gives back the right 
to vote to convicted felons on pro- 
bation. In a much different process, 
Florida Governor Jeb Bush and the 
state’s elected Cabinet made a rule 
change making it easier for some fel- 
ons to regain their right to vote. In 
both states, advocates of suffrage 
for felons say that the disenfran- 
chisement of felons affects 
communities of color and poor 
people disproportionately. 

“As long as a citizen is subject 
to the pain of taxes, it would follow 
that they should have a right to 
vote,” said Connecticut State Sena- 
tor Eric D. Coleman, D-Bloomfield. 

On May 18, 2001, Connecticut’s 
Governor John Rowland signed into 
law the bill that gives convicted fel- 
ons released on probation the right 
to vote for the first time in state his- 
tory. The measure, which goes into 
effect in January 2002, will return the 
right to vote to some 37,000-felony 
probationers. Coleman said, “Entire 
communities are disenfranchised” 
under the existing law. 

Senator Toni N. Harp, D-New Ha- 
ven, said enforcement of the existing 
law is confused and haphazard. The 
current law prohibits felons on pro- 
bation from voting until they have 
completed their probations. Harp 
went on to say there “is no standard- 
ized system statewide” to restore 
those rights, but the new legislation 
will correct that problem. 

Opponents of the legislation, 
many of whom are Republican state 
lawmakers, see the disenfranchisement 
of felons as an appropriate part of their 
punishment. Though not often pub- 
licly stated, most Republicans assume 
that giving the right to vote to felons 
will benefit Democrats, since people of 
color and poor people traditionally 
vote for Democrats. 

“We’re not just giving back vot- 
ing rights,” said State Senator John 
McKinney, R-Fairfield, “but also less- 
ening the punishment.” 
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As reported in the April 26, 2001, 
New Haven Register, two states, Maine 
and Vermont, allow felons to vote while 
they are still serving their prison terms, 
and 21 states permit felons to vote while 
on probation. 

In comparison to Connecticut’s 
forward-looking legislative measure, 
Florida’s rule change was both modest 
and more restrictive. Although Gover- 
nor Bush and the Florida Cabinet 
passed the rules unanimously, the new 
rules only affect people who have 
served their time, are considered non- 
violent, and are not classified as 
habitual offenders. Critics of the 
State’s new rules say they don’t go 
far enough, and that Florida should 
give all felons who have served their 
time the right to vote automatically, 
which is how it works in most other 
states. 


Two states, Maine and 
Vermont, allow felons to 
vote while they are still 
serving their prison 
terms, and 21 states 
permit felons to vote 
while on probation. 
Florida is one of just 
nine states that 
prohibit all felons who 
have served their time 
from voting. 

Florida is one of just nine states 
that prohibit all felons who have served 
their time from voting. The policy has 
been under attack ever since the na- 
tional elections of 2000. During the 
closest presidential election in Ameri- 
can history, Florida’s election 
supervisors purged a list of felons 
from voting rolls, only to discover 
that many people, most of whom were 
African Americans, were inaccurately 
labeled as felons and prevented from 
voting. Some supervisors found the 
list so untrustworthy that they re- 
fused to use it. Florida became the 
focal point of the most hotly contested 
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presidential race in history when these 
and other ballot irregularities surfaced. 

Florida’s new rules allow se- 
lected felons to get their civil rights 
restored, including their voting 
rights, without having to go to a hear- 
ing of the state’s Executive Board of 
Clemency, a cumbersome and lengthy 
process. Although the change 
should speed up the process, the 
Clemency Board, made up of the Gov- 
ernor and Cabinet, still must sign off 
on the list of felons who will qualify 
to have their civil rights restored. 

“It is unclear how many felons 
might be affected by the new policy. 
From 1998 to 2000, there were 36,450 
people released from Florida prisons, 
and 3,484 got their civil rights re- 
stored,” said Bush spokesperson 
Katie Baur. According to The Sen- 
tencing Project, a Washington, 
D.C. -based non-profit group, Florida 
is home to the largest group of dis- 
enfranchised felons in the country, 
some 400,000 people. “A large per- 
centage don’t even apply,” Baur said. 

Two lawsuits, one state and one 
federal, are pending against Florida, 
charging that the state hasn’t done 
what it is required to help felons re- 
store their voting rights. The 
NAACP is also suing over the flawed 
voter list used during the 2000 elec- 
tions because it effectively 
disenfranchised black voters. 

“When felons are released from 
prison, Florida continues to make 
them second-class citizens,” said 
Randall Berg, executive director of 
the Florida Justice Institute, which 
is one of the groups suing the state. 
“It affects their ability to make a liv- 
ing, to get certain licenses and vote. 
They pay taxes, but they don’t get 
representation. The Governor and 
Cabinet should change this policy. 
We need to get in step with the rest 
of the nation and the rest of the 
world.” 

Earlier this year the Florida 
Fegislature’s Black Caucus tried to pro- 
duce legislation which would restore 
all felon’s voting rights, but thus far 
they have been unsuccessful. | 

Sources: New Haven Register; St. 
Petersburg Times. 
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Staff Shortage in Nation’s Prisons 


A cross the nation, states are 
plagued by a shortage of 
prison guards. A decade of building pris- 
ons has created an industry that employs 
more people than General Electric, and 
costs taxpayers in excess of $40 billion a 
year. To fill the shortage Kansas recently 
lowered the age requirements for prison 
guards from 21 to 19. Alabama lowered 
its minimum age to 20, but is still short 
412 guards. After losing 57 percent of 
last year’s recruits, Oklahoma is consid- 
ering lowering the minimum age from 2 1 
to 18. Corrections spokesman John 
Hamm noted that while the state hired 
180 guards last year 240 quit. Arkansas 
had a turnover rate of 42 percent. 

Some experts question the wisdom 
of lowering age requirements. “You’d 
be hard pressed to find much support in 
the community for hiring 19-year-olds,” 
says Kenny Wild, a state representative 
from Kansas. George Camp, co-presi- 
dent of the Criminal Justice Institute 
says, “Every state is really being affected 
in one way or another.” He cites low 
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by Gary Hunter 

wages and proximity to the workplace 
as two key factors responsible for the 
shortage. 

Oklahoma is struggling against a 20 
percent vacancy, and overtime pay has 
gone through the roof. But the $16,742 a 
year starting salary means, “you can make 
[more] as a convenience store clerk,” 
says Jerry Massie, a corrections depart- 
ment spokesman. Texas started paying 
overtime two years ago but the system is 
still under pressure to fill positions that 
top out at $28,380 per year. 

CCA recently lost 
contracts in North 
Carolina because of its 
inability to find qualified 
guards. The same 
problem cost Civigenics, 
a private prison company 
out of Massachusetts, a 
contract in Ohio. 


Signing bonuses, savings bonds, 
and free room and board are just some of 
the incentives various states are offering 
new employees. “I don’t think you can 
move anywhere in Texas without seeing 
our signs,” says Glenn Castleberry, 
spokesman for the Texas Department of 
Criminal Justice (TDCJ). Texas is short 
2,800 guards out of the 26,000 needed to 
staff their facilities, four times the num- 
ber of vacancies they had two years ago. 
Castleberry says the shortage creates a 
variety of security problems. 

An investigation into the escape of 
6 prisoners from an Alabama prison re- 
vealed that three of the four guard 
towers were unmanned, and 41 officers 
were filling 58 shift positions. Officials 
in Arizona blame an assault on a nurse 
this past November on a shortage of 
staff. Warden David McKune blames 
the rape of a guard at the Lansing facil- 
ity in Kansas on the fact that she was 
working alone in a three-person post. 

Two years ago Kentucky came very 
close to calling the National Guard to 
help fill vacancies in the State Reforma- 
tory. As recently as last year they were 


still short 50 of 3 1 1 guards. That was 
when Warden Bill Seabold decided to 
offer guards a 3-day workweek and 
free sleeping quarters in the prison 
tower. Concentrating his ads in the 
impoverished areas of the state, 
Seabold struck pay dirt. Entire fami- 
lies came to fill the positions and 
Kentucky now has a waiting list for 
guard jobs. 

But the situation in Kentucky is 
not without faults. Two thirds of the 
staff works 13-hour shifts. At 3 days 
a week, salaries average little more 
than $18,000 a year, well below pov- 
erty level for a family of four. Guard’s 
quarters vary from motel rooms to 
dingy shacks. At the State Reforma- 
tory the prison tower has one shower, 
two toilets, and 12 guards per floor. 
Vinyl shades are used to keep search- 
lights out of their faces as they sleep. 

Neither have private prisons been 
the answer. In a society that is rap- 
idly incarcerating more and more of 
its citizens, private prisons had prom- 
ised to be the answer to the 
burgeoning prison industry. But the 
much-heralded panacea proved to be 
an ineffective placebo as overbuild- 
ing, high costs, and security problems 
have strangled prison-for-profit com- 
panies. Of the more than 2 million 
prison beds in the U.S., private pris- 
ons account for only 120,000. 

Shares of Correction Corporation 
of America, the largest private prison 
operator, sold for $45 a share in 1998. 
Now a share costs less than a dollar. 
CCA recently lost contracts in North 
Carolina because of its inability to 
find qualified guards. The same prob- 
lem cost Civigenics, a private prison 
company out of Massachusetts, a 
contract in Ohio. While some states 
are considering pay raises, and oth- 
ers are juggling age requirements, 
many are at a loss for solutions. The 
problem may resolve itself as the 
economy slides deeper into recession 
and unemployed workers seek poorly 
paid prison jobs — jobs which argu- 
ably are better than no job at all. | 

Sources: The New York Times, U.S. News 
& World Report. 
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Excessive Force Claims 
Not Subject to Exhaustion; 
Supreme Court Grants Review 


T he United States Court of 
Appeals for the Second Cir- 
cuit held that the exhaustion 
requirement of the Prison Litigation 
Reform Act (PLRA) does not apply to 
assault and excessive force claims. 

Connecticut state prisoner Ronald 
Nussle brought a civil rights action 
against two guards, alleging that they 
violated his constitutional rights when 
they harassed, intimidated and as- 
saulted him. 

Prison officials moved to dismiss 
the complaint arguing that Nussle had 
failed to exhaust administrative rem- 
edies as required by the PLRA. The 
District Court granted the motion and 
Nussle appealed. 

The Court of Appeals explained 
that Nussle’s claims should not be sub- 
ject to the PLRA’s exhaustion 
requirement unless “particular inci- 


dents of assault or the use of exces- 
sive force” constitute “prison 
conditions” within the meaning of 42 
U.S.C. § 1997e(a). 

After an extensive analysis of the 
text and context of § 1997e(a) and the 
structure, purpose, and legislative his- 
tory of the PLRA, the Court concluded 
that assault and excessive force claims 
are not claims related to prison condi- 
tions. Therefore, the Court concluded, 
“exhaustion of administrative remedies 
is not required for claims of assault or 
excessive force brought under § 1983.” 

The Eleventh Circuit, however, 
has reached the opposite conclusion 
in Higginbottom v. Carter, 223 F.3d 
1259 (11th Cir. 2000). The U.S. Su- 
preme Court has granted certiorari in 
Nussle and will resolve the circuit 
split this term. See: Nussle v. Willette, 
224 F.3d 95 (2nd Cir. 2000). ■ 
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Two Studies Criticize Texas Department of Criminal Justice 

by Gary Hunter 


T wo independent studies, one 
by the Institute on Crime, 
Justice, and Corrections, the other by 
Security Response Technologies, in- 
dicate that the Texas Department of 
Criminal Justice (TDCJ) needs 
stricter guidelines in assigning pris- 
oners to housing areas and work 
details. Both reports follow in the 
wake of the escape of seven prison- 
ers from the Connally Unit in South 
Texas. 

The group, often referred to as 
the “Connally Seven”, made head- 
lines worldwide with their daring 
daylight escape. The seven escap- 
ees outsmarted and overpowered 
more than a dozen state employees 
and managed to seize 16 weapons, 
hundreds of rounds of ammunition, 
and a truck during their getaway. 
After remaining at large for a month 
and a half the seven were eventually 
cornered in Colorado by law enforce- 
ment officials. Six were recaptured 
and returned to custody. The sev- 
enth chose to commit suicide rather 
than return to prison. Each of the 


escapees were serving extremely 
long sentences, for crimes which in- 
cluded murder, rape, and armed 
robbery. [See: PLN, Sept. 2001.] 

The Institute on Crime, Justice, 
and Corrections concluded in its report 
that custody levels for prisoners 
should take into consideration the na- 
ture of their current offense and their 
prior criminal history. The current 
method for assigning custody levels is 
based solely on a prisoner’s disciplin- 
ary record. The report recommended 
that a more comprehensive assessment 
of each prisoner’s employment history, 
education, and gang affiliation be used 
as criteria for determining custody lev- 
els. 

The report by Security Response 
Technologies criticized the “count” 
practice used by guards at the 
Connally Unit, a procedure which al- 
lowed the 1000-plus prisoners to be 
counted outside of their living areas. 
The report also emphasized the glar- 
ing differences “between what the 
policy and procedures dictate and the 
actual practices by the staff.” 


TDCJ remains tight-lipped con- 
cerning the two reports, but systems 
chairman Mac Stringfellow told the 
press that in the future “more empha- 
sis will be put on [each individual 
prisoner’s] crimes.” Stringfellow in- 
sists, however, that Texas “does not 
have a flawed system.” He blames 
the escape on unit employees who 
strayed from TDCJ policy. 

In addition, Glenn Castleberry, a 
spokesperson for TDCJ, was quick to 
point out that neither the custody level 
nor the work assignments of the 
Connally Seven were out of accordance 
with national standards. “All of them 
would still be properly placed on that 
maintenance job,” he said. 

But Senator John Whitmire, 
D-Houston, disagrees. An outspoken 
and long-time critic of TDCJ, he blasted 
the system for not accepting its share of 
the blame for the escape. “Changing the 
classification system should have been 
done a long time ago,” he said. “That 
escape was a disaster and a tragedy.” | 

Source: San Antonio Express News. 


Prison Guard Sentenced in Escape Plot 

by W. Wisely 


E rik Jacobs, 31, a former guard 
at Ely State Prison in Ne- 
vada was sentenced to one year in 
jail and fined $2,000 for helping a pris- 
oner plan an escape. Jacobs was 
sentenced in March, 2001, by White 
Pine District Judge Dan Papez in Ely, 
a small, rural town some 320 miles 
east of Reno. The guard worked at 
the prison three years before being 
arrested last September. Jacobs was 
initially charged with five counts of 
supplying a weapon or simulated 
weapon to a prisoner and two counts 
of aiding in the escape plot. 

The former guard was charged with 
one gross misdemeanor count of aid- 
ing a prisoner in escape. Jacobs 
entered an Alford plea, a special plead- 
ing that does not admit guilt, but does 
acknowledge that the prosecution has 
sufficient evidence to obtain a convic- 
tion. Such pleas have the same legal 


effect as a guilty plea for sentencing 
purposes. 

Deputy Attorney General Kevin 
Briggs said Jacobs supplied David 
“Bang Bang” Wayne with security 
seals for his razor. The strips of mate- 
rial are placed on the back of radios 
and televisions by prison staff to pre- 
vent prisoners from hiding contraband 
inside the appliance. The security seals 
can’t be taken off without breaking 
them. “Prison guards can check to see 
if the seals have been broken,” Briggs 
said. 

With a supply of new seals, Wayne 
was able to hide five .25 caliber bullets 
and a handcuff key inside an electric 
razor. “We have no actual proof that 
Jacobs was involved in getting [Wayne] 
bullets,” the prosecutor explained. 

But, the best laid plans of mice 
and men often go astray. Wayne got 
himself busted when he told prison 


officials last July about another 
guard who had allegedly smuggled 
drugs, a gun, bullets, and handcuff 
keys to prisoners for cash. Wayne, 
58, had built quite a reputation in 
prison as an escape artist and ma- 
nipulator. During his prison term, he 
has been involved in three hostage 
taking situations, escaped once, and 
was suspected in another attempt. 

Wayne was serving a 20 year 
sentence for attempted murder for 
shooting a Reno bartender during a 
robbery in 1970. His sentence for the 
shooting expired, and he’s now serv- 
ing a life term under the habitual 
offender law. No charges were filed 
against him for the escape plot. “It 
really wasn’t worthwhile seeking to 
add more time to his sentence,” 
Briggs smiled. | 

Source: Associated Press. 

Prison Legal News 


December 2001 


10 


Texas Jury Awards $70,000 
in Prison Stabbing 

by Ronald A. Young 


I n May 2001, a federal court jury 
in Corpus Christi, Texas, held 
three Texas prison officials responsible 
for a 1997 attack during which a pris- 
oner at the McConnell Unit was 
stabbed about a dozen times by another 
prisoner who had escaped from his 
locked cell. The jury assessed $70,000 
in combined punitive damages against 
the three officials, including the former 
warden and assistant warden at the 
state prison in Beeville, said Joseph 
Barrientos, attorney for prisoner Ciro Cid 
Adames. Two prison guards named in 
the suit were not found liable. 

During the three-day trial, lawyers 
for Adames argued that serious prob- 
lems existed with the cell doors at the 
McConnell Unit and that prison offi- 
cials knew that prisoners were able to 
open them but nevertheless did noth- 
ing to correct the situation. “They had 
emails, reports that predated the inci- 
dent and they haven’t done anything 
about it,” said Mikal Watts, another at- 
torney representing Adames. 

Texas Department of Criminal Jus- 
tice Spokesperson Larry Todd said it 
would be up to lawyers with the Attor- 
ney General’s office to decide if the 
jury’s judgment would be appealed. 


The Adames incident occurred in the 
administrative segregation area of the 
McConnell Unit. According to testi- 
mony, a prison guard was leading Adames 
in handcuffs to his cell from the shower 
when another prisoner escaped from his 
cell and rushed Adames, stabbing him 
nine to thirteen times. Adames’ wounds 
were not life-threatening. 

Watts argued that prison officials 
didn’t do enough to protect Adames, a 
former Texas Syndicate gang member, 
and that prison officials might have set 
Adames up for the attack after he in- 
formed on a prison guard who was 
allegedly bringing drugs into the prison 
for the Texas Syndicate. Assistant At- 
torney General Carlos Lopez argued 
that the incident resulted from Adames 
being labeled a snitch and having a 
“hit” put out on him. 

Adames initially pursued his law- 
suit pro se until the court appointed 
the two attorneys. Watts and 
Barrientos, late last year. Adames said 
he would donate the proceeds from the 
verdict to charity. See: Adames v. 
Perez, USDC, SDTX, Case No. CA.- 
C99-437. ■ 

Source: Corpus Christi Caller-Times. 


Jury Awards Imprisoned KKK Member 
$55,000 in Texas Jail Beating 


O n July 19, 2000, a federal jury 
in Houston, Texas, awarded a 
Ku Klux Klan member damages total- 
ing $55,000 after he was beaten by black 
prisoners with whom he was forced to 
share a cell. 

Larry Webster, 42, was arrested in 
November 1993 on charges of kidnap- 
ping and robbery. His tattoos 
immediately identified him as a 
Klansman, but he was still placed into 
a cell with several black prisoners. 

“Because of the overcrowding, 
they couldn’t segregate him,” said Dan 
Glywasky, the attorney who defended 
the jail. 

Court records show that after he 
was placed in the cell, Webster was 
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kicked in the face and suffered an el- 
bow injury, which required treatment in 
a hospital emergency room. 

The verdict held Galveston 
County Sheriff’s Major Eric Nevelow, 
who commands the jail, and classifica- 
tion Sergeant Leslie Hobbs, liable for 
the damages. The jury found them neg- 
ligent in their treatment of Webster who 
was so obviously at risk due to his 
white supremacist beliefs. 

Webster represented himself in the 
four-day civil trial, and “did a great job,” 
praised Glywasky. “This is the first case 
I’ve lost and I’ve been practicing for 
17 years.” | 

Source: The Associated Press. 
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Rape Rarely Prosecuted in Texas Prisons 

by Gary Hunter 


A ccording to recent reports, 
rape in Texas’ prisons is the 
highest in the nation. Based on re- 
search from 1995-2000, of the 660 
cases reported barely 4 percent have 
been prosecuted. Why does the state 
that prides itself on having the high- 
est per capita prison population in 
the nation have such a dismal record 
for prosecuting prison rape? Ac- 
cording to human rights advocate 
Joanne Mariner, “there is no politi- 
cal advantage to seeing that these 
cases get resolved.” She goes on to 
say that the public has little “sympa- 
thy for (raped prisoners).” 

Even Gina DeBottis, chief of the 
Special Prosecution Unit for handling 
prison cases concedes that there is a 
problem. “[Prosecutions] are low, I 
admit they’re low,” she said. “1 do 
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find it problematic.” But DeBottis 
blames the problem on weak evidence 
provided by prison investigators. 

John Moriarty, Inspector General 
for the Texas Department of Criminal 
Justice (TDCJ) theorizes that in this 
“city of 150,000 convicted felons” it 
is difficult to find witnesses and ob- 
tain evidence. However, his analogy 
does not hold up because the entire 
population of Texas prisoners is not 
located in one “city” as he suggests, 
but is actually scattered throughout 
over a hundred individual, and in 
many cases remotely isolated, units. 


Ironically, the state 
whose criminal justice 
system is most eager to 
convict, and even kill, 
its citizens shows little 
interest in criminal 
charges brought by its 
prisoners. 


The problems, however, are not 
isolated. They pervade the entire 
TDCJ system. DeBottis and Moriarty 
both insist that the problems stem 
from the delays between the actual 
incidents and the time they get re- 
ported. Moriarty goes on to say that 
punitive sanctions handed out by 
prison officials, including loss of 
privileges, like commissary and rec- 
reation, and loss of good time are 
sufficient punishment for reported 
rape cases. Prison spokesperson 
Larry Todd defends TDCJ, insisting 
that all rape cases are taken seri- 
ously. However, he also claims that 
most of the charges brought by pris- 
oners are false. “We may find that 
there was a lovers quarrel or a ven- 
detta against another inmate,” he 
said. 

Ironically, the state whose crimi- 
nal justice system is most eager to 
convict, and even kill, its citizens 
shows little interest in criminal 
charges brought by its prisoners. 


Critics of the system point out that 
the low rate of prosecution and the 
dismissive attitude exhibited by 
DeBottis, Moriarty, and Todd are 
reminiscent of the apathy experi- 
enced by female rape victims not 
many years ago. Mariner describes 
the victims, saying, “These are the 
people who want to tell their side of 
the story. But it’s not like they ever 
get into the courtroom.” 

Kerry Cook is a prime example. 
Cook, a wrongfully convicted pris- 
oner, spent 20 years on death row 
until he was exonerated five years 
ago. When he spoke with the media 
about his prison experience his tale 
was chilling. Squealing to officials 
about being raped “was my biggest 
mistake,” he said. “I was ridiculed 
and beaten ... and I never ratted 
again.” As Cook described his two 
decades of sexual abuse he compared 
himself to a “deer in the headlights” 
paralyzed by fear. 

A three-year probe by the Human 
Rights Watch verified that Cook’s ex- 
perience is not an isolated case. The 
investigation revealed accounts of 
prisoners being gang raped and 
turned into sex slaves. One prisoner 
said, “It would amaze you (as it did 
me) to see human beings bought and 
sold like shoes.” Another prisoner 
described how he was “snatched into 
a cell and raped by two [persons] 
while a third kept watch for the guard 
and held a homemade knife” to his 
throat. “They alternated for an hour 
... It was very depressing,” he said. 

Many would agree that “depress- 
ing” is not a strong enough word. 
Mariner points out that ignoring the 
abuse only compounds the problem. 
“Can you imagine the bitterness and 
the anger that these people will be 
left with?” she asks. Since most pris- 
oners will eventually be released, a 
more appropriate question might be, 
how much of the anger and bitterness 
of their prison experience will they 
bring back to society with them, and 
how will it affect their neighbors? | 

Source: San Antonio Express News. 


December 2001 


12 


Prison Legal News 





Prisoners Stage Sit Down 
at CCA Run New Mexico Prison 


O ver 650 prisoners engaged 
in an apparently spontane- 
ous protest at a Federal prison in 
New Mexico. On Monday, April 13, 
2001, prisoners at the Cibola County 
Correctional Center congregated in 
the recreation yard and refused to 
leave. The assembly began as usual 
at 7:45 a.m., but at 8:00, when the call- 
out for work and school began, no 
one budged. They remained in the 
yard until 9:30 P.M. when they were 
forcibly removed. The Cibola facil- 
ity is one of several federal prisons 
operated by the Correctional Corpo- 
ration of America, a private prison 
conglomerate with facilities world- 
wide. 

A special response team, com- 
posed of members from the Federal 
Bureau of Prisons and the New 
Mexico Sheriff’s department, was 
called to the scene. For 10 minutes, 
members of the combined task force 


by Gary Hunter 

bombarded unresisting prisoners 
with tear gas. After subduing them, 
guards proceeded to handcuff each 
of the prisoners. 

No guards or prisoners were re- 
ported injured. Steve Owen, Director 
of Marketing for CCA, said the pris- 
oners involved were peaceful and 
nonviolent. Captain Thomas of the 
State Police said, “The special re- 
sponse team tear gassed inmates 
because they were not complying 
with orders to lie down. ... All day 
long they were not complying with 
anything. ...We finally had to do 
something,” he said. 

Neither was director Owen aware 
of what might have caused the pro- 
test. His response is hauntingly 
familiar. In July 2000, fifteen guards 
and one prisoner were injured in a 
CCA run prison in Sayre, Oklahoma. 
[See: PLN, March 2001] The Sayre 
riot started over an alleged paper bag 


being passed between two prisoners. 
The contents of the bag was never 
determined and ultimately CCA offi- 
cials were left scratching their heads, 
“trying to determine what happened.” 

Director Owen assured the press 
that “cooperative inmates” were be- 
ing interviewed to determine the 
reason for the protest. “Over the next 
few days, we will conduct an in-depth 
incident debriefing and follow up to 
determine the cause and prevent fu- 
ture incidents,” he said. But given 
the past track record of mainstream 
media, those causes will most likely 
remain shrouded in mystery; a dis- 
concerting fact, since of the 818 
prisoners incarcerated at Cibola, vir- 
tually 80 percent were involved in the 
protest. If corporate media remains 
true to form, hundreds of voices at 
Cibola will never be heard. | 

Source: Associated Press. 
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Arizona CCA Prison Found ‘In Turmoil’ 


H awaii officials found a 
prison “in turmoil” while in- 
specting a Florence, Arizona prison 
where about 560 Hawaii prisoners are 
being warehoused. The prison is 
operated by Nashville-based Correc- 
tions Corporation of America. 

An inspection of the prison con- 
ducted in April 2001 by a team of two 
men and two women was unable to 
access all areas of the prison because 
of the potential for violence, accord- 
ing to state reports obtained by the 
Honolulu Advertiser. The April re- 
port stated that tours of the prisoner 
housing units, recreational areas, 
prison industries facilities, prisoner 
work programs, library, visitation 
area, and chaplain’s area were not 
conducted “due to the hostile envi- 
ronment in the prison.” 

The desert prison, located 45 miles 
southeast of Phoenix, was described in 
the April 30, 2001, report as a “facility 
in turmoil” with lax security conditions. 
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by Ronald A. Young 

widespread drug use, and domination 
by members of a prison gang known as 
the United Samoan Organization (USO). 
The USO was described in reports as 
Hawaii’s first bona fide prison gang in 
nearly 20 years. Gang members were 
allegedly involved in attacks on pris- 
oners and guards, drug trafficking, and 
having sex with female INS detainees 
held at the Florence prison. 

The June report also 
cites nearly a dozen 
areas of non- 
compliance of the 
contract terms signed 
by CCA, and the report 
quotes a prison official 
admitting the prison 
medical facility is 
“grossly understaffed.” 

Two Hawaii prisoners died at Flo- 
rence in April 2001, including one 
alleged gang member who prison of- 
ficials said died after swallowing a 
package of drugs in an attempt to 
smuggle them into the prison. Six 
other Hawaii prisoners were reported 
assaulted at the prison during April. 
On April 1 1, 2001, a riot in a recre- 
ation yard , which involved 23 
prisoners, resulted in the injury of 
two prison guards and the serious in- 
jury of a prisoner, according to prison 
reports. The rash of incidents trig- 
gered the inspection by Hawaii 
officials. 

The reports revealed that the 
prison still doesn’t offer educational 
and rehabilitative programs to pris- 
oners as required by CCA’s contract 
with Hawaii. The cost of those pro- 
grams is included in the $42 per day 
the state pays CCA to warehouse 
Hawaii prisoners. According to the 
April report, of the more than 560 
Hawaii prisoners at Florence at the 
time, 33 were assigned to educational 
programs, a dozen were in substance 
abuse treatment, and 15 were in a 
hobby craft program. 


After the April inspection, Ha- 
waii Public Safety Director Ted Sakai 
complained to CCA of an “unaccept- 
able level of violence”, at Florence. 
CCA responded with an eight-day 
lockdown at the prison while officials 
searched for contraband. A total of 
41 suspected gang members were 
later shipped to another CCA prison 
in New Mexico, and two of those pris- 
oners were later moved to a Colorado 
supermax prison. 

CCA also removed Florence war- 
den Pablo Sedillo, replacing him with 
Frank Luna. Luna declined to com- 
ment on the reports because he 
hadn’t read them, but he said there 
have not been any significant inci- 
dents at the prison since be took over 
in May 2001. 

Sakai said a follow-up visit to 
Florence in early June 2001 sug- 
gested the prison is calmer, and that 
more prison educational and rehabili- 
tation programs are operating. But 
the June report also cites nearly a 
dozen areas of non-compliance of the 
contract terms signed by CCA, and 
the report quotes a prison official 
admitting the prison medical facility 
is “grossly understaffed.” One 
prison guard, who no longer works 
at Florence, said he was afraid of 
gang members and admitted trading 
drugs for his own protection. 

While acknowledging the prob- 
lems at Florence, Sakai said Hawaii 
should continue to contract with 
CCA. “I think it’s working out gen- 
erally well with the company,” he 
said. The state was negotiating a 
new contract in July 2001 with CCA 
that will increase the amount charged 
by the company for each prisoner. 

Hawaii officials at first attempted 
to suppress public access to the Flo- 
rence reports. The first request by 
the Honolulu Advertiser for the 
April report was met with an almost 
totally blacked out copy by Hawaii 
officials citing security concerns. It 
required the intervention of the 
governor’s office to get the reports 
released uncensored. | 

Source: Honolulu Advertiser. 
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$1.5 Million 
Awarded In CDC 
Medical Neglect 
Suit 

I n November 2000, a jury 
awarded the Estate of Mark 
Holton and Amanda Holton a total of $ 1 .5 
million in costs and damages, as well as 
$279,000 in attorneys’ fees, in a civil rights 
action. Amanda Holton filed the suit in 
the Federal District Court in Sacramento, 
California, after her son, Mark, died as a 
result of taking medication prescribed for 
him by a prison doctor. 

On June 15, 1998, Mark Holton was 
a prisoner in acute care at the California 
Medical Facility (CMF) near Vacaville, 
California. He was assigned to the acute 
care unit after he was found hanging in 
his cell a few days earlier. 

That morning a doctor identified only 
as John Doe prescribed for Holton an an- 
tipsychotic medication called Haldol, to 
which Holton had an adverse reaction. 
By that afternoon he had a fever of 108 
degrees. By the next morning he was 
having respiratory failure. Holton was 
then transferred on June 16 to an outside 
hospital where he died of cardiac arrest 
on the 17th. 

Holton’s estate and his mother then 
filed suit through their attorneys Rich- 
ard Seltzer and Christopher Cody. The 
lawsuit sought compensation for Doe’s 
violation of Holton’s right to be free from 
cruel and unusual punishment under the 
8th Amendment to the U.S. Constitution. 
Doe violated Holton’s rights by being 
deliberately indifferent to his medical 
condition, i.e., failure to monitor Holton’s 
fever and failure to transfer him to an in- 
tensive care facility on the 15th. 

After trial, the jury awarded $250,000 
to Holton’s estate, $1.25 million to 
Amanda Holton, and $279,000 in attor- 
neys’ fees. See: Estate of Mark Holton 
and Amanda v. John Doe, M.D., USDC 
EDCACase No. CIR-8-99-889LHK/PAN 
(2000). 

Ironically, the Plaintiffs were willing 
to settle the case before trial for $250,000, 
but Doe and his attorneys refused and 
counter-offered $150,000. After the jury 
awarded Plaintiffs $1.5 million, Doe ap- 
pealed to the 9th Circuit Court of 
Appeals. | 
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$100,000 Awarded 
in Arizona Medical 
Indifference Case 

by Lonnie Burton 

I n January 2000, the Ninth Circuit 
Court of Appeals upheld a jury 
verdict awarding $100,000 to a former 
Arizona prisoner who was refused 
medical treatment while at the Maricopa 
County Jail. 

In late 1994, Daniel Hawkins was ar- 
rested and booked into the Maricopa 
County Jail after police caught him break- 
ing into his own home. Hawkins suffered a 
wrist injury during the break-in attempt, 
which included damage to the ulnar nerve. 
Once at the jail, he requested medical at- 
tention. Hawkins saw a doctor, who 
recommended surgery. But defendant Gale 
Steinhauser, the jail’s medical director, re- 
jected the doctor’s recommendation due 
to financial considerations. Consequently, 
Hawkins received no treatment for his wrist. 

Hawkins filed suit against Steinhauser 
and Maricopa County Sheriff Joseph 
Arpaio. Attorney Mark F. Brinton initially 
represented Hawkins but later withdrew 
after determining that the case was not win- 
nable. Hawkins went to trial pro se. 

At trial, the jury learned that 
Hawkins was a musician and that his 
wrist injury prevented him from playing 
music. The jury returned a verdict of 
$100,000, which included $10,000 for pain 
and suffering, $65,000 for future medical 
expenses and $25,000 in punitive dam- 
ages. Those familiar with the trial say 
the fact that Hawkins was a musician 
likely contributed to the large award. 

Following the verdict, Steinhauser 
appealed and Brinton took over the case 
on appeal. In upholding the verdict the 
Ninth Circuit wrote that “Hawkins pre- 
sented sufficient evidence for a 
reasonable juror to find that Steinhauser 
was deliberately indifferent to his medi- 
cal needs.” 

According to Brinton, the parties 
reached a settlement in the case in Au- 
gust 2000 but would not disclose the 
terms. His fee, though, will come out of 
the jury award. 

See: Hawkins v. Steinhauser, et al, 
210 F.3d 383, 2000 WL 60235 (9th Cir. 
2000); U.S. District Court (Arizona) Case 
No. 95-CV-83. ■ 
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mail. Faith to Faith Friends 
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Washington Enacts Sweeping New Sentencing Laws 
Creates Parole Board for Sex Offenders 

by Lonnie Burton 


W ashington Governor Gary 
Locke recently signed into 
law the biggest changes to that 
state’s sentencing laws since the 
Sentencing Reform Act of 1984 (SRA) 
was established. The Bill, known for- 
mally as Third Engrossed Substitute 
Senate Bill 6151, creates, among other 
things, a new parole board exclu- 
sively for sex offenders, and converts 
the current “determinate sentence” 
handed out by the judge into the sex 
offender’s “minimum term,” subject 
to release only with the assent of the 
parole board. 

The new law also mandates the 
immediate creation of a new halfway 
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house for civilly committed sex of- 
fenders on McNeil Island and 
declares itself to “preempt and su- 
persede” any and all other laws or 
local regulations impeding its con- 
struction. 

Until 1984, Washington had a 
sentencing scheme not unlike many 
other states. The judge would hand 
down the sentence after conviction, 
and then the prisoner would become 
subject to the jurisdiction of the pa- 
role board, or, as it is now known in 
Washington, the Indeterminate Sen- 
tence Review Board (ISRB). If 
released before the expiration of the 
imposed sentence, the convict would 
then be on parole, and would con- 
tinue under the jurisdiction of the 
parole board until his/her sentence 
expired. 

When the SRA came into effect, 
sentences handed down by the judge 
were “determinate” sentences, mean- 
ing when you served your sentence, 
minus 1/3 for good-time, you were re- 
leased. The SRA eliminated the 
parole system altogether for those 
prisoners convicted after enactment 
of the SRA. 

Now, a new system, which is tar- 
geted only at those who commit a sex 
offense or other serious offenses that 
are found to be sexually motivated, 
has been signed into law. Accord- 
ing to Senator Hargrove, a 
co-sponsor of the Bill, its purpose is 
“to keep sex offenders under the 
state’s thumb for the rest of their 
lives.” 

Here’s how the new system will 
work: Washington’s SRA created 16 
seriousness levels into which all 
crimes are placed, from theft to ag- 
gravated murder. A defendant’s 
seriousness level is combined with 
his offender score (a number repre- 
senting any prior convictions) to give 
him a standard sentencing range — 
say, 87 to 116 months for first degree 
assault. The defendant is then sen- 
tenced, in this example, to 90 months 
and (if the assault is committed on or 
after July 1, 1990) they are eligible to 
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be released after serving 85 per cent 
of the sentence, which, in this case, 
would be 76.5 months. 

In addition to seriousness lev- 
els, Washington categorizes felonies 
as Class A, B or C offenses, and as- 
signs a “statutory maximum” 
sentence to each level. The statu- 
tory maximum sentence for Class A 
felonies is life, class B is 10 years, 
and class C is five years. 

Under the new sentencing laws, 
a person convicted of the same first 
degree assault, but with a finding of 
sexual motivation, would still be sen- 
tenced by the judge to 90 months. 
But that’s where the similarities end. 
The 90 months would now be con- 
sidered the “minimum term,” which 
he would be required to serve before 
even being allowed to see the parole 
board (ISRB). The “maximum term” 
is the statutory maximum for the of- 
fense level, in this example, life, since 
first degree assault is a class A 
felony. 

Ninety days before the expiration 
of the minimum term, the board is re- 
quired to conduct a hearing “to 
determine whether it is more likely 
than not that the offender will engage 
in sex offenses if released.” If the 
Board chooses not to release the pris- 
oner, it then sets a new “minimum 
term” not to exceed an additional two 
years. 

Even after the Board releases a 
prisoner, the new law mandates that 
he is still under their jurisdiction un- 
til the expiration of the maximum term. 
Whenever a member of the Board, or 
a community corrections officer, has 
“reason to believe” a parolee has vio- 
lated a condition of his parole, they 
“may cause the arrest of the offender 
pending a determination by the 
Board whether sanctions should be 
imposed”, which may include serv- 
ing the remaining portion of the 
maximum term. 

The new law requires that a pa- 
rolee accused of a violation of the 
conditions of community custody is 
entitled to a hearing, but that the 
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hearing “shall be considered as of- 
fender disciplinary proceeding”, 
which severely limits the scope of 
due process rights of the individual. 
A parolee is, however, entitled to 
counsel if revocation of parole is a 
possible sanction. 

In setting, modifying, and en- 
forcing conditions of parole, the 
new law declares that the Depart- 
ment of Corrections is deemed to be 
performing a “quasi-judicial func- 
tion.” This gives the DOC immunity 
from suit, but also arguably violates 
the constitutional separation of 
powers doctrine, critics say. 

Other provisions of the new law 
concern the construction of a new 
halfway house for civilly committed 
sex offenders at, among other 
places, McNeil Island. The law au- 
thorizes the construction and 
operation of a 404-bed “secure com- 
munity transition facility” at McNeil 
Island and offers bonuses of up to 
$100,000 per bed to any city or 
county that builds such a facility. 

Efforts to build these facilities 
have met with widespread opposi- 


tion, including numerous protests on 
McNeil Island, as well as other com- 
munities. The City of Steilacoom - 
which operates the docks for the fer- 
ries that transport staff, visitors and 
prisoners to McNeil Island - threat- 
ened to deny the State permission to 
use the docks. However, the new leg- 
islation attempts to remedy that 
situation in one fell swoop. 

“Notwithstanding ... any other 
law, this statute preempts and super- 
sedes local plans, development 
regulations, permitting requirements, 
inspection requirements, and all other 
laws necessary to enable” the con- 
struction and operation of a secure 
community transition facility (SCTF), 
Section 210 (2) of the law says. 

In addition, the law declares that 
the operation of the SCTF mandates 
“access to adequate docking facilities 
on state-owned tidelands at the town 
of Steilacoom.” 

Some other notes concerning the 
new law: The provisions of the pa- 
role board and new sentencing 
scheme for sex offenders only applies 
to those persons convicted of a crime 


committed on or after July 1, 2001. It 
does not apply to any prisoner al- 
ready incarcerated at the time of its 
passage. 

And, concerning the establish- 
ment of the new halfway house on 
McNeil Island, Judge William Dwyer 
of the United States District Court 
for the Western District of Washing- 
ton recently ruled in ongoing 
litigation over the conditions of con- 
finement and treatment of civilly 
committed persons, that building a 
halfway house on McNeil Island was 
not sufficient to satisfy the court’s 
concerns over the constitutionality 
of the State’s civil commitment law. 

As this new law has just recently 
been passed, it may take some time 
to see what challenges, if any, may 
be brought against it. There is al- 
most sure to be constitutional 
arguments made against many of the 
provisions of the new sentencing 
laws, as well as sections of the stat- 
ute that effectively declare all local 
permitting requirements, etc., null and 
void. We will report future develop- 
ments as they occur. | 
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dividual donations. Donations by non- 
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Medical Monitoring Suit Settled for $675,000 

Oregon State Prisoners’ Class Action Victory 


A class action lawsuit by Ore- 
gon prisoners involved in 
radiation experiments from 1963 to 
1973 and still living as of December 
31, 1997, who were not treated under 
Oregon’s Medical Monitoring Stat- 
ute (MMS) was settled for $675,000 
in damages, attorneys’ fees, costs 
and expenses. 

Sixty-seven prisoners at the Or- 
egon State Penitentiary (OSP) 
participated in experiments funded by 
the federal government, in which 
their testicles were irradiated to de- 
termine the effects of X-ray radiation 
on the reproductive process. In 1987, 
in response to these controversial ex- 
periments, the Oregon legislature 
enacted the MMS, which requires the 
State to provide medical and/or psy- 
chological evaluations, examinations, 
care and treatment to subjects of the 
experiments. 


Jailhouse Lawyer Special 

Special offer now! This package of 
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included, a $66.65 value. You get: 

► Legal Research: How to Find 
and Understand the Law, 7th 
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can Bar Association. Cover 
price: $19.95. 

► Shipping: $5.80. (5"3 
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advantage of this offer before it’s 
too late. Send $49.95 to: PLN, 
2400 80th St NW, PMB 148, 
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Prisoners filed suit in state court 
alleging that the Oregon Department of 
Corrections (ODOC), its Director, David 
Cook, Oregon Health Sciences Univer- 
sity (OHSU), and its President, Peter 
Koheler, failed to comply with their 
statutory duties under the statute. 

In June 1999, the court perma- 
nently enjoined the ODOC to 
administer the statute, compelling it 
to comply with its notice, evaluation 
and treatment obligations under the 
MMS. The court refused to find 
OHSU or Koheler liable under the 
statute. 

Twelve members of the certified 
plaintiff class also brought indi- 
vidual lawsuits in state court, seeking 
monetary damages against defen- 
dants, claiming that the failure to 
comply with the statute resulted in 
bodily harm and emotional distress. 
The individual suits involved differ- 
ent legal claims than those involved 
in the class action. 

In February 2000, counsel for in- 
dividual and class plaintiffs, and 
defendants ODOC and Cook, agreed 
to enter into mediation. Since OHSU 
and Koheler were not found liable, 
they were not parties to the media- 
tion or resulting settlement and 
plaintiffs did not oppose a motion to 
dismiss them from the case. 

The settlement requires the 
ODOC and Cook to pay the class of 
plaintiffs $675,000 for damages, at- 
torneys’ fees, costs and expenses. 
This settlement was in addition to the 
settlement of the twelve individual 
lawsuits, the aggregate amount of 
which totaled $25,000. 

During the course of the litiga- 
tion only 21 of the 67 experiment 
subjects were located and at least 41 
were determined to be deceased. 
Twelve of the located class members 
participated in the litigation as named 
plaintiffs, one of whom died after the 
litigation began. Five other experi- 
ment subjects are believed to be 
living but could not he located. It 
was believed that it was unlikely that 


many more than the 21 claimants 
would make claims. 

Upon that assumption, the base 
pro rata share for each claimant 
would be $32,142 before attorneys’ 
fees and costs; an incentive award 
for plaintiff Harold Bibeau; and in- 
terest on the settlement fund. The 
distribution was on an essentially 
pro rata basis based upon the num- 
ber of claimants because there was 
no mechanism for compensating 
class members differently based 
upon any claimed differences in the 
nature or severity of any physical, 
emotional or other injuries they sus- 
tained. 

In addition to the base recovery, 
Bibeau was awarded a $10,000 incen- 
tive “due to his very active 
participation in and pursuit of the liti- 
gation.” Thus, assuming that only 
21 claimants filed claims, it is esti- 
mated that “the approximate net 
amount that will be available for dis- 
tribution to each claimant is $14,476.” 

The settlement of the twelve in- 
dividual suits resulted in an award 
of $5,000 each to Bibeau and Michael 
Spacer, due to the severity of their 
injuries, and $1,900 to each of the re- 
maining individual plaintiffs. 

Aside from the state court action, 
plaintiffs filed suit in federal court as 
well. [See accompanying article, “Or- 
egon Radiation Suit Settled for $1.5 
Million.] Between the state and fed- 
eral Heller Experiment settlements, 
each Oregon claimant can reasonably 
expect to receive an average of be- 
tween $40,000 and $50,000. 

For a more detailed discussion of 
the Heller Experiments, see PLN’s 
prior reporting, “Cheaper than Lab 
Rats” [PLN, March 1999]; and “Irra- 
diation Limitation Remains 
Unsettled” and “Washington Radia- 
tion Suit Settled for $2.4 Million” 
[PLN, Nov. 2000]. 

See: Bibeau v. Department of 
Corrections, et al., Multnomah 
County Circuit Court, Case No. 
9712-10262. ■ 
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Oregon Radiation Suit Settled for $1.5 Million 


O n April 24, 2001, a class ac- 
tion lawsuit by Oregon 
prisoners who participated in radia- 
tion experiments from 1963 to 1973 
was settled for $1,517,000 in dam- 
ages, attorneys’ fees, costs and 
expenses. 

Sixty-seven prisoners at the Or- 
egon State Penitentiary participated in 
experiments in which their testicles 
were irradiated to determine the effects 
of X-ray radiation on the reproductive 
process. As part of the experiments, 
the prisoners were given vasectomies, 
and multiple biopsies of testicular tis- 
sue were taken. The study, known as 
the “Heller Experiments,” was funded 
by the United States Atomic Energy 
Commission (now the U.S. Department 
of Energy). 

The prisoners filed suit in federal 
court against the Pacific Northwest Re- 
search Institute, Battelle Memorial 
Institute, various individuals, and the 
federal government, alleging that the 
experiments were conducted without 


obtaining the fully informed consent of 
the subjects, and that defendants vio- 
lated their federal constitutional rights 
and rights under Oregon common law. 

In August 2000, counsel for 
plaintiffs and defendants (except for 
the United States ) agreed to engage 
in mediation, which ultimately re- 
sulted in the proposed settlement. 

The proposed class consisted of 
all 67 prisoners who were irradiated, 
their spouses, children, and the es- 
tates of deceased subjects. However, 
despite extensive efforts to identify 
all class members, plaintiffs’ coun- 
sel could locate only 21 and it was 
believed to be unlikely that many 
more would make claims. 

Assuming that only 21 claims 
were filed, the base pro rata share 
for each prisoner would be $71,761 
before attorneys’ fees and costs and 
any claims by spouses and/or chil- 
dren. Lead plaintiff, Harold Bibeau, 
was also awarded a $25,000 incentive 
for his active participation and pur- 


suit of the litigation, for a pro rata 
share of $96,761. 

Although the potential number 
of spousal/children claims is un- 
known, assuming that no more than 
42 such claims were filed, “the ap- 
proximate net amount that will be 
available for distribution to radiated 
experiment subjects is likely to be in 
the range of $15,000 to $25,000.” 
However, plaintiffs’ counsel esti- 
mates that the individual net amount 
will be closer to $30,000. 

Because the United States did 
not join in the settlement, the law- 
suit continues against the federal 
government, unaffected by the terms 
of the settlement. 

For a more detailed discussion of 
these experiments, see “Cheaper 
Than Lab Rats” [PLN, March 1999], 
and “Irradiation Limitation Remains 
Unsettled,” [PLN, Nov. 2000]. 

See: Bibeau v'. Pacific Northwest 
Research Foundation, et al., USDC 
No.CV. 95-06410-H0. ■ 


SEXUALLY ASSAULTED IN PRISON OR JAIL? 

The National Prison Project of the American Civil Liberties Union wishes to bring lawsuits on 
behalf of persons who have been sexually assaulted while in prison or jail, either by other 
prisoners or by staff. We are interested in hearing from both former prisoners and persons who 
are still incarcerated. 

Please write to the address below and provide as many details as possible, including when and 
where the assault took place, whether you reported the assault, and what action, if any, was taken 
by prison, jail, or law enforcement authorities. 

Legal representation, if provided, will be free of charge. 

PR Project 

Craig Cowie, Attorney 
ACLU National Prison Project 
733 15 th St. N.W., Suite 620 
Washington, DC 20005 

Prisoners should send their letters by legal mail. 
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Washington Supreme Court Rules 
Imprisoned Children Entitled to Education 

by Patricia Arthur 


I n a case of first impression, 
the Washington Supreme 
Court has ruled that prisoners in 
Washington State under the age of 
eighteen have a fundamental right 
under the Washington State Consti- 
tution to an education while in 
prison. [See: Tunstall v. Bergeson, 
141 Wn.2d 201, 5 P.3d 691 (2000), 
cert, denied, 121 S.Ct. 1356(2001).] 
In 1997, seven young prisoners 
sued the Department of Corrections 
and the Office of the Superintendent 
of Public Instruction for refusing to 
provide them, and other school-aged 
youth, any basic or special educa- 
tion services in prison. As one of 
the plaintiffs stated, the youth 
sought to continue their education 
while incarcerated in order to “turn 
around their lives.” 

In 1999, a state superior court 
agreed with the prisoners and ruled 
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that a felony conviction does not 
eliminate the state’s obligation to 
provide basic and special education 
to school-aged youth in Washington 
prisons. The trial court ordered state 
officials to provide basic and special 
education to youth in adult prisons 
in the same manner and under the 
same terms as provided to non-incar - 
cerated school-aged youth. 
Washington state agencies, however, 
refused to accept the lower court’s 
ruling and appealed this decision to 
the Washington Supreme Court. 

On July 27, 2000, the Washing- 
ton Supreme Court determined that 
youth in state adult prisons have a 
right to education protected by the 
state constitution — but only up to the 
age of eighteen. The state’s consti- 
tutional provision relied upon by the 
Washington Supreme Court states: 
“It is the paramount duty of the state 
to make ample provision for the edu- 
cation of all children residing within 
its borders, without distinction or 
preference on account of race, color, 
caste or sex.” 

The high court rejected plain- 
tiffs’ position that equal protection 
requires the state to provide a basic 
education program leading to a high 
school diploma to incarcerated youth 
up to the age of 21 — the age which 
non-incarcerated persons are entitled 
to receive public education. 

The Washington Supreme Court 
also interpreted the federal special 
education laws (the Individuals with 
Disabilities Education Act or IDEA) 
to require the State to provide spe- 
cial education in prisons only up to 
the age of eighteen, rejecting prison- 
ers’ argument that the IDEA requires 
the State to provide special educa- 
tion to Washington prisoners 
through the age of 21, the same as is 
provided to non-incarcerated youth. 
Earlier this year the United States 
Supreme Court denied certiorari, re- 
fusing to review the prisoners’ claim 
that the Washington Supreme Court 
misinterpreted the federal laws gov- 
erning the provision of special 


education to disabled incarcerated 
students. 

Prisoners in Tunstall were repre- 
sented by attorneys from the law firm 
Heller, Ehrman, White & McAuliffe 
and from Columbia Legal Services. 
Amici groups and individuals filed an 
amicus brief in support of prisoners, 
including the ACLU of Washington; 
ARC of Washington State; the 
Children’s Alliance; Juvenile Law Cen- 
ter; Learning Disabilities Association 
of Washington; Northwest Women’s 
Law Center; People First of Washing- 
ton; The Sentencing Project; 
TeamChild; Washington Coalition of 
Citizens with Disabilities; Washington 
State Catholic Conference; Washing- 
ton State Special Education Coalition; 
Faculty of Western Washington Uni- 
versity, College of Education, 
Department of Special Education; and 
the Youth Law Center. 

After this seminal case, prison- 
ers in Washington under the age of 
eighteen can now earn a high school 
diploma while incarcerated in adult 
prisons. Many of the named plain- 
tiffs have, since this action was filed, 
graduated from the high school pro- 
grams established to provide 
constitutionally mandated education. 

One of the named plaintiffs elo- 
quently summarized the hopes and 
efforts of the plaintiff class in his vale- 
dictorian speech given to the prison’s 
first graduation class: “[T]his dream 
of earning a High School Diploma has 
given me something to strive for, and 
in doing so, has opened my eyes to the 
endless possibilities that await me in 
life. ... [I]t is my sincere hope that all of 
us graduates may use this diploma as a 
stepping stone to greater things. The 
possibilities are endless, my friends, we 
must only open our eyes to see them 
and use our hearts to grasp them.” 
■ 

Patricia Arthur is the Director of the In- 
stitutions Project of Columbia Legal 
Services in Seattle, Washington. Ms. 
Arthur and Mr. David Fathi represented 
the children in this case. 
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This column is intended to pro- 
vide “habeas hints” for prisoners 
who are considering or handling 
habeas corpus petitions as their 
own attorneys (in pro per). The fo- 
cus of the column is habeas corpus 
practice under the AEDPA, the 1 996 
habeas corpus law which now gov- 
erns habeas corpus practice 
throughout the U.S. 

THE AEDPA STATUTE OF 
LIMITATIONS 

What’s New in 2001? 

It’s now been more than 5 years 
since the passage of the AEDPA, and 
at least by now almost all prisoners 
know there is a 1-year statute of limi- 
tations which requires the dismissal 
of any petition for federal habeas 
corpus filed after the time has been 
used up. On the other hand, the law 
keeps changing as to just how the 
statute of limitations is to be calcu- 
lated. In this column we’ll review key 
cases that have come down in 2001 
in the U.S. Supreme Court and in the 
9"’ Circuit. 

First, a quick review of the 
basics: 

The AEDPA created for the first 
time a statute of limitations within 
which a federal habeas corpus peti- 
tion must be filed or it will be thrown 
out of court. The limitations period 
is one year from the date that a con- 
viction becomes “final” on direct 
appeal. 

Direct appeal concludes with the 
conviction and sentence being af- 
firmed by the state’s highest court. 
(In California, direct appeal usually 
ends with the denial of a “petition 
for review” by the California Su- 
preme Court.) After the state’s 
highest court denies review, you 
have 90 days more within which to 
file a petition for certiorari (cert) with 
the U.S. Supreme Court (USSC), and 
“finality”, for AEDPA purposes, 
doesn’t occur until the USSC actu- 
ally denies cert. If no cert petition is 
filed with the USSC, which is quite 
common, you still get the 90 days, 


Habeas Hints 

by Kent Russell 

so long as you’ve raised at least one 
federal constitutional issue on your 
petition for review. (For this reason 
alone, one should always “federalize” 
one or more issues when applying for 
a petition for review in state court, 
following an unsuccessful appeal.) 
After the additional 90 days runs out, 
your conviction is “final”, and then 
you have 1 year (365 days) to file a 
federal habeas corpus petition. If 
you don’t file within that time, the 
federal court will accept your petition 
for filing, but sooner or later it will 
be thrown out of federal court for fail- 
ure to comply with the AEDPA 
statute of limitations. 

Technically, the AEDPA statute 
of limitations only applies to federal 
habeas corpus. However, as all ha- 
beas litigants know or certainly 
should know, you can’t file for fed- 
eral habeas corpus before you first 
“exhaust” your habeas corpus claims 
in the state court. Sometimes this is 
done on the petition for review dur- 
ing the direct appeal, but more 
commonly (such as with ineffective- 
ness of counsel claims, which are 
rarely brought at all on direct appeal) 
it’s done by filing your habeas claims 
in the state courts, on state habeas. 
A state habeas petition is filed first 
in the state’s trial court (“superior 
court”) and, if denied there, which it 
almost always is, then it is usually 
re-filed in the state Court of Appeal 
(not actually required for exhaustion 
but strongly recommended as a free 
bite at the apple), and if denied there, 
the habeas petition must be filed in 
the state’s highest court to complete 
exhaustion. Of course, all these state 
filings take time; yet it is absolutely 
necessary to fulfill the exhaustion 
requirement before going over to fed- 
eral court. The drafters of the AEDPA 
recognized this dilemma, so the 
AEDPA’s federal statute of limita- 
tions is suspended (tolled) while you 
have a “pending” state habeas peti- 
tion that’s been “properly filed” in 
the state courts. In other words, your 
365 days will start to be used up as 
soon as your conviction and sen- 
tence become “final” (see previous 


paragraph), but when you actually 
file for state habeas corpus the 
AEDPA statute of limitations clock 
stops running and it doesn’t start up 
again until the state habeas corpus 
process ends with the denial of state 
habeas by the state’s highest court. 
At that point, the clock will start run- 
ning again with however many days 
you had left before it got suspended 
while you started in on state habeas. 
As long as you file in federal court 
before the rest of the 365 days run 
out, you’re okay under the AEDPA 
statute of limitations. But if you 
snooze (and the clock runs out of 
days), you lose. 

Now, let’s take a look at the hold- 
ings of some of the key statute of 
limitations cases coming down in 
2000 - 2001 . 

Tolling for a “pending” state 
habeas petition is allowed 
for the entire time period 
that state habeas is being 
pursued. 

Back in 1996, in Nino v. 
Galaza, 183 F.3d 1003 (9 th Cir. 1996), 
the Ninth Circuit held that a state pe- 
tition is “pending” (and therefore the 
AEDPA period is tolled or sus- 
pended) “... from the time the first 
state habeas petition is filed until the 
California Supreme Court rejects the 
petitioner’s final collateral chal- 
lenge.” Nino held that the tolled 
period includes intervals between the 
ruling by one court in the state sys- 
tem and the filing of a later petition 
at the next state appellate level. How- 
ever, in Nino itself that period was 
only around 6 months. Therefore, it 
was unclear whether a much longer 
period than that would be allowed 
tolling under Nino , and some unre- 
ported cases were pulling the plug 
when the delay between filings got 
to be a year or more. However, in the 

recent case of Welch v'. Newland, 

F.3d 2001 U.S. App. Lexis 20844, 
the Court allowed tolling for a period 
as long as four and a half years on 
the ground that, so long as the Cali- 
fornia Supreme Court denied the 
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petition on the merits, that meant the 
state courts found the petition timely, 
and that was good enough for the 
federal courts to allow tolling under 
Nino for the entire time it took a pe- 
titioner to make it through state 
habeas, even if that process contin- 
ued over several years. Furthermore, 
even though the California Supreme 
Court denial in Welch was an actual 
statement that the petition was de- 
nied “on the merits” (as opposed to 
the more common denial using just 
the words “The petition is denied”, 
what we call a “post-card denial”) a 
footnote explains that the effect is 
the same so long as the state court 
denial prior to the postcard denial by 
the California Supreme Court was 
anything other than a decision de- 
nying the petition solely on the basis 
of “untimeliness” or some other pro- 
cedural default. Because post-card 
denials are very common and denials 
solely on the basis of procedural de- 
faults are extremely rare, in the vast 
majority of habeas cases, Welch will 
allow a petitioner tolling for the en- 
tire time that state habeas 
proceedings are taking place, includ- 
ing the time between filings in state 
courts, even if this takes several 
years to accomplish. 

A “properly filed” state 
habeas petition is just about 
anything filed by the state 
court. 

One requirement for tolling of 
state habeas petitions is that they be 
“pending” (the concept discussed in 
the previous paragraph). Another is 
that the petition be “properly filed” 
in the state court. In the infamous 
Dictado case which first came down 
in 1999 (later to be reversed on the 
grounds discussed below), the Ninth 
Circuit interpreted the “properly 
filed” requirement to prohibit AEDPA 
tolling for any state petition that was 
eventually denied on the basis of a 
state procedural default. (A proce- 
dural default can be signaled either 
in so many words, e.g., “the petition 
is filed too late”, “successive peti- 


tion”, “the claim should have been 
raised on appeal”; or by citation to a 
California Supreme Court case that 
defined and applied a procedural de- 
fault, e.g., citations to cases such as 
Swain, Clark, or Robbins. Therefore, 
under the former Dictado rule, even 
if a state habeas petition was filed in 
the state court, if it was later denied 
on the basis of a state procedural 
default, then none of the time that 
state petition was pending would be 
tolled under the AEDPA statute of 
limitations. Dictado’ s interpretation 
was especially insidious, since a pe- 
titioner would not know until after a 
court ruled on his petition whether it 
was going to be denied on the basis 
of a procedural default, and if that 
happened then all the months it had 
been pending before that court would 
retroactively count against the time 
remaining on the AEDPA statute of 
limitations. Fortunately, the U.S. 
Supreme Court put Dictado out to 
pasture by ruling in Artuz v. Bennett, 
531 U.S. 4 (2000), that all it takes for 
a petition to be “properly filed” is for 
it to be filed in the proper court and 
stamped “filed”. This generous defi- 
nition of “properly filed” means that 
just about any state habeas petition 
that gets filed in the state court is 
going to be allowed tolling under the 
AEDPA. 

You now get an extra 30 days 
after the California Supreme 
Court denies your state 
habeas petition before the 
AEDPA statute of limitations 
starts running again. 

Until the middle of 2001, the 
AEDPA statute of limitations would 
start up again as soon as the Califor- 
nia Supreme Court denied the state 
habeas petition. Therefore, whatever 
time a petitioner had left in his stat- 
ute of limitations bank when the 
California Supreme Court denied re- 
lief on state habeas would start 
running out again on the very day 
that the California Supreme Court 
decision was dated. This created a 
particularly dangerous situation for 
prisoners with only a few days left in 
their statute of limitations bank, be- 
cause it often takes at least a week 
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or two (and, for inmates in segrega- 
tion, even longer) before a decision 
mailed out by the California Supreme 
Court actually reaches a prisoner. 
However, in August of 2001, the 
Ninth Circuit held in Bunney v. 
Mitchell, 262 F.3d 973, that a deci- 
sion by the California Supreme Court 
denying a petition for habeas corpus 
doesn’t become final until 30 days 
after it is filed. Therefore, the AEDPA 
statute of limitations will not start 
running again until 30 days after the 
California Supreme Court denial of 
state habeas is filed in that court. 

Time spent in federal court 
on a partially unexhausted 
petition is not tolled. 

Unfortunately the news isn’t all 
good. Frequently a petitioner who 
thinks he’s exhausted his state rem- 
edies will go on to federal court and 
file a timely federal habeas corpus pe- 
tition, only to learn that the federal 
court has found one or more of the 
claims to be un-exhausted (i.e, not 
fairly presented to the state courts 
first, with a citation to the USSC case 
or other well established federal con- 
stitutional law on which the claim is 
based). A federal petition contain- 
ing one or more unexhausted claims 


is a “mixed” petition, and in such 
cases the petitioner will be given the 
option of dropping the unexhausted 
claim(s) and continuing in federal 
court, or dismissing the entire fed- 
eral petition and returning to the state 
court to complete exhaustion for all 
the claims, after which the petitioner 
can return to federal court. Because 
dropping an unexhausted claim 
means it can never be raised again, 
many prisoners choose to dismiss 
the entire petition and go back to 
state court. That’s okay, because the 
dismissal of a mixed petition is al- 
ways “without prejudice”. But, when 
the petitioner returns to federal 
court, is s/he allowed tolling for the 
time that was previously spent in fed- 
eral court, which could have 
amounted to weeks or even several 
months before the federal court took 
any action on the petition? Until the 
middle of 2001 some courts weren’t 
allowing tolling for the previous trip 
to federal court, but some were. The 
USSC put that debate to bed by de- 
ciding on June 18, 2001, that no 
tolling is allowed for any time spent 
in federal court on a habeas petition 
that is dismissed for failure to fully 
exhaust state remedies. See: Duncan 
v. Walker, 121 S.Ct. 2120 (2001). 


New York DOCS Settles Welfare Suit; 
Bans Welfare for Work Release Prisoners 


I n the April 2001 issue of PLN 
we reported Friedl v. City of 
New York, 210 F.3d 79 (2nd Cir. 2000) 
in which Walter Friedl, a New York 
Department of Correctional Services 
(DOCS) prisoner on work release 
filed suit after he was infracted and 
his work release status terminated 
and he was returned to prison after 
he sought welfare benefits from the 
City of New York in 1993. Friedl’s 
request for public assistance was 
initially denied because he was a 
prisoner, but a city administrative 
law judge reversed that decision, 
holding that Friedl’s status as a pris- 
oner was secondary to the question 
of whether he could support himself. 


Friedl’s suit was initially dis- 
missed by the lower court in 1999 
after the City of New York settled its 
portion of the suit for $20,000. After 
the Second Circuit reversed and re- 
manded the case against DOCS, 
holding it was unlawful to retaliate 
against Friedl for doing what the law 
plainly allowed him to do (seek pub- 
lic assistance), the DOCS settled the 
suit by paying Friedl $60,000. 

In March 2001, in response to the 
suit the DOCS issued rules requiring 
prisoners in work release to sign a 
contract stating that they will not 
seek public assistance and that they 
can be subjected to disciplinary ac- 
tion if they do. | 


However, keep in mind that the USSC 
did not decide in Duncan whether 
“equitable tolling” might be allowed 
in individual cases where the effects 
of the new Duncan rule were particu- 
larly unfair. For example, in a case 
where a petitioner was tied up in fed- 
eral court for a long time before the 
federal court brought up the exhaus- 
tion issue, or where the court did not 
clearly explain that a return to state 
court could result in the running of 
the statute of limitations when the pe- 
titioner returned to federal court, it 
can and should be argued that equi- 
table tolling should be granted in that 
particular case, notwithstanding the 
Duncan holding that statutory toll- 
ing is not permitted. | 

Kent Russell specializes in criminal 
defense, appeals, and habeas corpus. 
He is the author of the California 
Habeas Handbook, which explains 
habeas corpus and the AEDPA, and 
can be purchased ($25, incl. post- 
age) from the Law Offices of Russell 
and Russell, 2299 Sutter Street, San 
Francisco, CA 94115. 
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dump truck! As an 
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have been to prison.” 
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U.S. Supreme Court Holds 
Violation of IAD’s Anti-Shuttling Provision 
Requires Dismissal 


T he United States Supreme 
Court held that the “anti- 
shuttling” provision of Article IV(e) 
of the Interstate Agreement on 
Detainers (IAD) requires dismissal of 
the pending criminal charge(s) in the 
receiving state when the prisoner is 
returned to the sending state before 
trial on the charge(s). 

In January, 1997, the Covington 
County, Alabama, District Attorney 
sought temporary custody of federal 
prisoner Michael Bozeman, pursuant 
to the IAD, in order to arraign him on 
state firearms charges. 

On January 23, 1997, Federal au- 
thorities released Bozeman to local 
authorities, who transferred 
Bozeman to Covington County. He 
spent the night in the county jail, 
appeared in local court the next morn- 
ing and was transferred back to 
federal prison that evening. 
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About one month later, Bozeman 
was returned to Covington County 
for trial. At that time his attorney 
moved to dismiss the state charges, 
arguing that the anti-shuttling pro- 
vision of Article IV(e) of the IAD 
required dismissal of the charges 
with prejudice because Bozeman had 
been returned to federal prison prior 
to trial on the state charge. 

The trial court denied Bozeman’s 
motion to dismiss and he was con- 
victed of the state charges. An 
intermediate state court of appeals af- 
firmed the conviction but the 
Alabama Supreme Court reversed, 
finding that the literal language of 
the Agreement required dismissal of 
the charges. The State petitioned for 
certiorari. 

The State did “not deny a viola- 
tion of Article IV(e) as literally 
interpreted ...” Nor did it “claim that 
Bozeman waived the right to trial be- 
fore return that Article IV provides.” 
Instead, it argued that the basic pur- 
pose of Article IV(e) is to prevent 
shuttling that would interrupt the 
prisoner’s rehabilitation ...” and that 
“the one-day interruption that oc- 
curred ... did not interrupt 
rehabilitation significantly. Hence 
any violation is ‘technical,’ ‘harm- 
less,’ or ‘de minimis.”’ 

The Court rejected the State’s ar- 
gument, noting, “the language of the 
Agreement militates against an im- 
plicit exception, for it is absolute.” 
Ultimately, the Court held that there 
is no de minimis exception to Article 
IV(e) and dismissal is required if that 
provision is violated. Additionally, 
the Court held that even if such an 
exception exists, it “[could not] say 
that the one-day violation here is de 
minimis, technical or harmless.” Ac- 
cordingly, the Court concluded that 
Article IV(e) bars “further proceed- 
ings, despite the fact that the 
interruption of the initial imprison- 
ment lasted for only one day.” See: 
Alabama v. Bozeman, 121 S.Ct. 2079 
(2001). ■ 
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ADA Claims Against State Cannot Proceed In Federal Court 


I n a suit against an Illinois 
prison brought under the 
Americans with Disabilities Act 
(ADA), a prisoner with impaired vi- 
sion was denied monetary, 
declaratory, and injunctive relief in 
federal court under a combination of 
statutory and Eleventh Amendment 
bars. Such ADA claims against a 
state must be brought in state court, 
the U.S. Court of Appeals for the 
Seventh Circuit ruled. 

John Walker, a prisoner at Dixon 
Correctional Center (Illinois) sued 
officials (in their official capacities) 
in the Illinois Department of Correc- 
tions (DOC) under Title II of the 
ADA, 42 USC §§ 12131-65, seeking 
books on tape and a brightly lit cell 
to overcome his impaired vision. He 
also sought damages against the 
state actors. 


by John E. Dannenberg 

Noting that the ADA only per- 
mits suit against a discriminating 
“entity,” the U.S. District Court (N.D. 
111.) denied monetary damages on 
grounds that they could not attach 
to the named individuals because in- 
dividuals are not “entities.” 
Although the district court did allow 
the claim for declaratory and injunc- 
tive relief to proceed, the Seventh 
Circuit held that because the ADA 
was grounded in the Commerce Clause 
(US Const., Art. 1, §8(3)), the state was 
not subject to private litigation in fed- 
eral court, and therefore such a claim 
could proceed only in state court. 

The Court next upheld the prison 
officials’ Eleventh Amendment de- 
fense. Observing that under the ADA, 
defendants could only be liable in their 
official capacities (i.e., as actors for the 
state), the Court disagreed with 


Walker’s reliance on Ex Parte Young, 
209 US 123 (1908), which holds that 
many suits against state officers in their 
own names are outside the Eleventh 
Amendment. But a suit based on Young 
is a suit against state officers as indi- 
viduals, not against the state itself. 
Because the only proper defendant in 
an ADA claim, as here, is a public body 
as an “entity”, no suit based on Young 
could obtain. 

The “Catch-22” result was that 
Walker couldn’t sue individuals un- 
der the ADA, yet he had to sue 
individuals to avoid a bar in the fed- 
eral courts. Accordingly, the Seventh 
Circuit vacated the district court’s 
judgment for want of jurisdiction and 
advised Walker he must pursue all of 
his ADA theories in state court. 

See: Walker v. Snyder, 213 F.2d 
344 (7 ,h Cir. 2000). ■ 
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Failure to Sign Notice of Appeal 
Not Jurisdictional 


I n a unanimous decision, the 
United States Supreme Court 
held that although the Federal Rules 
of Appellate Procedure (FRAP) re- 
quire that a notice of appeal be 
signed, the failure to sign a timely 
notice did not require the Court of 
Appeals to dismiss an appeal be- 
cause the lapse was curable and not 
a jurisdictional defect. 

Ohio prisoner Dale Becker insti- 
tuted a pro se civil rights action in 
federal court contesting conditions 
of his confinement. Upon dismissal 
of the complaint for failure to state a 
claim, [Fed.R.Civ.P. 12(b)(6)], Becker 
filed a notice of appeal but failed to 
sign his name on the notice. 

The Court of Appeals dismissed 
the appeal concluding that the de- 
fect was jurisdictional and therefore 
not curable outside the time allowed 
to file the notice. 

The Supreme Court granted cer- 
tiorari to address whether or not the 
failure to sign a timely notice of ap- 
peal requires dismissal of the appeal. 
The Court concluded, “For want of a 
signature on a timely notice, the ap- 
peal is not automatically lost.” 

Prison Legal News 


The Court agreed with the Sixth 
Circuit holding in Mattingly v. Farm- 
ers State Bank , 153 F.3d 336 (6th Cir. 
1998)(per curium), that the governing 
Federal Rules call for a signature on 
notices of appeal, but disagreed with 
that Court’s conclusion that the sig- 
nature requirement cannot be met 
after the appeal period expires. 

The Supreme Court rejected 
Becker’s position that typing one’s 
name on the notice, as he did, satisfies 
the signature requirement, stating: “we 
are not disposed to extend the mean- 
ing of the word ‘signed,’ as that word 
appears in Civil Rule 11(a), to permit 
typed names. As Rule 11(a) is now 
framed, we read the requirement of a 
signature to indicate, as a signature 
requirement commonly does, and as it 
did in John Hancock’s day, a name 
handwritten (or a mark hand placed).” 

The Court concluded that Becker 
“should not have suffered dismissal of 
his appeal for nonobservance of’ the 
signature rule because he “proffered a 
correction of the defect in his notice in 
the manner Rule 1 1(a) permits.” 

See: Becker v. Montgomery, 532 
U.S. 757, 121 S.Ct. 1801 (2001). ■ 
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Supreme Court Eliminates 
“Catalyst Theory” Fee Awards 


I n a 5-4 decision, the United 
States Supreme Court held 
that the “catalyst theory” is no 
longer a permissible basis for an 
award of attorneys’ fees to “prevail- 
ing parties” under fee shifting 
statutes such as 42 U.S.C. §§ 
19731(e), 1988, 2000e-5(k), 3613(c)(2), 
and 12205. The Court held that a 
party must obtain a judgment on the 
merits or a court-ordered consent 
decree to be considered a “prevail- 
ing party.” 

In 1996, Buckhannon Board and 
Care Home, Inc., (Buckhannon), 
which operates residential care 
homes - but not nursing services - 
for elderly persons who need as- 
sisted living, failed an inspection by 
the West Virginia Fire Marshal when 
a 102-year-old resident and two oth- 
ers could not get to a fire exit without 
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aid. This violated the state’s ‘self- 
preservation’ law that prohibited 
homes like Buckhannon from accom- 
modating persons unable to exit the 
premises without assistance in the 
event of fire. 

Cease and desist orders were is- 
sued against Buckhannon, requiring 
the closure of its facilities within 30 
days. Buckhannon, in turn, brought 
suit in federal court seeking declara- 
tory and injunctive relief that the 
“self-preservation” law violated the 
Fair Housing Amendments Act of 
1988, (FHAA), 42 U.S.C §§ 3601, et 
seq., and the Americans With Dis- 
abilities Act of 1990 (ADA), 42 U.S.C 
§§ 72101, et seq. Respondents 
agreed to stay enforcement of the 
cease and desist orders pending 
resolution of the case. 

In 1998, the West Virginia Legis- 
lature eliminated the 

“self-preservation” rule and respon- 
dents moved to dismiss the case as 
moot. The district court granted the 
motion. Buckhannon then requested 
attorneys’ fees as the “prevailing 
party” under the FHAA, 42 U.S.C. § 
3613(c)(2), and the ADA, 42 U.S.C § 
12205, arguing that it was “entitled 
to attorneys’ fees under the ‘catalyst 
theory,’ which posits that a plaintiff 
is a ‘prevailing party’ if it achieves 
the desired result because the law- 
suit brought about a voluntary 
change in the defendant’s conduct.” 

“Prior to 1994, every federal 
court of appeals (except the Federal 
Circuit, which had not addressed the 
issue) concluded that plaintiffs in 
situations like Buckhannon’s ... could 
obtain a fee award if their suit acted 
as a ‘catalyst’ for the change they 
sought, even if they did not obtain a 
judgment or consent decree.” But in 
1994, the Fourth Circuit broke ranks, 
rejecting the ‘catalyst theory.’” Ac- 
cordingly, the district court denied 
Buckhannon’s motion and the Fourth 
Circuit affirmed in an unpublished 
per curiam opinion. The Supreme 
Court granted certiorari to resolve the 
disagreement among the Circuits. 


The Court noted that Congress 
has authorized the award of attor- 
neys’ fees to the “prevailing party” 
in numerous statutes, and that the 
Court has previously interpreted 
those provisions consistently. It 
also noted that although it had pre- 
viously discussed the “catalyst 
theory” in dicta, it had “never had 
the occasion to decide whether the 
term ‘prevailing party’ allows an 
award of fees” under that theory. 

Relying on several of its previ- 
ous decisions, the majority 
interpreted “prevailing party” as “a 
legal term of art” which requires a 
“material alteration of the legal rela- 
tionship of the parties” through an 
enforceable judgment on the merits 
or a court-ordered consent decree. In 
so holding, the majority stated that 
the “‘catalyst theory’ falls on the 
other side of the line from those ex- 
amples. It allows an award where 
there is no judicially sanctioned 
change in the legal relationship of 
the parties.” 

“A defendant’s voluntary 
change in conduct, although perhaps 
accomplishing what the plaintiff 
sought to achieve by the lawsuit, 
lacks the necessary judicial imprima- 
tur on the change,” according to the 
majority opinion. Yet, as the dissent 
points out: “The Court’s insistence 
that there be a document filed in court 
- a litigated judgment or court-en- 
dorsed settlement - upsets 
long-prevailing Circuit precedent 
applicable to scores of federal fee- 
shifting statutes. The decision 
allows a defendant to escape a statu- 
tory obligation to pay a plaintiff’s 
counsel fees, even though the suit’s 
merit led the defendant to abandon 
the fray, to switch rather than fight 
on, to accord plaintiff sooner rather 
than later the principal redress sought 
in the complaint.” 

See: Buckhannon Board and 
Care Home, Inc., et al. v. West Vir- 
ginia Department of Health and 
Human Resources, et al., 532 U.S. 
598, 121 S.Ct. 1835 (2001). ■ 
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Florida DOC Clears Itself of Racism Charges 


T he September 2001 issue of 
PLN reported on a series of 
lawsuits filed by black prison em- 
ployees against the Florida 
Department of Corrections, as well 
as racist brutality by Florida prison 
guards. Florida DOC Secretary 
Michael Moore at the time promised 
to investigate the multitude of alle- 
gations concerning racism and racist 
behavior within the Department. On 
August 28, 2001, Moore announced 
the investigation’s conclusion, say- 
ing there was no evidence of racism 
or racial discrimination within the 
DOC. Moore characterized allega- 
tions to the contrary as “anecdotal” 
and lacking sufficient evidence upon 
which to act. 

“I am personally offended by 
racial misconduct and discrimination 
and pledge to vigorously address 
and resolve any such allegations 
within the department,” Moore said 
in a press release. Moore had yet to 
release the actual report to media at 
the time of his press release. 


State Senator Kendrick Meek 
(D-Miami), one of the legislators who 
pushed for the investigation due to 
the large number of complaints of 
racist discrimination that his office 
had received, said he was eager to 
review the report and how the DOC 
reached its conclusions. “I want to 
see that because it has to be a work 
of art. I was there in person; I heard 
what the people said. ... there’s no 
justice in that department,” Meek 
said. 

“It’s amazing how they 
can take corrective 
action but find no 
wrongdoing,” said 
Florida State Senator 
Kendrick Meek. 

Moore had said the DOC would 
improve their posting of job oppor- 
tunities to respond to complaints by 
black guards that they are often 


passed over for promotions. Meek 
wondered why the state needed to 
improve things if it found nothing 
discriminatory about the job 
postings. “It’s amazing how they can 
take corrective action but find no 
wrongdoing,” Meek said. 

The Florida DOC claims that 
seven full time investigators worked 
on the report, interviewed more than 
300 employees, and will “continue to 
monitor” four prisons: Tomoka Cor- 
rectional Institution, Lake 
Correctional Institution, Marion Cor- 
rectional Institution and the North 
Florida Reception Center. Presum- 
ably these prisons need “monitoring” 
because everything is fine. Tellingly, 
the issue of racist brutality and dis- 
crimination against prisoners is a 
non-issue and does not even merit 
investigation or a response. In the 
meantime, employment discrimina- 
tion suits by black employees are still 
pending. | 

Source: St. Petersburg Times. 
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Family Of BOP Prisoner Awarded 
$1.1 Million In Wrongful Death Suit 

By Ronald Young 


A federal judge in Oklahoma 
City ruled in May 2001 that the 
government was negligent in the death 
of federal prisoner Kenneth Michael 
Trentadue and ordered the family to be 
paid $1.1 million for emotional distress . 
However, U.S. District Judge Tim 
Leonard rejected arguments that 
Trentadue was murdered and the gov- 
ernment covered it up. 

Five months earlier, on December 15, 
2000, a federal jury impaneled in the same 
court found that Trentadue’s civil rights 
had been violated in prison, but also re- 
jected claims that he was murdered. The 
eight jurors awarded $20,000 in compen- 
satory damages to Trentadue’s family, 
finding that a former prison guard, Lt. 
Stuart A. Lee, was deliberately indiffer- 
ent to the prisoner’s serious medical 
needs when Trentadue was found hang- 
ing in his cell. The jury did not find that 
Lee violated Trentadue’s civil rights by 
using excessive force against him or by 
failing to protect him from an assault. 

The 44-year-old former San Diego 
resident was found hanging in his cell at 
the Federal Transfer Center in Oklahoma 
City on August 21, 1995. PLN reported 
extensively on Trentadue’s death at the 
time it happened. Federal and state law 
enforcement investigations concluded 
he committed suicide, but Trentadue’s 
family accused prison guards of murder- 
ing him. Photographs of the body, 
covered in blood, caused suspicion that 
the convicted bank robber was the vic- 
tim of a beating. Questions lingered when 
State Medical Examiner Fred Jordan initially 
could not determine how Trentadue died. 
But in 1998, Jordan mled the cause of death 
was suicide after an Oklahoma City police 
investigation concluded Trentadue’s inju- 
ries were the result of a botched attempt to 
hang himself on the first try. Trentadue 
had recently been arrested on a parole vio- 
lation complaint. Prison officials cleaned 
Trentadue’s cell before the FBI, Oklahoma 
City police or the medical examiner’s office 
could examine it. 

The allegations of medical indiffer- 
ence by Lee were based on how he 
responded when Trentadue was found 
hanging. Former guard Eric Ellis, who 


first discovered Trentadue’s body, tes- 
tified that Lee gave a radio order not to 
enter the cell and cut the prisoner 
down, although Lee denied giving that 
order. Ellis testified that Lee first 
wanted the scene videotaped and it was 
probably 10 to 12 minutes before 
Trentadue was cut down. Evidence 
also showed that the prison’s 
physician’s assistant checked 
Trentadue’s vital signs while the pris- 
oner was still hanging and made no 
effort to revive him. 

The U.S. Justice Department criti- 
cized prison officials for not rushing to 
cut Trentadue down and attempting to 
resuscitate him. Lee argued there was 
nothing that could be done for 
Trentadue because it was apparent he 
was dead. Attorney Scott Adams ar- 
gued the lack of prompt medical 
attention means no one will ever know 
whether Trentadue could have been 
revived. 

Prison officials said Trentadue 
hanged himself with a braided bed 
sheet tied to a vent grate. Medical Ex- 
aminer Jordan testified that some of the 
prisoner’s injuries were more consis- 
tent with strangulation than hanging, 
but still thinks Trentadue killed him- 
self. Jordan said Trentadue had a bone 
fracture above his voice box that is 
more commonly found in strangulation. 
He initially listed the manner of death 
as unknown and questioned whether 
Trentadue was murdered. He ruled it a 
suicide in 1998. 

Asked by attorney Adams why it 
took so long to conclude it was a sui- 
cide, Jordan said that his investigation 
had been thwarted initially when his in- 
vestigator was denied access to 
Trentadue’s cell and was only allowed 
to view it through a window. The medi- 
cal examiner’s office wasn’t allowed 
into the cell until months later after it 
had been cleaned, he said. 

Oklahoma City police conducted a 
five-month investigation and con- 
cluded Trentadue’s injuries were the 
result of a botched attempt to hang 
himself on the first try. Jordan said he 
changed the manner of death to sui- 
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cide after police reconstructed the death 
scene and provided an explanation for 
Trentadue’s injuries. Jordan did say, 
however, that a head wound on 
Trentadue “will always be of some con- 
cern to me.” Bruises under Trentadue’s 
arms could suggest he was restrained 
but “other explanations” are possible, 
he said. 

A U.S. Justice Department report 
also stated most of the Trentadue vid- 
eotape did not turn out because of 
operator error. Trentadue’s family al- 
leges a cover-up by prison officials and 
claims the videotape was erased. At- 
torneys for the family also presented 
evidence that, according to a jail log, 
another prisoner, Alden Gillis Baker 
was assigned on August 14, 1995, to 
the same cell where Trentadue was 
found. Lawyers for the Trentadue fam- 
ily had tracked down Baker who was 
quoted as saying he could hear 
Trentadue pleading with guards to stop 
beating him. In a bizarre twist to the 
case. Baker, 47, was found hanging in 
his cell from a homemade rope at a fed- 
eral prison in Lompoc, California on 
August 3, 2000. The Santa Barbara 
coroner’s office ruled Baker’s death a 
suicide. 

“I was shocked, stunned,” attor- 
ney Adams said. “It’s pretty incredible 
because he’s the only witness who re- 
ally came forward and said he saw the 
guards go in there and murder Ken- 
neth.” Lawyers had filed a motion with 
the court in December 1999 asking that 
Baker be placed in a witness security 
program and that a protective order be 
issued to protect Baker after he earlier 
said he feared for his life. The motion 
was still pending at the time of Baker’s 
death. 

A week after Judge Leonard’s May 
2001 ruling in the case, Trentadue’s 
family asked Utah Senator Orrin Hatch 
to conduct hearings on the 
government’s investigation into the 
death. At the time of this writing, no 
statement was forthcoming from 
Hatch’s office. | 

Source: The Dallas Morning News. 
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Race-Based Religious Policy Unconstitutional 


T he Court of Appeals for the 
Fourth Circuit has held that 
prison officials’ denial of Native 
American religious items to a non- 
Native American prisoner based 
solely upon his race violates the 
Equal Protection Clause of the Four- 
teenth Amendment. 

Virginia prisoner Gary David 
Morrison, Jr., filed suit under 42 U.S.C. § 
1983 against officials at the Greensville 
Correctional Center (G.C.C.). Morrison 
is not a Native American by birth, nor 
has he been adopted by a Native Ameri- 
can Tribe. He is a member of a prison 
group known as HEART - “Heritage Ex- 
amined Around Redman Traditions.” 
HEART is not a religion. Most of its 
members are not Native Americans and 
do not practice any particular tribe-based 
religion. Nor do they participate in Na- 
tive American ceremonies. Morrison 
practices what he terms “Native Ameri- 
can Spirituality.” To practice this religion 
Morrison wished to possess a number 
of the same sacred items as Native Ameri- 
cans receive to practice their tribal-based 
religions. 


On May 14, 1997, G.C.C. issued a 
memorandum to all HEART members in- 
forming them that requests for acquiring or 
maintaining existing articles of Native 
American faith will only be considered for 
those prisoners who are bona fide Native 
Americans. To accomplish this, the pris- 
oners had to show they were on a tribal 
roll, have a relative who is a Native Ameri- 
can, or have a Bureau of Indian Affairs card. 
Once the prisoner met this threshold, his 
request would be considered. 

Morrison’s request for Native Ameri- 
can faith articles was denied for lack of 
appropriate racial lineage. Security con- 
cerns or a lack of sincerity on the part of 
Morrison was not given as a reason or 
considered. Indeed, in response to his 
grievance, Morrison was specifically in- 
formed that his “preference does not 
substitute for valid lineage even if it is 
noted in your [prison] record. I applaud 
your sincerity but I still need documen- 
tation of your heritage.” 

The district court granted summary 
judgment in favor of Morrison, requiring 
prison officials to discontinue this race- 
based policy. The Fourth Circuit stated 


that prisoners have equal protection 
rights under the Constitution, but a 
“prison regulation [that] impinges on in- 
mates’ constitutional rights... is valid if it 
[is] reasonably related to legitimate pe- 
nological interests” and not an 
exaggerated response to a particular con- 
cern. The Court held that although it may 
be constitutional to deny Native Ameri- 
can faith articles in their entirety because 
they are dangerous or susceptible to 
abuse, prison officials did not deny 
Morrison the articles on security con- 
cerns. The Court held that prison officials 
failed to consider Morrison’s request 
solely because of his race. Morrison was 
purposefully and intentionally treated 
differently from Native American prison- 
ers who sincerely possess beliefs 
virtually identical to those held by 
Morrison. 

The district court’s order enjoining de- 
fendants from refusing Morrison a religious 
exemption from existing property restric- 
tions solely on the basis of his lack of 
membership in the Native American race 
was affirmed. See: Morrison v. Garraghty, 
239F.3d648 (4 th Cir. 2000). ■ 


PLRA Bars Mental and Emotional 
Damages for Asbestos Exposure 

by Matthew T. Clarke 


T he Fifth Circuit Court of Ap- 
peals has held that a pris- 
oner may not recover damages for 
mental and emotional injuries due to 
his exposure to asbestos and other 
health-threatening prison condi- 
tions. 

Johnny Ray Herman, a Louisiana 
state prisoner, filed suit under 42 
U.S.C. § 1983 against various prison 
and local parish officials alleging his 
exposure to asbestos, a mosquito- 
infested facility, insufficient 
sanitizing of dishes and eating uten- 
sils, cold food, an open cesspool near 
the residence areas, and the lack of 
hot water, and lack of loaner cloth- 
ing on laundry days while 
incarcerated at the East Carroll (Par- 
ish) Detention Center caused him to 
experience mental stress. Herman re- 
quested injunctive, declaratory, and 
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monetary relief. He was later trans- 
ferred to the Dixon Correctional 
Institute in Jackson. 

The defendants filed a motion for 
summary judgment alleging that the 
PLRA, 42 U.S.C. § 1997e(e), barred re- 
covery of damages for mental 
anguish absent physical injury and 
that Herman’s transfer to a state 
prison mooted his request for injunc- 
tive and declaratory relief. The 
district court agreed, granting sum- 
mary judgment. Herman appealed. 

The Fifth Circuit held that, while 
Herman had a right to not be housed 
in unsafe conditions, Herman’s com- 
plaint was a request for relief based 
upon mental and emotional injuries 
without the allegation of physical in- 
juries. Thus, 42 U.S.C. § 1997e(e) 
clearly bars a damage recovery for 
such a claim. 


Herman’s request for injunctive 
and declaratory relief might have met 
with more success. However, his 
transfer to state prisoner removed him 
from the conditions he complained of, 
mooting this kind of relief. The pos- 
sibility of his transfer back was too 
remote and speculative to base relief 
upon. 

Had Herman requested monetary 
damages for the actual increased risk 
of cancer resulting from his exposure 
to asbestos, the recovery of damages 
would not have been barred by the 
PLRA and the result might have been 
different. As it was, Herman pleaded 
himself out of court by requesting 
only damages for mental and emo- 
tional damages without alleging 
actual physical injury. See: Herman 
v. Holiday, 238 F.3d 660 (5th Cir. 2001). 
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News in Brief: 


Arkansas: On August 23, 2001, 
Joseph Davis, 39, and Bobby Green, 
51, prisoners at a state prison in 
Varner feigned illness and jumped a 
guard. The men then stole the guard’s 
truck and kidnapped an unidentified 
off duty guard and his daughter. The 
hostages were released unharmed. 
Davis was recaptured two hours af- 
ter the escape. 

Arkansas: On August 23, 2001, 
Lafayette County Jail guard George 
Turner, 64, was stabbed to death in 
his home. Barry Parrish, 37, escaped 
from the Lafayette Jail that day and 
has been recaptured and charged 
with escape and capital murder in 
Turner’s death. 

Colorado: On August 1, 2001, 
Michael Cook, 31, a former guard at 
the Corrections Corporation of 
America operated prison in 
Walsenberg, was sentenced to two 
years in federal prison for deliber- 
ately dropping a handcuffed prisoner 
face down onto the floor. 

Colombia: On July 3, 2001, a 
fight between imprisoned guerrillas 
and gang members at the Modelo 
prison in Bogota left 10 prisoners 
dead. The prisoners fought with 
guns and fragmentation grenades. 
Apparently the gang members re- 
fused to cooperate with a guerrilla 
escape plan. 

France: On October 13, 2001, a 

helicopter hijacked at gunpoint 
landed in the yard of the Aix-Luynes 
prison in the Boches du Rhone re- 
gion and picked up prisoners Pascal 
Paillet, 38, and Frederic Impocco, 31. 
The pilot and co-pilot were freed af- 
ter landing the helicopter near 
Marseille, where the prisoners and hi- 
jackers fled in a waiting car. 

Indiana: On August 10, 2001, 
Raul Benevides, 34, a prisoner at the 
Westville Correctional Facility, was 
killed during a fight with another pris- 
oner. 

Indiana: On August 20, 2001, 
Jerry Marr, the Sheriff of Howard 
County, was sentenced to 75 days of 
home detention after pleading guilty 


to one count of official misconduct 
for stealing $1,400 from a jail com- 
missary account and spending it to 
remodel the house he shares with his 
girlfriend. Presumably the home de- 
tention sentence will let him better 
appreciate the remodeling job or work 
on it some more. Marr resigned as 
County Sheriff in June, after he was 
indicted. He is barred from holding 
elected office for ten years. 

Indiana: On July 9, 2001, Larry 
Woods, Jr. escaped from the Indiana 
State Prison in Michigan City by hid- 
ing in a garbage truck that left the 
prison. Woods was serving time for 
murder. Two guards were demoted for 
dereliction of duty in connection with 
Woods’ escape. 

Kentucky: In August, 2001, 
Robert McCravy, a prisoner at the 
Kentucky State Reformatory in 
LaGrange, asked governor Patton to 
commute the 70 year sentence he is 
serving for killing three women in a 
car wreck. McCravy intervened to 
rescue a female prison guard who had 
been dragged into the cell of a con- 
victed rapist and was pinned to the 
bunk, apparently about to be sexu- 
ally assaulted. McCravy prevented 
the assault from proceeding. 

Kentucky: On June 14, 2001, 
Shawn Malone, 22, and Clint Regan, 33, 
were arrested in Tennessee and charged 
with escape and murder. The men es- 
caped from a prison work crew while 
cleaning up after a tornado. They are 
accused of killing David Shaffer, 44, 
whose body was found two miles from 
the escape. Malone and Regan were 
arrested trying to sell Shaffer’s car. 

Maine: The first lawsuit in the 
state to be filed against the maker of 
OxyContin, a powerful painkiller, was 
filed by prison guard William Bushey 
who claims he became addicted to 
the drug after it was prescribed for 
back pain. Bushey is now undergo- 
ing methadone treatment for his 
addiction. 

Mexico: On August 1, 2001, one 
prisoner took four guards hostage at 
the Tamazula Jail and demanded that 


prison officials provide 12 prisoners 
with a helicopter and loaded assault 
rifles. When officials failed to meet 
the demands, prisoner Jose Luis 
Mancilla, shot and killed two guards 
and then committed suicide. Another 
unidentified prisoner also died of 
gunshot wounds. Riot police stormed 
the prison wing where the three hour 
stand off occurred and regained con- 
trol. 

Mississippi: On September 15, 
2001, Christopher Thomas and Ken- 
neth Moody escaped from the Perry 
County Jail in New Augusta by cut- 
ting their way into an air conditioning 
vent and climbing up to the jail roof. 
Moody was arrested five days later 
when local police spotted him driv- 
ing a car in town. On September 24, 
2001, police arrested Thomas with- 
out incident at a Walmart in Meridian 
after receiving an informant’s tip. 

Nepal: On March 31, 2001, six 
women prisoners of war escaped from 
a prison in Gorkha. The prisoners, Uma 
Bhujel, Kamala Naharki, Engela B.K., 
Sanju Aryal, Meena Marhatta and Rita 
B.K., escaped by digging a 45 foot tun- 
nel out of the heavily fortified prison 
using an iron rod and kitchen utensils. 
The women had been imprisoned for 
the past two years for armed actions 
undertaken by the Communist Party of 
Nepal (M-L) which has been waging a 
people’s war against the Nepalese gov- 
ernment. 

New York: On August 23, 2001, 
Thomas Coughlin, 63, the director of 
the New York Department of Correc- 
tional Services between 1979 and 
1994, died from complications after 
heart bypass surgery. 

New York: On September 13, 
2001, an unidentified city jail guard 
was arrested and charged with steal- 
ing watches from the wreckage of the 
swank Torneau watch store in the 
World Trade Center ruins. The guard 
was posing a policeman aiding in the 
salvage effort while looting the re- 
mains. 

New York: On October 1, 2001, 
a car driven by a drunken Sean Duffy 
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crashed into another car and killed 
the driver. Duffy was off duty from 
his job as a New York City Jail guard. 

Russia: In contrast to Boris 
Yeltsin’s regime which freed 60,000 
prisoners over ten years through 
pardons and clemencies, president 
Vladimir Putin released only nine 
prisoners between September, 2000, 
and June, 2001. In that time period, 
the national clemency commission 
recommended 2,565 pardons. Human 
rights activists claim that Putin’s law 
enforcement background (he was a 
KGB officer during the Soviet era) 
makes him hostile to human rights. 
In most European countries between 
5-30 per cent of prisoners are par- 
doned each year. Of course, 
compared to U.S. presidents, Putin 
is generous. 

Texas: In July, 2001, an out- 
break of head lice infested some 300 
women prisoners at the Woodman 
State Jail in Gatesville. 

Texas: On August 17, 2001, 
three prisoners at the Conally Prison 
in Kenedy attempted to escape by 
breaking into the crawl space of the 
prison kitchen. They were detected 
and captured by a kitchen supervi- 
sor. The prisoners were Roy Garcia, 
26, John Pina, 32, and Armando Leza, 
24. Prison officials said the men 
would be charged administratively 
with attempted escape. The Conally 
Prison is notorious as the site of the 
2000 prison break by the “Conally 
Seven”. 

Texas: On July 14, 2001, Austin 
Police recaptured Brian Lee Moore, 
30, at a motel eight miles from the 
Travis County Jail in Austin from 
which he had escaped on June 1, 
2001. Moore evaded capture for 44 
days until an informant told police 
of his whereabouts. Moore surren- 
dered to a SWAT team when police 
telephoned him at the motel and told 
him he was surrounded. Police claim 
that Moore escaped from the jail by 
bribing Christopher Troutman, 32, a 
jail guard, to help him walk out of 
the jail. Troutman is awaiting trial on 
charges of helping Moore escape and 
maintains his innocence. 

Texas: On September 12, 2001, 
Harold Laird, 26, escaped from a state 
prison in Beaumont by breaking 


through a light fixture, getting into a 
utility area, reaching the prison roof, 
jumping to the ground below a guard 
tower and climbing a razor wire fence 
to freedom. A local resident later re- 
ported the theft of his pick-up truck 
which contained a .22 caliber rifle and 
500 rounds of ammunition. Laird was 
serving a life sentence for killing a 
man in 1992. News reports did not in- 
dicate if he escaped from the control 
unit section of the prison or the popu- 
lation section. 

Texas: The Internet website, 
www.fantasydeathrow.com, features 
profiles of prisoners on death row in 
state and federal prisons. It allows 
players to predict the odds that a pris- 
oner will beat the death penalty. 
Players win points and prizes by pre- 
dicting the correct outcome for a 
given prisoner: a commutation, clem- 
ency, a stay or death on the appointed 
day. One player recently won a T- 
shirt for correctly guessing Timothy 
McVeigh’s last meal. Both prison of- 
ficials and death penalty opponents 
denounce the site as distasteful and 
repugnant. Greg, the website opera- 
tor, claims he neither supports nor 
opposes the death penalty. “The is- 
sue is whether its [the death penalty] 
applied in a fair and impartial man- 
ner. Outrage should be about whether 
innocent people are killed, not about 
our website.” 

Venezuela: On August 14, 2001, 
Francisco Gonzalez, warden of the 
Sabaneta Jail in the city of 
Maracaibo, shot and killed himself 
after two Colombian drug traffickers 
escaped from the jail during visiting 
hours. 

Washington: On September 13, 
2001, Washington Corrections Cen- 
ter librarian Flora Pallechio, 49, was 
charged in Mason County Superior 
Court with custodial sexual miscon- 
duct. On June 14, 2001, three guards 
at the Shelton prison claim they 
found Pallechio having sex with 
Lawrie Campbell, a convicted rapist 
who works in the library, in a supply 
closet. Pallechio is on a leave of ab- 
sence while the case is pending. 
Campbell is fully cooperating with 
police and reported he had sex with 
Pallechio five or six times over the 
past three years. After a spate of in- 


cidents where male guards raped fe- 
male prisoners, in 1999 Washington 
criminalized sexual contact between 
staff and prisoners. Before Pallechio 
the only other person charged under 
this law was Monica Sukert, a ser- 
geant at the Clallam Bay Corrections 
Center who was convicted of having 
sex with a male prisoner at the facil- 
ity. 

Washington: William Sheehan, 
a former prisoner, runs the website 
www.justicefiles.org that lists the 
names, home address and other per- 
sonal information of employees for 
various Washington police agencies, 
including the Department of Correc- 
tions. In May 2001, the Kirkland 
Police Department filed suit to shut 
down the website. Seattle judge Rob- 
ert Alsdorf refused, holding that the 
site is constitutionally protected free 
speech. Sheehan claims he has been 
a victim of police harassment and 
believes police should be held ac- 
countable. | 
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Denial Of Treatment For Two Hours Defeats Qualified Immunity 


A federal district court in Ala- 
bama has held a detainee’s al- 
legations that guards failed to take action 
on his complaints of chest pains for over 
two hours defeats qualified immunity. 

After being arrested by Deputy 
Sheriff Morris Rogers and taken to 
Alabama’s Elmore County Jail, de- 
tainee Neal Adams asked guards to call 
his doctor because he was experienc- 
ing chest pains and shortness of 
breath. The guards told Adams he just 
needed another beer and laughed. 

After about two hours of Adams’ 
begging for guards to call his doctor and 
pleading his situation was getting worse, 
the guards opened the cell and a man 
identified as “Dr. Feel Good” entered. He 
examined Adams and proclaimed noth- 
ing was wrong, except he needed another 
beer. After another detainee continued 
to ask guards to seek a doctor for Adams, 
guard Phillip Estes entered the cell. Estes 
handcuffed Adams, grabbed him by the 
throat, and slammed him against the wall 
two times, and told Adams if he said an- 
other word he would be cuffed to the 
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grate in the floor where detainees urinate. 
After the other detainee continued to ask 
for help for Adams an ambulance took 
Adams to a hospital where he spent two 
days in intensive care. 

The defendants sought to have the 
case dismissed on qualified immunity 
grounds. Qualified immunity involves 
a two-step analysis. The first inquiry 
concerns “whether the defendant gov- 
ernmental official was performing a 
discretionary function.” If a defendant 
satisfies this low hurdle, the burden 
shifts to the plaintiff to demonstrate 
under the second prong that the 
official’s actions “violated clearly es- 
tablished constitutional law or a federal 
statute.” 

The court found that Rogers and 
Estes were “acting within the scope of 
their discretionary authority when the 
alleged unconstitutional acts oc- 
curred.” Adams claimed violation of 
his Fourth and Fourteenth Amendment 
rights. The court held Adams failed to 
state facts to support his unlawful de- 
tention claim and granted qualified 


T he Arizona Supreme Court, sit- 
ting en banc, held that amend- 
ments to Arizona’s “Gate Money” statute 
were not applied retroactively and did not 
violate due process or ex post facto pro- 
hibitions. 

Arizona prisoner Reinhold Zuther 
was convicted in 1992. At that time ARS 
§31-228 required the Arizona Department 
of Corrections (ADOC) to provide each 
prisoner with $50 in gate money upon 
release, unless the prisoner possessed 
more than $250. 

The 1993 legislature amended the 
gate money statute to create a “dedicated 
discharge account” for each prisoner, 
into which a percentage of the prisoner’s 
wages would be deposited, up to $50. If, 
upon release, the balance of the prison- 
ers discharge account did not total $50 
the ADOC would pay the difference. 
Otherwise, the ADOC was under no ob- 
ligation to provide gate money. 

Zuther filed suit, challenging the ret- 
roactive application of the 1993 changes 


immunity on the Fourth Amendment 
claims. 

The court stated that it has long 
been established that a jail official vio- 
lates a pre-trial detainee’s Fourteenth 
Amendment rights if he acts with delib- 
erate indifference to the serious medial 
need of the detainee. The court held that 
Adams’ complaints demonstrated a life- 
threatening or urgent medial problem. 
The court then cited a wealth of cases 
that show even a few hours delay in medi- 
cal treatment defeats qualified immunity. 
The court held that under the facts of 
this case no reasonable official could 
conclude in light of the clearly established 
law that refusing, for no apparent rea- 
son, to provide medical treatment to a 
prisoner complaining of symptoms mani- 
festing an imminent heart attack was 
constitutional. 

The court held defendants Rogers 
and Estes are not entitled to qualified im- 
munity and denied their motion to dismiss. 
All that remains is for Adams to prove his 
allegations at trial. See: Adams v. Franklin, 
111 F.Supp.2d 1255 (M.D. Ala. 2000). ■ 


to the gate money statutes. The trial court 
dismissed the complaint but the Court of 
Appeals reversed, holding that the stat- 
utes were being misapplied to Zuther. 
The Arizona Supreme Court granted re- 
view and vacated the Court of Appeals 
decision. 

The high court concluded that 
Zuther’s release date, not the date the 
crime was committed, determined 
whether the changes were being applied 
retroactively. Since the amendments be- 
came effective before Zuther’s release, 
the Court held that the amendments were 
not being applied retroactively. 

The Court held that the amendments 
to the gate money statute did not violate 
Zuther’s due process rights because he did 
not have a protected property interest in 
the $50 gate money that was previously 
funded by the state. Finally, the Court re- 
jected Zuther’s ex post facto claim, finding 
that the statutory changes lacked a clearly 
punitive effect or purpose. See: Zuther 
v. State, 14 P.3d 295 (AZ. 2000). ■ 


Arizona Supreme Court Upholds 
Application of Gate Money Amendments 
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Order These Great Books from Prison Legal News Today! 


The Celling of America: An Inside Look at the U.S. 
Prison Industry, by Daniel Burton Rose, Dan Pens 
and Paul Wright; Common Courage Press, 1998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 

From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing 
describing life behind bars in America throughout 
the twentieth century. 

Law Dictionary, Peter Collin Publishing, 288 pages. 

$15.95. 

Comprehensive law dictionary defines and explains 
more than 7,000 legal terms in simple English. Cov- 
ers civil, criminal, commercial, and international law 
and prison slang. Invaluable for lawyers and pro se 
litigants. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 
368 pages. $14.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer, in prison or 
out, should read this book. It tells readers how 
to determine their legal needs, fee payments, how 
to evaluate a lawyer’s qualifications, and much 
more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $24.95. 

Latest Edition of the scholarly classic documenting 
decades of U.S. government involvement in drug 
trafficking. A must read for anyone interested in 
the “War on Drugs.” 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 

$18.00. 

A radical critique of the prison industrial com- 
plex. Includes writing by many PLN conributing 
writers. An excellent companion to The Celling 
of America. 


QTY / 
Total 


toot 


1022 


1013 


1016 


1015 


1014 


1009 


Legal Research: How to Find and Understand the 
Law, 7th ed., by Stephen Elias and Susan Levinkind; 
Nolo Press, 392 pages. Now $19.95! 

Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library 
exercises and practice research problems. A must for 
the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, 

by Richard Boire; Ronin, 27 lpages. $17.95. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 
accused of the use, sale or possession of marijuana. 
Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $14.95. 

Extensively researched account of the modern “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 
makers and those with first hand experience at all 
levels of the “drug war.” Crucial reading for anyone 
interested in understanding how the war on drugs 
got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $14.00. 

Historic analysis of modem prison slave labor’s roots 
in chattel slavery. Focuses on prison plantations and 
self sustaining prisons. Analyzes the impact segrega- 
tion had in ensuring blacks were imprisoned and their 
labor exploited. Must reading to understand prison 
slave labor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, by Barry 
Scheck, Peter Neufeld and Jim Dwyer; Doubleday, 
298 pages. Hardback only. $24.95. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial mis- 
conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 
Prison, by Joy James; Saint Martins Press, 352 pages. 
Hardback only. $35.00. 

Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 


QTY/ 
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Crime and Punishment In America: Why the QTY/ 
Solutions to America’s Most Stubborn Social Total 
Crisis Have Not Worked-And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 

of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison L_ 
myths and discusses proven, effective means 
of crime prevention. 

Acres of Skin: Human Experiments at 
Holmesburg Prison, by Allen Hornblum; 
Routledge Press, 297 pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military 
experiments and of testing cosmetics, drugs and 
chemicals on prisoners. The experiments took place 

until the mid 1970’s. Compares American prisoner 

experiments to those carried out by Nazi doctors 
in concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, 

by Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 

the post civil war Southern economy. Explains 1012 

how prison slavery was an integral part of the 

American economy in the post civil war era. 

Puts today’s prison slave labor practices into 

context. 


Prison Madness: The Mental Health Crisis Be- 
hind Bars and What We Must Do About It, by 

Terry Kupers; Jossey Bass, 245 pages. Hardback 

only. $25.00. 

Renowned psychiatrist writes about the devastat- r 
ing mental health crisis in American prisons and jails. [ 

Covers all aspects of mental illness, prison rape, 
racism, negative effects of long term isolation in con- 
trol units and much more. 


Capital Crimes, by George Winslow; Monthly Re- QTY/ 
view Press, 360 pages. $19.00. Total 

Easy to read explanation of how economic policies 
create and foster crime and how corporate and gov- 1018 
emment crime is rarely pursued or punished. Shows 
connections between crime and policies on the envi- 
ronment, banking and other issues. 


With Liberty for Some, by Scott Christianson; North- 

eastern University Press, 360 pages. $18.95. 

The best history of prisons in the U.S. that there is. 

Solidly documents America as a prison nation to the 
present. Puts the prison system in a historical con- 
text. 1002 


Lockdown America: Police and Prisons in the Age 
of Crisis, by Christian Parenti; Verso, 290 pages. 

$15.00. 

Radical analysis of the ruling class war on the poor 

via the criminal justice system. Well supported by 
the facts and first hand reporting. Covers paramili- 
tary policing and SWAT teams, urban pacification 
and zero tolerance policing, the INS/Border Patrol and 
prisons. Best book on these issues. 

1010 

No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New 

Press, 224 pages. Hardback. $25.00. 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and class 
inequality, creating a two tiered system of justice at 
all levels. 

The Perpetual Prisoner Machine: How America j 023 
Profits from Crime, by Joel Dyer; Westview Press, 

318 pages. $19.00. 

Expose on who profits from the prison industrial 
complex: private prisons, banks, investment houses 

and small companies. Explains how prison growth 

means more profit for business. 


Mail Payment and Order Form to: 

Order by Phone: 

(206) 246-1022 

VISA & MASTER CARD WELCOME 


Ship book order to: 

Name: 

Suite/Cell: DOC #: 

Agency/Inst: 

Address: 

City, State, Zip: 

December 2001 


PRISON LEGAL NEWS 
PMB 148 
2400 NW 80th St. 
Seattle, WA 98 117 


Sub Total* 

$ 


* WA residents add 
8.8% for sales tax: 

Shipping & Handling 

(for any size order): + $ 3.95 

Total Payment 

Enclosed: $ 

All orders shipped priority mail 

All books are paperback unless otherwise noted 

Please Print Clearly on Order Form 
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Buy Your Copy Today! 


Due to budget outs, if 
you don’t buy your 
own copy of these 
how-to guides you 
may not find them in 
your prison library at 
all. Order your copies 
today to make sure 
you have the hands- 
on help 
you need! 

Oceana 
Publications, Inc. 

V J 



Know Your Rights! Get The Hands-On Guides 

~ That Has’e Helped Thousand 


Prisoners’ Self-Help Litigation Manual, 3rd Edition us$32.95 


Many grievances of prisoners can be remedied without the assistance of a lawyer. Written by John 
Boston and Daniel Manville, this valuable publication includes an outline of Federal and State legal sys- 
tems andrelevant terminology. This essential resource will help you to understand your rights, and will 
present possible remedies. 

This publication includes: 

• Conditions of Confinement • Civil Liberties in Prison • Equal Protection of the Laws 

• Procedural Due Process • Litigation • Pre-Trial Detainees’ Rights • Action, Defenses and Relief 

• Legal Research and Writing 


Introduction to the Legal System of the United States US$29.50 


This publication will help you to understand the fundamental principles of the United States legal sys- 
tem. Written by E. :\llan Farnsworth, Pr ofessor of Law at Columbia University School of Law, this text 
has been required introductory reading in law schools for nearly 7 20 years. 

You receive coverage on: 

• Historical Background • Legal Education • Legal Profession • The Judicial System • Statutes 

• Secondary Authority Classification • Procedure • Private Law • Public Law 


Brief Writing and Oral Argument, 8th Edition us$35.oo 


This text provides guidance on the art of preparing oral and written arguments, and explains how to be 
effective and persuasive in court. One of the authors has more than twenty years of experience as a trial 
judge in the U.S. Courts of Appeals, and in this book he shares the secrets to success. 

This hook includes current explanations relating to Courts of Appeals including: 

• Function • Str ucture • Pr ocedures • Rules of Court • Standards of Review 

• Citing Laws in Your Arguments 


Detach this form and send payment (Check, Money Order or Credit Card) in an envelope to: 

Oceana Publications * 75 Main Street * Dobbs Ferry, N.Y. 10522-1601 


□ Prisoners' Self-Help Litigation Manual, US$32.95 


0 - 379 - 21212-9 


□ Introduction to the Legal System of the United States, US$29.50 


0 - 379 - 21373-7 


□ Brief Writing and Oral Argument, 8th Edition, US$35.00 


0 - 379 - 20427-4 


Prisoners Receive FREE Shipping and Handling - Please Do Not Send Cash 


□Check or Money Order is enclosed 
□Visa □MasterCard □American Express Card#: 
Exp. Date: 


Signature: 


(please print) 

Name 


Address 


City 


State 

Zip 
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